ALJ/MCK/xrmn - Mailed

SfP  J 1992

Decision 92-09-037 September 2, 1992 _
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNI.A

In the Matter of the Application of )
HBT Associates for a Certificate of o
Public Convenience and Necessity to ; Application 92-04-028
Provide InterLATA Telecommunications (Filed April 24, 193%2)
Services on a Resalé Basis Within ;
the State of California. ;

OPINION

In this proceeding, applicant HBT Associates (HBT), a
California partnership and otferor of shared tenant services (STS)
within Harbor Bay Business and Research Park (Harbor Bay) in
Alameda, California, seeks a certificate of public convenience and
necessity (CPCN) authorizing it to providé interLATA
telecommunications services on a resale basis within the State of
california.l For the reasons set forth below, wé believe that
HBT has adequately demonstrated both the téchnical competence and
financial resourcés that we require of nondominant interexchange
carriers (NDIECs) who wish to offer interLATA services. We
thereforée grant the requested certificate.

Background and Description of Application

HBT is the successor-in-interest to Harbor Bay

Telecommunications (HB Telecom), a partnership that was in

1 LATA stands for "Local Access and Transport Area“. California
is divided into 10 LATAs of various sizes, éach containing numerous
local teélephone exchangés. "InterLATA" describes services,
revenues, and functions that relate to telecommunications
originating in oné LATA and terminating in another. "IntraLATA"
describes services, revenues and functions that relate to
telecommunications originating and terminating within the same
LATA. Applicant does not seek to offer--and our decisions
currently prohibit it from offering--intraLATA services.
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existence from May of 1984 until October of 1991. HB Telecom and
now HBT have offered STS to the tenants of Harbor Bay since 1984,
an activity for which no certificate from this Commission is
necessary. Now that HBT wishes to offer interLATA service,
however, it is required to obtain a CPCN pursuant to Decision (D.}
87-01-063 (23 CcpuC 2d 554, 567-68).

As the successor to HB Telecom, HBT alleges that it owns
and operates an Intecom digital PBX switch, which--along with the
services of other carriers--it will use to offer the proposed
interLATA services. HBT asserts that it should be credited with
its predecessor’s experience in operating this switch. HBT also
represents that, in keeping with our directives in D.87-01-063 and
D.87-05-009, it will partition its switch in such a way that {its
interLATA customers outside Harbor Bay will not have access to the
STS applicant now provides through Pacific Bell.

As to financial resources, HBT avers that its predecessor
had an unblemished record in paying Pacific Bell, interexchange
carriers and other vendors, and that the same presumption should
apply to it. HBT has also submitted financial statements (which it
seeks to file under seal) showing that it has $365,000 in
uncommitted cash available to meet HBT's obligations. This cash,
along with a guarantee of $76,000 from the developer of Harbor Bay,
Harbor Bay Isle Associates, is alleged to be sufficient to meet the
financial requirements we imposed in D.90-08-032 on applicants who
wish to provide interLATA service.

Discussion

- In D.90-08-032, the Commission éstablished two major
criteria for determining whether a CPCN should be granted. First,
an applicant is requiréd to make a reasonable showing of technical
expertise in telecommunications or a related business. Second, the
applicant must demonstrate that it has a minimum of $400,000 in
uncommitted cash or equivalent financial resources. This minimum
requirement increases 5% per year starting in 1991, Thus, for the
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year 1992, the minimum requirement is $441,000. Any applicant who
can demonstrate that $441,000 of cash is not needed for its first
year of operation; in absencé of revenues during that period, may
be granted a CPCN with a lessér amount, based on the sufficiency
requirements set forth in Ordering Paragraph l.a of D.91-10-041,

_ We are satisfied that HBT has demonstrated thé technical
competence requiréd by D.90-08-032. HBT's experience (and that of
its predecessor) in providing STS through a digital PBX switch is
testimony to its technical compeétence.

We are soméwhat moré concerned about HBT's financial
résources, but on balance conclude that the applicant has also made
a sufficient showing on this issue. Although HBT’s current
operations havé shown steady losses and resulted in negative
shareholder equity,2 this is probably dué to applicant’s (and its
prédecessor’s) limited number of STS customers. The application
points out that if authority for intérLATA service is granted, HBT
expécts its customer base to grow from 60 (thé rnumber of current
STS customers) to 200 within five years., This should énable HBT to
spread the costs of its equipment and staff among multiple users,

2 Concurrently with its application, HBT has filed a motion
requesting that it be allowed to submit its financial statements
under séal. .

The motion is denied, Our decisions réequire that before the
financial data réquired in CPCN applications by Rule 18{(g) can be
treated as confidéntial, "there must be a demonstration of imminent
and direct harm of major consequeéencé, not a showing that theére may
be a harm or that the harm is spéeculative and incidental.* Re
pacific Bell, 20 CPUC 2d 237, 252 (1986}. '

HBT has not made the required showing heré. 1Its argument that
competing real estate developers who offer STS could deduce HBT's
expansion plans and evén marketing strategy from its financial
statements seeéms speculative and far-fetched, especially since the
stateménts at issue are those of a telecommunications affiliate,

not the developer itself,
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thus.reduclng its charges to individual custOmers.3' In view of
this reasonable business plan and Harbor Bay'’s relative success in
a difficult real estateée market, weé believe that the guarantee
offered by Harbor Bay Isle Associates to make up the difference
betweéen HBT's uncommitted cash and the required $441,000 should
(with cértain modifications) be accepted.’
Findings of Fact

1. A notice of the filing of the application appeared in the
paily Calendar on April- 29, 1992. B

2, Applicant has served a copy of the application upon 158
interexchange carriers with which it is likeély to compete.

3. HNo protests have been filed.

4. A hearing is not necessary. o

5. On June 29, 1983, the Commission issued Order Instituting
Investigation (OIT) 83-06-01 to determine whether competition
should be allowed in the provision of telecommunication

3 The rates at which HBT proposés to offer interLATA service;.
which are attached to the application as Exhibit F, are attractive.

4 Under D.91-16-041, a guarantee offered in partial satisfaction
of the $441,000 cash requirement for NDIECs must be irréevocable for
a period of 12 months beyond certification of the applicant, and is
also su?jeCt to "verification and review" by the Commission. Mimeo
at pp. 17-18. N

““The proposed guaranteeé attached to the application as Exhibit
E does not meet thé first requirement, because it provides that
*this Guaranty shall automatically terminate at such time as HBT
holds cash équal to or greater than the then-currént CPUC
requirements., + +* _

_ As a condition of granting the requested certificate, we will
require that Harbor Bay Isle Associates furnish a guarantee
{rrevocable for 12 months beyond certification. We note, however,
that since the proposed guarantée applies only *after the
exhaustion by [HBT) creditors of all legal recourse against HBT and
its assets", this requirement should impose no added burdén on
Harbor Bay Isle Associates.
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transmission service within the state. Many applications to
provide competitive service were consolidated with OII 83-06-01.

6. By interim D.84-01-037, and later decisions, we granted
those applications, authorizing interLATA entry generally.
However, we limited the authority conferred to interLATA serviceé}
and we subjected the applicants to the condition that they not hold
themselves out to the public as providing intraLATA service,
pending our final decision in OII 83-06-01.

7. By D.84-06-113, we denied the applications to the extent
that they sought authority to provide competitive intraLATA
telecommunications service. We also directed those peérsons or
corporations not authorized to provide intraLATA telecommunication
sérvice to refrain from holding out the availability of such
service; and we required them to advise their subscribers that
intraLATA calls should bé placed over the facilities of the local
exchange company.

8. There is no basis for treating this application
differently from those filed earlier.

9. Applicant has made a reasonable showing of technical
expertise in telecommunications, as required by D.90-08-032, pages
34-35, 52, and 57, in R.85-08-042., This showing includes a
complete draft of applicant’s initial tariff.

10. Applicant has at least $365,000 in uncommitted cash with
which to pay its bills during its first year of operation as an
NDIEC offering interLATA services.

11. The guarantee of $76,000 that Harbor Bay Isle Assocliates
has offéred to make up the difference between applicant’s $365,000
in cash and the $441,000 required by D.91-10-041 will, if made
irrevocable for a period of 12 months after applicant’s
certification, be sufficient to demonstrate that applicant has
adequate financial resources to offer the proposed seérvices.

12. Applicant is technically and financially able to provide

the proposed service.
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13, since no facilities are to be constructed by applicant,
iticah‘be seen with certainty that the proposed operations will not
have a significant effect upon the environment. _

14, When requested to do so and for good cause shown, the
Commission has granted NDIECs such as applicant an exemption from
Rule 18(b) to the extent that said rule requires service of the
application on cities and counties in the proposed service area.

15. Exemption from the provisions of Public Utilities (PU)
code §§ 816-830 has been granted to other resellers. '

16. The public conveniencé and necessity require the service
to be offered by applicant.
conclusions of Law

1. Applicant is a telephone corporation operating as a
telecommunication service supplier.
2, Applicant is subject tot

a. The current 4.0% surcharge applicable to
service rates of intraLATA toll and
intrastate interLATA toll to fund the
Universal Lifeline Telephone Service (PU
Code § 879; Resolution T-14960)}

The current 0.3% surcharge on gross
intrastate interLATA revenues to fund
Telecommunications Devices for the Deaf
(PU Code § 2881; Resolution T-13061)3 and

The user fee provided for in PU Code §§
431-435, which is 0.1% of gross intrastate
revenue for the 1992-93 fiscal year
(Resolution M-4760).

3. The application should be granted to the extent sét forth

below.

4. Because of the public interest in competitive interLATA
services, the following order should be effective immediately.

5. Applicant should be exempted from Rule 18(b) to the
extent that said rule requires service of a copy of the application
on all cities and counties within the proposed service area.
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6. Applicant should be exempted from the provisions of PU
Code. §§ 816-830 to the extent they require Commission authorizatfon
of issuances of securities or transférs or incumbrances of utfility
property for the purpose of securing debt.

7. Applicant is authorized to deviate from the requirements
of Paragraphs II.C.(1)(b) and II.C.(4) of General Order 96-A
réspecting tariff pagination, reuse of sheet numbers and the use of
separaté sheets for each tariff rule.

ORDER

IT IS ORDERED that: . )

1. A certificate of public convenience and necessity is
granted to HBT Associates (applicant) to opératé as a réseller of
interLATA telecommunications service offered by communication
common carriers within California, subject to the following
conditionst

a. Applicant shall offer its services only on
an interLATA basis;

b. Applicant shall not offer intraLATA
services)

Applicant shall not hold out to thé public
that it has authority to provide, or that
it does provide, intraLATA services; and

Applicant shall advise its subscribers that
they should place their intraLATA calls
over the facilities of the local exchange
company.

2. ‘Within 30 days after this order is effective, applicant
shall file a written acceptance of the certificate granted in this
proceéding.

3. Applicant is authorized to file with this Commission
within five days after the effective date of this order, tariff

schedules for the provision of interLATA service. Applicant may
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not offer service until such tariffs are on file. Applicant’s
inftial filing shall be made in accordance with General Order (GO)
96-A, excluding Sections 1V, V, and VI thereof, and shall be '
effective not less than one day after filing.

4. cConcurrently with the tariff schedules described in
Ordering Paragraph 3, applicant shall file with the Commission a
revised form of guarantee from Harbor Bay Isle Associates. Said_
revised guarantee shall be identical in form to that annexed to the
application as Exhibit E, except that it shall provide that the
guarantee will be irrevocable for a period of 12 months beyond the
date of the acceptance letter described in Ordering Paragraph 2. -

5. Applicant shall partition its switch in such a way that
applicant‘’s interLATA customers outside of Harbor Bay Business and
Research Park (Harbor Bay) shall not havé access to the shared
tenant services (STS) that applicant now offers to customers within
Harbor Bay.

6. Applicant is a nondominant interexchange carrier (NDIEC).
The effectiveness of its future tariffs is subject to the schedules
set forth in Ordering Paragraph 5 of Decision (D.) 90-08-032, as
modified by D.91-12-013, as follows: :

»5. All NDIECs are hereby placéd on notice that
their california tariff filings will be
processed in accordance with the following
effectiveness schedulet

*a. 1Inclusion of FCC-approved rates for
interstate services in California
public utilities tariff schedules shall
become effective on one (I) day’s
notice}

Uniform rate reductions for existing
services shall become effective on
five (5) days’' notice;

Uniform rate increases, except for
minor rate increases, for existing
services shall become effective on
thirty (301 days’ notice, and shall
require bill inserts, or a message on
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the bill ftself, or first class mail
notice to customers of the pending
increased rates;

Uniform minor rate increases, as
defined in D.90-11-029 for existing
services shall become éeffective on not
less than 5 working days’ notice, and
shall require bill inserts or a notice
on the bill itself to inform customers
of the increased rateés}

Advice letter filings for new services
and for all other types of tariff
revisions, éxcept changes in text not
affecting rates or relocations of text
in the tariff schedulés, shall become
effective on forty (40) days’ notice}

Advice letter filings merely revising
the text or location of text material
which does not cause an increase in any
rate or charge shall become effective
on not less than five (5) days’
notice. "

7. Applicant may deviate from the requirements of Paragraphs
I1.C.(1)(b) and II,C.(4) of GO 96-A with respect to tariff
pagination, reuse of sheet numbers and the use of séparate sheets
for each tariff rule. Tariff filings incorporating these
deviations shall be subject to the approval of the Commission
Advisory and Compliance Division’s (CACD) Telecommunications
Branch. Tariff filings shall reflect all fees and surcharges to
which applicant is subject, as refleécted in Conclusion of Law 2.

8. Within five days aftér the date the service authorized by
this Order is first rendered, applicant shall notify the Coémmission
of this fact in writing.

9, Applicant shall keep its books and records in accordance
with the Uniform System of Accounts specified in Part 32 of the
Federal Communication Commissfon’s rules, and shall segregate its
interLATA telecommunications service in accounts distinctly
separate from fts STS accounts. Any allocation of cost between
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interLATA telecommunications service and STS seérvice shall be
reported as part of the annual repoxt filing required by Ordering
Paragraph 10.

10. Applicant shall file an annual report, in compliance
with GO 104-A, on-a calendar-year basis using the information -
request form developed by the CACD Auditing and Compliance Branch
contained in Attachment A hereto, and shall fully disclose any
allocation of costs between interLATA telecommunications service
and STS services.

1l1. The certificate granted heréin and the authority to
render service under the rates, charges, and rules authorized will
expire if not exercised within 12 months after the effective date
of this order.

12. Applicant shall sénd a copy of this declision to all
concerned local permitting agencies not later than 30 days from
today. :
13. The corporate identification number assigned to applicant
is U-5293-C, which shall be included in the caption of all original
filings with this Commission, and in the titles of other pleadings
filed in existing cases. i

14. within 60 days after the effective date of this order,
applicant shall comply with Public Utilities (PU) Code § 708,
Employeée Identification Cards, and shall notify the Chief of CACD’s
Telecommunications Branch in writing of its compliance.

15. Applicant is exempted from the provisions of PU Codée

§$ 816-830.
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"~ The application is granted as set forth above.

This order is effective today.
pated September 2, 1992, at San Francisco, california.

DANIEL Wm. FESSLER
president

JOHN B. OHANIAN
NORMAN D. SHUMWAY
Commissioners

Commissioner Patricia M. Eckert,
being necessarily absent, did
not participate.

| CERIFY THAT THIS DECISION
WAS APPROVED BY THE -ABOVE
COMM%SS!ONERS TODA‘(

@g ‘Execulive leéclor

’\ ’I.-%?' .




TO: ALL INTEREXCHANGE TELEPHONE UTILITIES

Article 5 of the Public Utilities Code grants authority to the
california Public Utilities Commission to require all public
utilities doing business in California to file reports as specified
by the Commission on the utilities’ california operations.

A specific annual report form has not yet been prescribed for the
California interexchange telephone utilities. However, you are
hereby directed to submit an original and two copies of the
information requested in Attachmént A no later than March 31st of
thg yeardfollowing the calendar year for which the annual report is
subnitted.

Address your réport tot

california Public Utilities Commission
Auditing and Compliance Branch, Room 3251
505 Van Ness Avenue

San Prancisco, CA 94102-3298

FPailure to file this information on time may result in a penalty as
provided for in §§ 2107 and 2108 of the Public utilities Code.

If you have any question concerning this matter, pleasé call
(415) 703-1961.
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ATTACHMENT A
Information Requested of California Interexchangé Telephone
Utilities: L
To be filed with the California Public utilities Commission, 505
van Ness Avenue, Room 3251, San Francisco,; CA 94102-3298, no later
than March 31st of the year following the calendar year for which
the annual report is submitted.
1. Exact legal name and U # of reporting utility.
2. Address. '
3. Name, title, address, and telephone number of the
person to be contacted concerning theé reported
information.
Name and title of the officer having custody of the
general books of account and the addréss of the
office where such books aré kept.

Type of organization (e.q., corporation,
partnership, sole proprietorship, etc.).

If incorporated, specify!

a. Date of filing articles of incorporatioh with
the Secretary of State. ‘

b. State in which incorporated.

Commission decision number.granting operatiﬁg
authority and the date of that decision.

Date operations were begun.

pescription of other business activities in which
the utility is engaged.

A list of all affiliated companies and their
relationship to the utility. State if affiliate is

at
a. Regulated public utility.
b. Publicly held corxporation.

Balance sheet as of December 31st of the year for
which information is submitted.

Income statement for California operations for the
calendar year for which information is submitted.

(END OF ATTACHMENT A)




