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Decision 92-09-065 Séptember 16, 1992
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of ) .
FiberNet, Inc., a California ,
Corg rat{on, for a Certificate of ; \ .
Public¢c Convenience and lecessity to ; Application 92-07-003
Providé InterLATA Telecommunications (Filed July 2, 1992)
Service Within the State of

California.

OPINION

FiberNet, Inc. (applicant), a California corporation,
' seeks a certificate of public convénience and necessity (CPCN)

under Public Utilities (PU) Code § 1001 to permit it to resell
interLATA telephone services in california.l Applicant also
seeks exemption from the requirements of PU Code §§ 816-830,
dealing with the issuance of stocks and other evidences of
ownership and bonds, notes, and other evidences of indebtedness.

In Decision (D.) 90-08-032, as modified by D.$91-10-041,
the Commission éstablished two major criteria for detérmining
whether a CPCN should be granted. An applicant vho does not
directly own, control, opéerate, or manage telephone lines
(switchless reseller) must demonstrate that jt has a minimum of
$75,000 in uncommitted cash or equivalent financial resources.
This minimum requirement increases 5% per year starting in 1992.

1 cCalifornia is divided into ten Local Accéss and Transport
Areas (LATAs) of various sizes, each containing numerous local
teléephone exchanges. *InterLATA" describeées servicés, révenues, and
functions that relate to telecommunications originating in one LATA
and terminating in anothér. "IntraLATA" describes services,
revenues, and functions that relate to telecommunications
originating and terminating within a single LATA.
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Thus, for thé year 1992, the minimum requirement is $78,750. In
addition, an applicant is required to make a reasonable showing of
technical éxpertise in telecommunications or a related business.

‘In addition té demonstrating access to cash asséts, the
Commission has indicated that applicants can usé a variety of
financial instruments to satisfy this financial showing, including,
a “guarantee, issued by a...corporation...irrevocable for a period
of at least twelve (12) months beyond certification of Applicant.®
(D.90-08-032 as modified by D.91-10-041, Ordering
Paragraph 5.1{(qg).)

In satisfaction of this $78,750 requirement, applicant
submits an irrevocable guarantée by FiberNet’s parxént corporation,
Décom Systems, Inc.'s financial statement indicating its ability to
satisfy this guarantée. Deéncom Systems’ most recent balancé sheet
shows access to cash assets of $87,559, an amount sufficient to
meet the requisite financial showing. (See, Exhibit B to
application.)

Accordingly, the corporate guarantee demonstrates that,
FiberNet has access to the financial resources needed to satisfy
the §78,750 of "cash or thé equivalent theréof* requirement.

The combined experiencé of FiberNet's key employeés in
telecommunications and marketing provides evidence of FiberNet's
ability to offer viable and economical long distancé teléphone
services. FPiberNet currently employs 23 people. Five are
responsible for corporate, financial, and management operations,
and thé remaining are highly trainéd telécommunications engineers.
FiberNet is managed by Mr. Douglas Dénoff and Mr. John Dove.

Mr. Denoff, as the founder of a corporation engaged in the
installation of telecommunications systems, has over 10 yéars of
experiénce in the telecommunications business. Mr. Denoff will act
as the President of FiberNet. Mr. Dove, a l4-year veteran of the
telecommunications industry, has held various sales, managemeént,
and technical support positions with leading organizations and will
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be FibérNet's Diréctor of Marketing. It thus appears applicant has
sufficient téchnical expertisé to undertake the obligation of the:
CPCN it seeks.

We will authorize the interLATA service that applicant
seeks to providej but to the extent that thé application seéks
authority to provide intraLATA sérvice, we will deny it.

Findings of Pact ' , .

1. Applicant served a copy of the application upon 134
telephone corporations with which it is likely to compete.

2. A notice of the filing of the application appeared in the
Commission’s Daily Caléndar on July 6, 1992,

3. No protests have been filed.

4. A hearing is not required.

5. On June 29, 1983, the Commission issued Order Instituting
Investigation (OII) 83-06-01 to determine whether competition
should be allowed in the provision of teléecommunication
transmission service within the state. Many applications to
provide compétitive service were consolidated with OII 83-06-01.

6. By interim D.84-01-037, and later decisions, we grantéd
those applications, authorizing interLATA entry generally.

However, we limited the authority conferred to interLATA sérvice;
and we subjected the applicants to the condition that théy not hold
themselves out to the public to provide intraLATA service, pending

our final decision in OII 83-06-01.

7. By D.84-06-113, we denied the applications to the extent
that they sought authority to provide competitive intraLATA
telecommunications sérvice. We also directed those persons orx
corporations not authorized to provide intralATA telecommunication
service to refrain from holding out the availability of such
servicé; and we required them to advise their subscribers that
intraLATA calls should be placed over the facilities of the local

exchange company.
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8. Theré is no basis for treating this applicant differently
than those that filed earlier.

9. Applicant has a minimum of $78,750 in uncommitted cash or
equivalent financial resources, as required by D.90-08-032, as
modified by D.91-10-041,

10. Applicant has made a reasonable showing of téchnical
expertise in telécommunications, as required by D.90-08-032,

37 CPUC 2d 130, 147-148, 156, 158 in R.85-08-042. This showing
includes a complete draft-of applicant’s initial tariff. (Id.,
p. 147.)

11. Applicant is technically and financially able to provide
the proposed services.

12. Sinceé no facilities are to be constructed,; it can be séen
with certainty that the proposed operation will not have a
significant effect upon the environment.

13. Exemption from the provisions of PU Codé §§ 816-830 has
been granted to othéer resellérs. (Seé, e.g. D.86-10-007 and
D.88-12-076.)

14. Public convénience and necessity réquiré the service to
be offeréd by applicant.

Conclusions of Law

1. Applicant is a telephone corporation operating as a
telecommunication sérvice supplier. ' :

2. Applicant is subject tot

a. The currént 4.0% surcharge applicable to
service rates of intraLATA toll and
intrastaté intérLATA toll to fund Univérsal
Lifeline Telephone Service (PU Code § 879}
Resolution T-14960);

Thé currént 0.3% surcharge on gross
intrastate interLATA revenues to fund
Telecommunications Devices for the Deaf (PU
Code § 2881 Resolution T-13061); and,

The user fée provided in PU Code
§§ 431-435, which is 0.1% of gross
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intrastate revenué for the 1991-92 fiscal
year (Resolution M-4760).

3. The appliCation should be granted to the extent set forth
below.
4. Because of the public interest in competitive intérLATA
service, the following order should be efféctive immédiately.

The State may grant any number of operative rights and
may cancel or modify the monopoly feature of thosé rights at any
time. ’

ORDPER

IT IS ORDERED thatt
1. A certificaté of public conveniencé and necessity is
granted to FiberNet, Inc. (applicant) to operaté as a réseller of
thé interLATA telecommunication service offéeréd by communication
commén carriers in California, subject to the following conditions:
a. Applicant shall offer its services only on
an interLATA basis}
b. Applicant shall not offer intraLATA
services;

Applicant shall not hold out to the public
that it has authority to provide, or that
it does provideé, intraLATA services§ and

Applicant shall advise 1ts subscribérs that
they should place their intraLATA c¢alls
over the facilities of thé local exchangé

company.
2. To the extent that applicant requests authority to
providée intraLATA télecommunication service, it is denied. )
3. within 30 days after this order is effective, applicant
shall file a written acceptancé of the certificate granted in this

proceeding.




A.$2-07-003 ALI/RLR/gab

4. a. Applicant is authorized to file with this Commission,
5 days aftér the effective datée of this oxder, tariff schédules for
the provision of interLATA service. Applicant may not offer
service until tariffs are on file. Applicant's initial filing
shall be made in accordance with General Order (GO) 96-A, excluding
Sections IV, V, and VI, and shall be effective not less than 1 day
after filing. .

b. Applicant is a non-dominant interexchange carriér

(NDIEC). The effectiveness of its future tariffs is subject to the
schedules set forth in Ordering Paragraph 5 of D.90-08-032, as
modified by D.91-12-013 and D.92-06-034¢

*5, Aall NDIECs are hereby placed on notice
that their california tariff filings
will be processed in accordance with
the following effectiveness schedulet

*a. Inclusion of FCC-approved rates for
interstate services in California
public utilities tariff schedules
shall become effective on one (1)
day's notice.

Uniform rate reductions for
existing services shall become
effective on five (5) days‘' notice.

Uniform rate increases, except for
minor rate increases, for existing
services shall become éffective on
thirty (30) days’ notice, and shall
require bill inserts, a message on
the bill itself, or first class
mail notice to customers of the
pending increased rates.

Uniform minor rate increases, as .
defined in D.90-11-029 for existing
services shall become effective on
not less than 5 working days’
notice.

Advice letter filings for new _
services and for all other types of
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tariff revisions, except changes in
text not affecting rates .or ,
relocations of text in the tariff
schedules, shall become effective
on forty (40) days' notice.

Advice letter filings meérely
revising the text or location of
text material which do not cause an
increase in any raté or charge
shall become e¢ffective on not less
than five (5) days’ notice."

5. Applicant may deviate from the following provisions of
GO 96-At (a) paragraph II.C.(1)(b), which requires consecutive
sheet numbering and prohibits the reuse of sheet numbers, and
(b) paragraph II.C.(4), which requires that "a separate sheet or
series of sheéts should be uséd for each rule." Tariff filings
incorporating these deviations shall be subject to the approval of
the Commission Advisory and Compliance Division’s (CACD)
Telecommunications Branch. Tariff filings shall reflect all fees
and surcharges to which applicant is subject, as reflected in
Conclusion of Law 2. _

6. applicant shall filé as part of it$ individual tariff,
after the effective date of this order and consistent with Ordering
Paragraph 4, a service area map.

7. Applicant shall notify this Commission in writing of the
date service is first rendered to the public within 5 days after
service begins.

8. Applicant shall keep its books and records in accordance
with the Uniform System of Accounts specified in Part 32 of the FCC

rules.
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9, Applicant shall file an annual réport, in compliaﬂcé ?1th
GO 104-A, on a caleéndar-yéar basis using the information request
forn developed by the CACD Auditing and Compliancé Branch and
contained in Attachment A.

10. The certificate granted and the authority to rénder
service under the rates, charges, and rules authorizéd will expire
if not exercised within 12 months after the effectivé date of this
order.

11. Applicant shall send a copy of this decision to concérned
local permitting agenciés not later than 30 days from today.

12. The corporaté identification number assigned to applicant
is U-5290-C which shall be included in thé caption of all original
filings with this Commission, and in the titles of other pleadings
filed in eéxisting cases.

13. wWithin 60 days of the effective daté of this order,
applicant shall comply with PU Code § 708, Employee Identification
cards, and notify the Chief of CACD’s Télecommunications Branch in
writing of its complianceé.

14. Applicant is exempted from the provisions of PU Code
§§ 816-830.

L]
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o
15, Thé application is granted, as set forth above.
This order is effective today.

Dated September 16, 1992, at San Francisco, California.

DANIEL ¥Wm. FESSLER
President

JOHN B. OHANIAN
PATRICIA M. ECKERT
HORMAN D. SHUMWAY
Commissioners

Tiis DECISION
BY THE ABOVE
S TQ_DAY

| CERTIFY THAT

WAS APPROVED
coMWSSlONER

% IMAR,- kxet;uhve D:recto:
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TO: ALL INTEREXCHANGE TELEPHONE UTILITIES

Article 5 of the Public Utilities Code grants authority to the
California Public Utilities Commission to require all public
utilities doing business in California to filé reports as specified
by the Commission on the utilities' California operations.

A specific annual report form has not yeét beén prescribed for the
California interexchange teéléphone utilities. However, you aré
hereby directed to submit an original and two copies of the .
information requestéd in Attachméent A no later than Narch 31st of
the yéardfollowing the calendar year for which the annual report is
submitted.

Address your report tot

Ccalifornia Public Utilitiés Commission

Auditing and Compliance Branch, Room 3251

505 Van Ness Avénue . o

San Prancisco, CA 94102-3298
Failure to file this information on timeé may result in a penalty as
provided for in §§ 2107 and 2108 of the Public Utilities Code.

If you have any question concérning this mattér, please call
(415) 703-1961.
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ATTACHMENT A
Information Requested of California Interexchange Telephone
UtilitieSi -
To be filed with the California Public Utilities Commission, 505
Van Ness Avenue, Room 3251, San Francisco, CA 94102-3298, no later
than March 31st of the year following the calendar year for which
the annual report is submitted.
1. Exact legal name and U # of reporting utility.
2, Address.
3. Name, title, address, and telephone number of the
pérson to bé contacted concerning the reported
information.
Name and title of the officer having custody of the
general books of account and the address of the
office where such books are képt.

Type of organization (e.g., corporation,

partnership, sole proprietorship, etc.).

If incorporated, specify!

a. Date of filing articles of incorporation with
the Secrétary of State.

b. State in which incorporated.

commission decision number granting Opéréting

authority and the date of that decision.

Date operations were begun.

Descript%on of other businéss activities in which

the utility is engaged.

A list of all affiliated companies and their

rélationship to the utility. State if affiliate is

at .

a. Regulated public utility.

b. Publicly held corporation.

Balance sheet as of December 31lst of the year for
which information is submitted. d

Income statement for California operations for the
calendar year for which information is submitted.

(END OF ATTACHMENT A)




