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Decision ~2-10-021 October 6, 1992 

Moiled 

OCT· 7 1992 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Application 6f the city of Mission) fij1f01n@nr.{l'A' n 
Viejo for an order Author~zin9 ) UUUUU~UUJ~~ 
Construction of a New Publio Road ) Application 91-11-040 
Across the Railroad Tracks of the ) (Filed November ~O, 1991) 
Atchison, Topeka , santa Fe Railway ) 
company. ) 
---------------------------------) 

OPINION 

The City of Mission Viejo requests authority to construct 
a grade separation of 81 Paseo road over the tracks of The 
Atchison, Topeka, and Santa Fe Railway Company's (Santa Fe) san 
Diego subdivision main line, in Mission Viejo, Orange county. The 
El PAseo overpass would connect Planning Area 67 of the Mission 
Viejo Planned Community with Cabot Road and the City of Laguna 
Hills west of the track. (A diagram is attached as Appendix A.) 

The City of LAquna Hills protested the application o~ the 
grounds that an environmental review of the project was required by 
the california Environmental Quality Act (CEQA) and that applicant 
had not shown a need for the project. Mission viejo responded to 
the protest by asserting that CEQA had been complied with and that 
not only had need been shown by Mission Viejo but Laguna Hills has 
admitted the need for the overpass. 

In April 1992, the presiding administrative law judge 
(ALJ) issued a Ruling requesting the parties to brief a variety of 
environmental issues, all directed at the adequacy of prior 
environmental documentation and the need for further environmental 
documentation. Both Mission Viejo and Laguna Hil~s have filed 
briefs and reply briefs 1n response to the ALJ Ruling. we have 
considered the protest of Laguna Hills, the response to the protest 
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by Mission Viejo, and the btiefs of both parties and conolude that 
LagUna Hi~ls h~~ not raised an issue of fact which could result in 
th~ deriial of th~:application (Rules of practice and Procedute, 
Rule 8,:4 (c f). A publio hearing is not necessaryJ the application 
should be granted. 
The Project 

In 19&5, prior to the incorporation of the City of 
Mission Viejo (incorpOrated 1988) and prior to the incorporation 6£ 
the City of Laguna Hills (incorporated 1991), the Mission Viejo 
Company sought to develop the parcel known as planning Area 87 
(PA 81). The document which described the improvements sought in 
PA 81 is Tentative parcel Map (TPK) 85-432. Art Initial Study (IS) 
85-229 was prepared for the TPM 85-432 project. The £1 paseo 
overpass is included in the improvements described in TPM 85-432 
and is required to be constructed as a condition of approval of TPM 
85-432. 

• 

As a result of IS 85-2~9, a Negative DeclarAtion wAs 
approved On March 13, 1986 by the county of Orange, TPM 85-432 was • 
approved on August 6, 1986, And A Notice of Determination was filed 
with the Orange County Clerk on August 20, 1986. The time period 
for challenging the Negative Declaration expired over five years 
ago. 

The finAl TPK 85-432 report (Appendix B to Mission 
Viejo's response to Laguna Hills' protest) states that NegAtive 
Declaration/IS 85-229 has been reviewed and considered prior to 
action on the project; and it describes the HighwaYS/Streets/Access 
portion of the projectt -Entry to the prop~rty is off Cabot Road 
(designated a Secondary Arterial Highway at this point) by way of a 
proposed bridge over the AT & SF Railroad Right-of-Way connecting 
the site to Cabot Road.- Approval of the final TPK 85-432 wAs 
conditioned on, among other thingst -17. Prior to recordation of 
a final parcel map, subdivider shall design and construct the 
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interior street and extend it to CabOt Road (inoluding bridge 
crossing of railroad tracks)".-

The Negative Declaration described the project as -Titlel 
Area plan 85-34P/Screen Check Parcel Map 85-432, Site Plan Sf 
86-34p; FIle No. IS 85-~29.· (Application, Exhibit c.) Attached 
to the Negative Declaration were environmental documents which 
constitute the Initial Study. Among those Initial Study documents 
were those which described in detail the proposed overpass. 
Argument of' LaQUila Bills 

Laguna Hills argues that the construction of the overpass 
is a new project under CEQA because it was not evaluated in the 
1986 Initial Study/Negative Declaration. It contends that the· 
project described in the ori9irtal environmental documentation 
determines whether the grade separation is a new project under 
CEQA. It maintains that "what is relevant is whether the Initial 
Study/Negative Declaration on which the applicant relies examined 
the direct and indirect environmental impacts of the cOnstruction 
of the 9rade sepatation.- Laguna Hills believes that the direct 
and indirect Umpacts of the construction of the grade separation 
have not been subjected to environmental review under CEQA. Laguna 
Hills pointS out that although the Initial Study projected that 
with 9,000 vehicles trips per day, -significant traffic and 
circulation inpacts could occur,· it deferred an environmental 
analysis of those impacts. This analysis was to occur ·prior to 

Area Plan approval,· whent 
"The applicant shall submit a traffic study 
meeting the approval of the manager, . 
EKA/Transportation Planning. The study shall 
direct s~ial attention towards the assessment 
of potential traffiq related impacts associated 
with access to and from the site. Said study 
shall alsorecomrnend appropriate measures to 
mitigate all impacts.- (See Application, 
Exhibit c, p. 7 of 8.) 
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• LagUna Hiils asserts that even if 9,000 vehiole trips per 
day was a worst case scenario under the County's zoning in 1986, 
there is no evidence in the record that this is in fact a worst 
case scenario for 1992 under Mission viejo's zoning for the site 
and under its projections of buildable square footage. EVen then, 
projecting vehicle trips per day is only the beginning of the 
environmetal analysis. An assessment must be ~ade of the 
circulation impacts of those vehicle trips accessing cabot at the 
proposed location, in close proximity to Pacific Park Drive/Oso 
park~ay and the effect of those trips on peak hour traffic volumes 
at intersections, as well as the effect on the level of service on 
cabot. This analysis should include the cumulative impacts of 
other projects, such as the construction of the -missing link- on 
Cabot south of pacific park/oso that will route Dore through 
traffic along Cabot. A full and cODplete environmental review als6 
contemplates that if si9n~ficant effects are identified that 
feasible mitigation measures vill also be identified. As evidenced 
by the 1986 Initial study/Negative Declaration, such mitigation • 
measures were to be identified in the future; they were not 
identified in 1986. Accordingly, at Bost, in the opinion of Laquna 
Hills, the county set the stage for an environnental review of the 
grade separation vhich never occurred in 1986 and which has since 
never occurred. 

Laguna Hills argues that the environmental effects of the 
construction of the overpass must be examined in accordance with 
CEQA in the commission/s consideration of the application. The 
commission was a responsible agency when Orange county prepared the 
Negative Declaration for TPM 85-432. The respOnsible agency 
responds to consultation by the lead agency before the Negative 
Declaration or Environmental Impact Report (ErR) is prepared. The 
responsible agency is required to designate employees or 
representatives to attend meetings requested by the iead agency to 
discuss the scope and content of an environmental review. Finally, 
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a responsibie· agency ·should review and comment· on draft BIR' sand 
proposed Negative Declarations for projects which the responsibl.e 
agency would later be asked to approve, Laguna Hills believes this 
process was not followed herel it says there is no evidence that 
the Commission was asked to comment on the 1986 Negative 
Declaration or even received a copy of that document. 

Laguna Hills submits that as the applicant failed to 
prepare any environmental documents for the project or, at best, 
prepared inadequate environmental documents without consulting the 
Co~~ission, the Commission should assume the lead aqency role or 
defer action until the applicant coaplies with CEQA. Where the 
environmental analysis is missing or inadequate and the respOnsible 
agency has not been previously cons~lted, the public policy 
embodied by CEQA demands that the respOilsible agency defer action 
until it obtains the environmental information it needs to exercise 
its discretion under the law. CEQA Guidelines require the 
commission to·assume the lead agency role. (CEQA Guidelines 
Sections 10596(e)(4) and 150S2(a)(3).) In the view of Laguna 
Hills, it would be consistent with CEQA for the Commission to deny 
the application or defer taking action on the application until the 
applicant prepares an EIR on the direct and indirect impacts of the 
grade separation in the context of the project as a whole. The 
Commission would participate in that process, along with nembers of 
the public and other agencies, such as Laguna Hills. 
Argument of Mission Viejo 

Mission viejo argues that the success of Laguna Hills' 
protest depends upon its ability to persuade the Commission that· 
the grade separation is a hnaw" project under CEQA aild that, in 
revieWing the application for CEQA compliance, the commission is 
not entitled to rely on the Negative Declaration which the County 
adopted in approving TPH 85-432. Unless Laguna Hills can cut the 
grade separation loose from TPN 85-432 and fashion it into some 
new, stand-alone project, then the Commission is required to rely 
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on the Negative Deolaration in approvlng the application because 
Laguna Hills cannot present.· any credible evldence that any of the 
factors iisted in CEQA Section 211~6 and CEQA Guidelines Section 
15162 are,present in this case so as to xequire the preparation of 
a subsequent EIR. 

Mission Viejo states that Laguna Hills has tried to put 
blinders on the Commission and to limit its focus solely to the 
Negative Declaration and the Notice of Determination for TPM 
85-432. Laguna Hills has argued in its brief that because those 
two documents did not specifically refer to the grade separation, 
the overpass could not possibly have been reviewed and considered 
as part of TPH ~5-432. Mission Viejo points out that cover page of 
the Ne9ative Declaration explicitly states that it will 'be 
addressing. -Area plan AP 85-22P/Screen Check Parcel Map 85-432/ 
Site Plan SP 86-34P.- (Emphasis added.) The Screen Check parcel 
Nap (SCPM),l which was received by the County as early as 
December ~7, 1985, clearly depicts the grade separation as an 
off-site improvement that is part of the subdivision project. 

Mission Viejo observes that the Negative Declaration does 
not specifically callout many of the improvements detailed on the 
Screen Check Parcel MAp. However, that does not mean that such 
improvements were not part of the subdivision project. For 
example, sto~ drains, sewer lines, and other erosion control and 
utility structures, as well as the clearly-defined access road from 
Cabot Road ending in a cul-de-sac at the northern end of the 
property, are all depicted on the Screen Check Parcel Map, but they 
are not specifically identified in the Negative Declaration. 

1 A certified copy of the Screen Check Parcel Map referred to in 
the Negative Declaration is attached,at p. 4 of Exhibit A to the 
Declaration of Thomas W. McCabe (Exhibit 1 of Mission Viejo"s Reply 
Brief) • 
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Mission Viejo refers to page 6 of Laguna Hills brief, 
whic~ states that, 

- ••• The qtade separation is an integral part 
6f the access road frOIl the TPM 85-432 site, in 
the City of Mission Viejo, to cabot Road in the 
City 6f Laguna Hills.- (Emphasis added.) 

In order to state that the qrade separation is an ·integral part-
of the proposed accesS road, LagUna Hills must, by necessity, -have 
examined the Tentative Parcel Map to see that the qrade separation 
is shown as a 200-foot span of the road that will provide access to 
PA 81 from cabot Road. Mission VIejo maintains that one look at 
the map is all that it takes to conclude that the qrade separation 
is part of the same subdivision project that the County approved 
six years Aqo. 

Mission Viejo offered documents obtained from the State 
clearinghouse to sho~ that, pursuant to CEQA Guidelines 
Section 15073(c), the County transmitted a copy of the Negative 
Declaration to the state Clearinghouse. 2 Under CEQA Guidelines 
Section lS023(c), the State Clearinghouse is responsible for 
distributing environmental documents to state agencies foc review 
and comment. In this case, the State Clearinghouse distributed the 
Negative Declaration on or about April 11, 1986. 3 CEQA 

2 Certifiedc6pies of the r~levant State Clearlnghouse documents 
are collectively attached to Hissi~n Viejo's Reply Brief as . 
Exh~bi~ 3. AmOng thesedocume~ts is a let~er, dated_April 18, . 
1986, from JohnB, Ohanian; Chief ~puty Director, Office of . _ 
Planning-and Resea~ch, ~tate of California, to George Feliz of the 
county EMA confirming the fact that the county did submit the 
Negative Deciaration to the State Clearinghouse. 

3 Amo~g the documents attached as Exhibit 3 is a copy of the 
Notice of Completion and Environmental Document Transmittal Form 
for the Negative Declaration. Near the botton of that form, the 
dot next to the agency name ·PUC,· as well as the fact that the 

(Footnote continues on next page) 
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Guidelines section 15106 allOws the state clearinghouse to set the 
review period for EIRs and Negative Declarations. Since the 
Commission did not comnent on the Negative Declaration within the 
periOd set by the State Clearinghouse,4 the Commission is not 
authorized to challenge the adequacy of the Negative Deciaration 
and to .aSSun9 the tole of lead agency f6r the project. 

Discussion 
We take official notice of the Negative Declaration 

prepared for PA-8l; TPK 85~4l2J Screen Check parcel Hap 85-43~ (and 
the fact that ~p» &5-43~ and SCPM S5~43~ are the same document)J 
and Office of Planning and Research letter dated April 18, 1986 

• 

re SCPM 85-432 Negative Declaration with attachment. FrOm those 
docu.ments we find that the project in question was the development 
of a landlocked parcel known as PA-87; that a. part of the project 
was the B1 paseo overpass; that a Negative Declaration was prepared 
for the project; that the Public Utilities Commission (PUC) wa.s a 
responsibie agency authorized to comment on the Negative 
Declaration; that the state Clearinghouse served a copy 6f the • 
Negative Declaration on the PUC; that the PUC did not comment on 
the Negative Declaration; and that the Negative Declaration became 

(Footnote continued from previous page) 
agency name ·PUC· 1s not crossed-out, indicat~s that the Commission 
was amO~g th~ agencies to ~hich the Negative Declaration was 
distributed for comment. See also, Exhibit 3, p. 1. 

4 Exhibit j o£ Mission viejo's Reply Brief. The letter from the 
state Clearinghouse to theEMAstates that the agencies that -
commented on the Neqative Declaration were checked on the Notice of 
Completion and that any cOmments were attached thereto. ~he 
commission is not checked as having .commented on the Negative 
De~laration, nor were any comments from the Commission attached to 
the letter. 
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tinal and was not challenged according to law prior to the filing 

of this applIcation, 
Laguna Hills has mQunted a broad attack on tha adequacy 

of the Negative Declaration in regard to the environmental lopacts 
of the proposed grade separation, In apparent disregard of the 
limited authority granted a responsible agency in environmental 
matters. Ou~ environmental inquiry is limited by CEQA and the 
Guidelines. We have recently explored those limitations in the 
leading case of Re WGT-West, Inc, (1990) 37 CPUC2d 85 (Abstract), 
D.90-07-058. In WGT-West applicant WGT-West sought a certificate 
of public convenience and necessity to construct fiber optic 
telecommunications facilities in California. An BIR lor the 
project had been prepared by the lead agency California state Lands 
Commission (CSLC); the PUC was a responsible agency which had 
received copies of the draft BIR but had not commented. The 
WGT-Nest application was challenged by Monterey county and some 
lAndowners along the proposed right-ot-way on the ground that the 
EIR was inadeqUate. The Commission dismissed the protest, finding· 
that the EIR complied with CEQA and that no facts were shown which 
would require a subsequent EIR. In NGT-West we articuiated the 
review procedure that a responsible agency under CEQA Dust follow. 
We saldi -Except for very limited purposes, a responsible agency 
must accept the EIR prepared by the lead Agency. This is 
established by CEQA (Pub. Res. C. § 21166) and implenented by the 
Guidelines (G. SS 15050(c), 15052, 15096(e), 15162, and 15163). 
Clearly, we do not sit as an appellate court to review the manner 
in which the lead agency performed its functions.-

public Res. C. § 21166 providesa 
.When an eQvironmental impact report has been 
prepared for a project pursuant to this 
division, no subsequent or supplementAl 
environmental impact report shall be reqUired 
by the lead agency or by any responsible 
agency, unless one or more of the following 
events occurst 
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neal Substantial changes are propOsed in the 
project which will require major revisions of 
the environmental impact report_ 

neb) substantial changes occur with respect to 
the circumstances under which the project is 
being undertaken which will require major 
revi~ions in the environmental impact report. 

"(c) New -information, which was not known and 
could not have been known at the time the 
environmental impact report was certified as 
complete, becomes available.-

The Guidelines in their implementation of CEQA, set forth 
the process by which a responsible agency uses the EIR. 

• 

(G. § 15096.) The responsible agency does not need to state that 
the EIR or Negative Declaration complies with CEQA. The 
responsible agency should state that it considered the EIR 6r 

Negative Declaration as prepared by a lead Agency (§ 15096(1).) 
Laguna Hills desires us to find that the final BIR is 

inadequate. Were we to make that finding, the remedy is restricted • 

to the standards of § 15096(e). 
"(e) Decision on Adequacy of EIR or Negative 
Declaration. If a Responsible Agency believes 
that the final EIR or Negative DeclarAtion 
prepared by the Lead.Agency is not adeqUate for 
uSe by the Responsible Agency, the Responsible 
Aqency must either. 

Take the issue to cour~ within lO.days 
after the Lead Agency fileS a Notice of 
Determination; 

Be deemed to have waived any objection 
to the adequacy 6f the EIR or Negative 
Declaration; 

Prepare a subsequ~nt EIR if permissible 
under section 15162; or 

Assume the Lead Agency role as provided 
in section 15052(a)(3)." 
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As there was no appeal of Orange County's NegatiVe 
Declaration, subsections (e)l and (e)2 are inapplicabie. NOr is 
subsection (e)4 applicable, as its prerequisite, meeting the 
conditions of seCtion 15052(a)(3) did not occur. 

section lS052(a)(3) states * 
-(a) Whete a Responsible Agency Is called on to 
grant an approval for a project subject to CEQA 
for which another public agency was the 
appropriate Lead Agency, the Responsible Agency 
shall assume the role of the Lead Agency when 
any of the following conditions occur. 

• • * 
·(3)_ The Lea~ Agency pre~red inadequate 
environmental documents without consulting 
with the ResP9nsibleAgency as required by . 
Sections 15072 a~d 15082, and the statute of 
limitations has expired for a challenge to 
the action of the appropriate Lead Agency.-

Orange county did consult with the PUC. 
The remaining corrective measure permitted the 

responsible agency is to prepare a subsequent EIR if permissible 
under Section 15162 which provides, in part, ·Where an EIR or 
Neqative Declaration haS been prepared, no additional EIR need be 
prepared unless! 

-(1) Subsequent changes are proposed •• iwhich 
will (have) ••• new significant environmental 
impacts •••• 

-(2) Substantial changes occur •. ,. 

-(3) New information of substantial importance 
to the project becomes available •••• • 
(G. § 15162(a)(1), (2), (3).) 

Our inquiry now turns to whether Laguna Hilishas alleged 
any facts which are new, substantive, and will have significant 
environmental impacts. We have reviewed the pleadings and have 
found nothing of substance • 
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In its brlef, Laguna Hills acknowledges that CEQA 
GUidelines Section 15162 requires the preparation of a subsequent 
BIR following preparation of a Negative Declaration when changes in 
the project, changes in citcumstanc~s or new information indicate 
the involvement of -new significant environmental impacts· that 
were -not considered,· ftnot covered- or -not discussed- in the 
previous Negative Declaration. It states that in this case the 
project examined in the IgS6 Negative Declaration was the 
subdivision of land into two commercial lots and one landscape lot. 
It claims that neither the direct nor indirect impacts of the grade 
separation and access road to Cabot were included in the 
environmental review; an examination of the secondary traffic and 
circulation impacts was deferred. Since then, the city engineer of 
Mission Viejo has signed design and construction plans for the 
grade separation and access road to Cabot. This, in the OpiniOn of 
Laguna Hills, is a change in the project from one involving the 

• 

creation of lots, clearing, grading, and site preparation to one 
involving construction of structures that will directly facilitate • 
the development of the site and lead to actual traffic impacts and, 
therefore, triggers the preparation of a subsequent EIR. 

Constructing the iink to Cabot means that the impacts on traffic 
and circulation of 9,000 vehicle trips per day must now be 
examined. 

Laguna Hiils believes that a further substAntiAl change 
1n circumstances has occurred that involves new significant 
environmental impacts not covered in the 1986 Negative Declaration. 
~he application states that CabOt "does not cArry a large volume ~f 
traffic at peak periods" and that "Cabot Road south of PAcific Park 
Drive is not a through street, contributing to its minimal use,
(ApplicatIon, page 3, Section 10.) This same circumstance existed 
in 1986, but Laguna Hills asserts that the county of Orange now 
contemplates construction to connect Cabot south of Pacific Park 
Drive. This connection is anticipated to increase through trAffic 
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on Cabot within the City of Laguna Hlils. When added to the 
acknowledged, previously identified significant traffic Impa~ts 6f 
the development of TPK 85-432, the cumulative effects on Cabot 
should be examined iri a subsequent EIR. NO traffio impacts, much 
less cumulative impacts, were addressed in the 1986 Initial 
Study/Negative Declaration. 

Mission Viejo responds that there has been no change in 
the project. The design and construction plans signed by the city 
engineer are consistent with the plans for the grade separation 
that existed at the time TPH 85-432 was approved in 1986. 
FurthermOre, the approval of the design and construction plans by 
the city engineer is not a discretionary act that requires CEQA 
review, rather it is a ministerial act that is exempt from CEQA 
compliance. (CEQA Guidelines Section 15351.) The only other 
change or new information alleged by Laguna Hills is that the 
County now contenplates that Cabot Road will be connected to crown 
Valley PArkway, south of pacific park Drive. What Laguna Hills 
fails to disclose to the Commission is that this connection was 
also contemplated in 1986 when TPM 85-432 was approved. The 
County's Master plan of Arterial Highways (HPAH) has shown the 
planned connection of CabOt Road with Crown Valley Parkway since 
1969. Contrary to the assertions of LAguna Hills, Mission Viejo 
states that the county did not confine its review of the potential 
traffic impacts of the project to the circulation system as it 
physically existed in 1986. The traffic studies projected the 
future traffic impacts on Cabot Road assuming its ultimate buiidout 
in accordance with the MPAH. 

We agree with Mission Viejo. There aie no substantial 
changes in its project or new information made available which 
would show new significant environmental impacts. The fact that 
the Mission viejo city engineer signed design and construction 
plans for the grade oeparation does not show a change in the 
project; it shows consistency with the project. The assertion by 
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Laguna Hill$ that Cabot Road will be connected to other c6unty 
roads not only was known at the time of the Negative Declaration, 
but was considered In traffic reports done as part of the 
environmental documentation which lead to the Negative Declaration. 

Although ·substantial changes· in a project are as varied 
as projects themselves, it is instructive to note what, in one 
case, the Supreme Court found to be a substantial change. In 
reference to the construction of a stadium, the Supreme Court in 
Concerned Citizens of costa Nesa v 32nd Dist. Agricultural Assoc. 
(1986) 42 cal.3d 929 said ·Certainly, an increase from six to ten 
acres in the size of the project, a 200 percent increase in seating 
cApacity, and the acoustic effects of moving the stage to face 
single-family dwellings north of the fairgrounds were sufficiently 
important to require consideration of their effects in a later 
EIR.- (42 Cal.3d at 937.) The instructive point for the project 
before us is that as compared to the substantial change in 
Concerned Citizens of Costa Nesa the PA-87 project is not being 

.~ 

changed. The development of PA-87 is substantially the same now as ~ 
in 1986 and for our limited concern, the overpass, there is no 
change at all. 

The purpose of section 21166 is to provide a bAlance 
against the burdens created by the environmental review process and 
to accord a reasonable measure of finality and certainty to the 
results achieved. It is to expedite development project approval. 
(Bowman v City of PetAluma (1986) 185 CA3d 1065, 1074.) As Bowman 
pointed out, Section 21166 provides that a subsequent gIR shall not 
be required unless "substantial changes· necessitating ·major 
revisions" are shown (185 CA3d at 1081). BOwman dealt with a claim 
that a subsequent EIR was required because traffic patterns changed 
after an EIR had been prepared. The court held that the changes 
did "not require a subsequent EIR~ they were not substantial (185 

CA3d at 1079). 
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As an alternative to its theory that the Negative 
Declaration is inadequate, Lag4ha Hills argues that the overpass is 
a new project which requires its own SIR. It says, ·What is 
relevant 1s whether the Initial Study/Negative Declaration on which 
the Applicant relies examined the direct and indirect environmental 
impacts of the construction of the grade separation.- If these 
impacts were not considered, and Laguna Hills believes they were 
not, Laguna Hills contends that a new EIR is required. 

We disagree. oUr review of the CEQA process in a' 
situation where the Commission is a responsible agency is first, to 
deternine if the project before the Commission was considered in 
the Negative Declaration claimed to be applicable: second, to 
determine if we were properly served; and if 60, third, to 
deternine if there are new facts which would require a subsequent 
BIR. OUr review of the documents which forn the basis of the 
Negative Declaration, especially TPH 85-432, clearly shows that the 
overpass was an Integral part of the project, There could be no 
project without the overpass. This Commission was timely served 
with the Negative Declaration and had an oppOrtunity to cOmment. 
We did not challenge the NegAtive Declaration then, and we 
certainly cannot challenge it six years later. The overpass is not 
a new project. 

The only issue before us is whether there have been 
changed circUmstances since the completion of the Negative 
DeclAration that would require a subsequent EIR. As discussed 
above, we find that there have been none. 

Next, in a non-environmental attack on the overpass 
project, Laguna Hills questions the need for the project. However, 
it sets forth nO reason why the overpass is not needed. As far as 
we can ascertain, this lack of need is contained in Laguna Hills' 
assertion that -the City of Laguna Hills has just Obtained 
prelininary information, and will offer evidence at the public 
hearing to show that no development proposal has been submitted and 
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approved by the City of Mission Viejo for the parcel that could 
conceivably 9~ve rise to any public need to cross over the railroad 
tracks.- (protest of Laguna Hills, p. 6.) 

Not only has Laguna Hills cited no facts to support its 
assertion, but it would have us beiieve that Nission Viejo has 
filed this applicAtion to construct and pay for an overpass that 
connects to a wasteland, which is to remain a wasteland. Laguna 
Hills has admitted that -For all practical purposes CabOt Road-is 
the only access to this otherwise land locked site.- (Protest, 
Appendix a, p. 3.) we are to believe that PA-81, TPM-85-432, the 
Negative Declaration, and this application are intellectual 
exercises with no basis in reality. This makes no sense. 

Finally, Laguna Hills appears to contend that Mission 
Viejo cannot construct the separated grade crossing without Laguna 
Hills' consent because part of the separated grade crossing will 
traverse land which, although owned entirely by Mission Viejo, is 
within the boundaries of Laguna Hills. Mission Viejo claims that 
Laguna Hills' argument is wrong for two reasons. First, Mission 
Viejo has obtained all local authorizations and permits, including 
those relating to construction within land owned by Mission Viejo 
but located in Laquna Hilts, needed in order to construct the grade 
crossing. Second, even if all required lOcal governmental 
approvals and permits had not been obtained, Laguna Hills is bOund 
by the agreement which its predecessor in interest, Orange County, 
entered into with Mission Viejo to permit the overpass. 

We need not determine the accuracy of Laguna Hills· or 
Kission Viejots contentions because Public utilities Code 
Sections 1201 and 1202 give this Commission plenary power over 
grade crossings and grade separations. (Northwestern pac, Ry. Co. 
v Superior Court (1949) 34 C.2d 454: Re City of Norwalk (1916) 80 
CPUC 24,) The consent of a city is not required for the 
construction of a grade separation within its boundaries. This 
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Commission has exclusive jurisdiction. (Northwestern Pao. RY. Co. 
v Superior Court, supra, at 458.) 

We are concerned about the form of the protest of LagUna 
Hills. Its protest is viewed by us as a tool for obstruction and 
delay wielded by a party concerned mote with its own narrow 
interest than the proper use of an environnental challenge. Its 
assertion that the overpass was not evaluated in the 1986 Negative 
Declaration shows a deliberate misrepresentation of the project 
definition on the face of the Negative Declaration which described 
the project to include parcel Map 85-432, a map which clearly 
shows the overpass, Its assertion that in some way we Rust make up 
for the supposed inadequacies of the Negative Declaration 
disregards completely the legislative format for challenging 
Negative Declarations (Public Res. C. S 21166). Its assertion that 
a change in traffic patterns i~ a significant new fact that will 
have a substantia! impact on the overpass portion of the project 
has not been supported by any facts and is without merit. And to 
argue that an overpass is not "needed to connect Cabot Road to the 
PA-87 develOpment is belied by Laguna Hills' own filing and is 
sheer fantasy. Laguna Hills has delayed construction of this 
overpass for over six mOnths. He will not be a party to that delay 
any longer. The application should be granted. A public hearing 
is not necessary. 
Pindings of Pact 

1. Mission Viejo requests authority to construct the 
81 paseo grade separation over the track of the Santa Fe's san 
Diego subdivision main line, at or near Mission Viejo, Orange 
county. 

2. ~he 81 Paseo overpass will provide vehicle access into 
the development of Mission Viejo's PA-81. 

3. Public convenience and necessity require the construction 
of the proposed grade separation • 
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4. The project of which the El pase6 overpass was an 
integral part was the.·subject of environmental review in 1986. 

5. The project in qUestion was the development of a 
landlocked parcel known as PA-81. Part of the project was the 
El paseo overpass described in TPM 85-432. 

6. orange county was the lead agency for the project and 
prepared a Negative Declaration for the project. 

1. An Initial study, IS 85-229, was prepared tor the 
project. The El Paseo overpass will be constructed as part of the 
subdivision improvements required to be constructed as a condition 
of approval of TPK 85-432. As a result of IS 85-229, a Negative 
Declaration was approved on March 13, 1986, TPH 85-432 was approved 
on AUgust 6, 1986, and a Notice of Determination was filed on 
August 20, 1986. 

8. orange county transmitted a copy of the Negative 
Declaration to the state clearinghoUse in 1986. 

• 

9. The state clearinghoUse served a copy Of the Negative 
Declaration on this commission as a responsible agency in 1986. • 

10. This commission did not co~~ent on the Negative 

Declarati.on. 
11. The Negative Declaration becane final in AUgust 1986 and 

the time period for challenging the Negative Declaration has 

expired. 
12. The Negative Declaration describes the project as Area 

Plan AP 85-22P/SCreen Check Parcel Hap 85-432/s1te Plan SF 86-34P. 
13. Screen Check Parcel Map 85-432 and TPH 85-432 are one and 

the same dc~ument. 
14. No substantial changes have been proposed for the project 

which will reqUire major revisions of the Negative Declaration. 
15. No substantial changes have occurred which will require 

major revisions of the Negative Declaration. 
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16. No new information of substantial inportance" has become 
available which would require a J'lajor"-revision in the Negative 

Deolaration. 
17. ~he Negative Declaration prepared for the project is 

adequate for use by this Commission. 
18. Changes in traffic patterns as alleged by Laguna hills 

are not of substantial impOrtance to require a subsequent BIR. 
19. We have considered the Negative Declaration prepared by 

the lead agency in rendering a decision on the overpass porti6n of 

the project. 
Conclusions of Law 

1. The protest ot Laguna Hills should be denied. 
2. The application should be granted. 

ORDBR 

IT IS ORDBRED thata 
1. The City of Mission Viejo (City), is authorized to 

construct a grade separation of El Paseo over the tracks of The 
Atchison, Topeka, and santa Fe Railway Company's (Santa Fe) 
San Diego subdivision main line, at or near Mission Viejo, Orange 
County, at the location and substantially as shown by plans 
attache~"to the applicati,on to be identified as Crossing 2-191. 5-A. 

2, Clearances shall be in conformance with General Order . ~ ~ 

(GO) ,26 .... D~:"~ 
3. ;'Waikways shall conform to Go 118. Waikways adjacent to 

any trackacje\subject t.o rail operations shall be maintained free Of 
obstructi6~s':and shall ~'pr()mptly restored to their original 

" c'ondi.tioI)' ~n" the event of """damage during construction. 
"' "" . - . 4: "·,·c~~stt1.iction and ~aintenance costs shall be bonle in 
acc~tddric~ with an agreement to be entered into between the 
parties. A copy of the agreement, together with plans approved by 

Santa Fe, shall be filed with the Comnission's Safety Division 
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staff prior tocommenoing construotion. Should the parties fail to 
agreai_- the Commission will apportion the costs of construction and 
maintenance by £urther6rdet. 

5. Within 30 days after the completion of the work under 
this order, City shall notify the Commission's safety Division 
staff in writing that ~he authorized work has been completed. 

6. This authorization shall expire if-not exercised within 
three years unless iLme is extended or if the above conditions are 
not complied with. Authorization may be revoked or modified if 
pubiic converlience, necessity or safety so require. 

1. The Executive Director shall file a Notice of 
Determination pursuant to Guidelines § 15096(i). 

This order is effective today. 
Dated October 6, 1992, at San Francisco, california. 
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