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Decision 92-10-057 October 21, 1992 @u@um&& |

BEFORE THE PUBLIC UTILITIES COMNISSION OF THE STATE OF CALIFORNIA

In thé Matter of theé Application of o
Pacific Bell (U 1001 C) for application §0-12-452
Authorization to Transfer Specified (Filed Decembér 27, 1990)
Personnel and Assets. .

ORDER MODIFYING DECISION 92-07-072 AND REJECTING APPLICATYON
FOR_REHEARING AND DENYING PETITION
FOR MODIFICATION OF DECISION 92-07-072

Oon July 24, 1992 the Comnission issued Decision
(D.) 92-07-072. This Decision approved Pacific’s application
made under Public Utilitiés Code section 851 to transfer the
personnel and asséts of its Information Sérvicés Group (ISG) to

Pacific Béell Infornmation Services (PBIS), a newly créated
California Corporation. ISG is a departmént within Pacific that
provides énhanced services such as voice mail, électronic
nmessaging, voice store and forward services. Pacific Bell
(Pacific) filed an Application for Rehearing/Petition for
Modification of D.92-07-072 on August 21, 1992. Pacific’s
application for Rehearing/ Petition for Modification alleges that
the Decision inappropriatély awards ratepayers the increase iﬁ:'
_the valué (going conceérn value léss néet book value) of Pacifié’s
ISG. Pacific also claims that the Deécision violates the Fédé:éI‘
Conmunications Comnission’s (FCC) preémption of state structural
separation requirements by prohibiting Pacific from providing -
certain nontariffed services to PBIS. Finally, Pacific asserts
that the Decision establishes new rules for transactions betwéen
Pacific and its affiliates without notice. Pacific also requests
that the Commission stay Ordering Paragraph 2 until the ,
comnission rules on Padific’s Application for Rehearing/Petition
for Modification. Ordering Paragraph 2 réquires Pacific and DRA~
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to each séléct an appraisér. Thése two appraisers are thén to
select a third appraiser who will actually appraise ISG on a
7going concern” basis.

The Division of Ratepayérs Advocates (DRA) and the
california cable Television Association (ccTA) filed oppositiens
claiming that Pacific’s Application for Rehearing is not timely
and should be rejected. Applications for Rehearing are governed
by Commission rule 85. DRA and CCTA claim that rulé 85 states
that an Application for Rehearing must be filed tén days after
the date of issuance of a decision that relates to the transfer
or éncumbrance of utility property pursuant to Public Utilitieés
Codé section 851. These parties argue that since Pacific'’s
application to transfer utility property was filed undér Public
Utilities code section 851 and its Application for Reéhearing was
filéd aftér the ten day period spécified in Comnission rule 85,
it should be réjectéd as untimely.

In response, Pacific filéd a ”"Notion to Accépt
Response to the Procedural Issué Raised in Opposition to
Pacific’s Application for Rehéaring.” In the attachéd response,
Pacific arqgues that its Application for Rehearing is not subject
to the 10-day rule and is instead governed by rule 857s 30-day
rule. Pacific asserts the 10-day rule only appliées to
applications that involve both securlty transactions and the
transfer or éncumbrance of utility property. Pacific bases this”
argumént on the fact that Comm1351on rule 85 states:

*The appllcatlon shall be filed within 30
days after the date of 1ssuance, or within 10
days after the date of issuance in the case
of an order relating to security transactions
and the transfer or encumbrance of utility

property.”

In further response, DRA filed a ”"Motion to Acceépt

Response of DRA to the Procedural Issue Raised by Pacific-
Regarding Oppositions to its Application for Rehearing.” DRA
. argues in its pleading that the security transactions and the
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transfer or encumbrance of utility property, which are the itenms
subject to the 10-day rule, are meant to be read consecutively.
In addition, CCTA filed a ”Motion to Acceépt the Reply of thée CCTA
to the Motion and Response of Pacific Bell to the Procedural
Issue Raised in Opposition to Pacific Bell’s Application for
Rehearing of Decision No. 92-07-0727, raising basically the sane
 poéint as DRA.
while it is not our ordinary practice to accept
pleadings that go béyond the normal pleading cycle of an
'appiication for rehéaring and response(s) thereto, we will make
an exception, limited to this case, and accept Pacific’s, CCTA'’s
and DRA’s pleadings to allow the full litigation of this key
procédural point.
Commission rule 85 finds its statutory basis in Public
- ytilities Code section 1731(b). This section reads:

“No cause of action arlslng out of any order
or decision of the Comnlss1on shall accrue in
any court to any corporatlon or person unless
the corporatlon or person has filed an
appllcatlon to the comnission for a rehearlng
within 30 days after the date of issuance or
within 10 days after the day of issuance in
the case of an order 1ssued pursuant to
article 5 (commencing with sectlon 816) and
article 6 (comméncing with sectlon 851) of
chapter 4 relating to security transact1ons
and the transfér or encumbrance of utility

property.”

The reasonable reading of this statute is'théf"thé 10-
day rule applies to casés 1nvolv1ng either article 5 or artlcle
6. This is so because articlé 5, dealing with stocks and
" security transactions, and article 6, dealing with the transfer
or encumbrance of utility propérty, raise quite’différeht_iésués
and are not generally dealt with together. Also, in either
instance, it is understandable that the Legislaturé would have
recognized a need for aggrieved parties to obtain Svift”ieViéw;
It is not reasonable to assume that the statute requlres parties
. to adhere to the 10- -day rule only if both article 5 and article 6
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are involved.! while wé reject Pacific’s application for
Rehearing as untimely, we will accept the pleéading in the
alternative as a petition to modify the deocision.

Pacific’s main assertion in its Pétition for
Modification is that to give ratépayérs the going concérn value
(less nét book value) of ISG résults in a double recovery of
expensés and confiscation of shareholder propérty. Pacific makes
three claims with respéct to the valuation of ISG:

1. There is no evidencé that ratépayérs funded ISG prior
to Januwary 1, 1996;

2, The R&D settlément approved in D.92-07-076 eliminated
any right to a ratépayér refund for the increase in ISG’s value
sinceé January 1, 1990; and

3. The refund ordered in D.92-07-072 is inconsistent with
the decision establishing the New Regulatory Framework (NRF)
(D.89-10-031, 33 CPUC 24 43) and violates thé rule against
retroactive ratemaking.

The first point, that there is no evidénce that
ratepayers funded 1SG prior to January 1, 1990, has béen fully
litigated by Pacific in this case both in its briefs before the
Administrative Law Judge and in its comments on the proposed _
Décision. Further, Pacific’s position is in error. There is
ample evidence in the record that ratepayers funded vo1cema11 (a
“major ISG serv1ce) as early as 1983. Pacific has brought no new
facts to light on this point nor has it cited legal errors'
Instead Pacific in its pleadlng is attempting to re11t1gate a

1. See People V. Sklnner, 39 Cal. 34 765, 775 (1985) wh1ch held_’_
that the ”inadvérént use of 'and' where the purpose or intent of
a statute seems clearly to require ‘or’ is a fanlllar examplé of
a drafting error which nay properly be rectified by Jud1c1a1
construction.” Also sée ABBEY v. Board of Directors, 58 Cal.App.
757, 760 (1922) for the proposition that ”(w)henever necessary to
arrive at the evideéent intent of a statuteé, courts will substitute

tand’ for ’or’ and vice versa.”
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factual question that we have already decided. We reject this
contention, _

Pacific’s second point asserts that the R&D settlémént
éliminated any right to a ratépayer réfund for the increéasé in
ISG’s value since Januvary 1, 1990 (D.92-07-076). The R&D
settlement involved an audit of Pacific by the Commission that
révealed that ISG expénsés had béén accounted for by Pacific as
above-the-line éxpenses whén thé Commission had orderéd Pacific
in the NRF Decision, D.83-10-031, to account for these expénses
below-the-line. See Ordering Paragraph 8, adopting Conclusion of
Law 36, D.89-10-031, 33 CcPUC 2d 228, 233. The audit focused on
the actual expenseés of ISG from 1990 on. In contrast, the
instant case deals with the gain in value of ISG as an ongoing
business. In D.92-07-072 wé acknowledged that some double
recovery could have résulted betwveén thé refund érdered in the
R&D Décision (D.92-07-076) and the tréatment of the increase in
the value of ISG ordered in D.92-07-072, and invited Pacific to
file a petition for modification if it believed any double
counting had occurred.

Pacific’s currént Pétition for Modification fails te
address this issue directly and instead claims that this natter
was fully determined in D.92-07-076 and neéd not bée further
litigated. This assertion is directly contrary to the terms that’
Pacific agreed to in its settleméent of the R&D audit. D.9é—07—‘ 
076, Appendix A theréto, at page 11 statés the agréément does not
_dispose of the issue of whéther'ratepayers should receive any
portion of the value of ISG as a going concern, and if so what
the amount of the ratepayérs’ share should be. Clearly that
issue was not resolved by D.92-07-076. Pacific’s contention is
réejected. We still, howevér, believé that there is a risk that
there is some double recovery as betweén D.92-07-072 and D.92-07-
076, and reiterate our invitation to Pacific to file a petition
. for modification if it believes any double recovery has occurred.
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Pacifio’s third point, that thé refund orderéed in
D.92-07-072 is inconsistent with the NRF Decision and therefore
violates the rule against retroactive ratemaking, is équally in
error. Pacific’s claim that the Commission in the NRF proceeding
detérmined that ratepayérs had no interest in Pacific’s éenhanced
services business is contrary to the NRF Decision as well as a
number of other Commission decisions. Pacific in its pleading
clains that thé Commission eéxplicitly found that enhanced
services expenses wére not included in rates prior to 1990.
Pacific supports this conténtion by citing to the Commission’s
NRF Decisiéon (33 CPUC 2d at 149). See Pacific’s Application for
Rehearing/Petition for Modification, p. 8.

Pacific has misunderstood our holding in thé NRF
Decision on this issue. 1In that Décision we determined that
there was not sufficient evidence in Phase II of the NRF
proceeding to pursué in workshops the quéstion of whether
enhanced services expensés were included in rates prior to 1990.
It is error to claim that our acknowledgement that we did not
have enough evidence to pursue the enhanced sérvicés issue in
workshops related to the NRF proceeding did in any way foréclose
the investigation of this matter in futuré proceedings. - D.89-
10-031, 33 CPUC 2d at 149. In short, we did not reverse our
prior NRF Decision, and no retroactive ratemaking has takén

place.

Néext, Pacific argues that the Decision’s restriétiph‘
on Pacific to provide nontariffed seérvices to PBIS only if they
are “critical and essential”, impedés the FCC’s policy to
encourage Bell Operatiﬁg Companies to sérve CONsSumers ﬁﬁrough 
greater efficiéncies resulting from intégrated operations.
Computer III Remand Proceedings, Report and Order, at par./
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122.2 1In the instant case, it is Pacifio that is structurally
separating 156G fron Pacific. In setting out the *critical ana
essential” criteria wé are merely setting forth conditions by
which this séparation may také place. Wé set forth these
conditions, bécause wé believe that it is ”"reasonablé « . . to
ninimizé the potential of cross-subsidization of the competitive
subsidiary by the monopoly utility.” D.92-07-072, p. 30. The
FCC in its Computér III Rémand Order has expressly said that
préemption of statés in this area *should bé as narrow as
possible to accommodateée differing state views while préserving
féderal goals.” Conmputer. IIT Rémand Proceédings, Report and
orderx, at par. 110. Given the FCC’s expréssed concern to
accommodate state views, the burden is on Pacific to show our
restrictions cross over the line and thwart federal goals.
Pacific has failed to meet this burden, and we réjeéct this clain,
Pacific raises two arguments that the Decision changes
the affiliate transaction rules without notice. First, Pacific
complains that the Commission has unreasonably ordered it to
compute fully allocated cost as defined by Part 64 of the
régulations promulgated by thé FCC (47 CRF séc: 64.901, 64.902)
and modified by thé Cornission. Pacific claims that in theé past
Conmission staff has not objected to the use by Pacific of
another cost allocation meéthodology. However, we noté that
Pacific already has to comply with Part 64 for FCC—reguIated
transact1ons. MoreOVef, we adopted the Part 64 costlng rules in
D.92-07-072 to avoid having ratepayers cross-subsidize below-the-
line activitiés, and activities for which there is no direct

2. The Conm15510n is currently appealing the Conmputer III
Renpand Decision issued by the FCcC. People of the State of
california and thé Public Utilities Commission of the Stateé of
California v: Federal Communications Commission et _al. (9th

Circuit 1992) No. 92-70083.
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ratépayer benefit. Since Pacific has falled to raise any new
facts or to allége legal error, the contention is rejécted.
Second, Pacific alleges that the Commission is wrong

when it ‘asserts in the Decision that the existing rule is that
goods and services sold by affiliates to Pacific must be sold at
the lower of either market value or fully allocated cost.: D.92-
07-072, p. 36. According to Pacific its preferred standard that
goods and servicés be sold at list price is thé currént standard
used by Pacific and it should be the Commission rulé. In making
~ this assertion Pacific fails to cite to any Comnission décision
to support its position. In contrast, D.92-07-072 found that
D.86-01-026 held that an affiliate should charge the lower of
eithér market valuée or fully allocatéd costs. Additionally, the
Commission in a recently instituted rulemaking regarding
affiliate transactions, stated that:

*In general, the Commission has requiréd each

utility that has captive ratepayeérs and/or

substantial market power to neet the
following guidelines!

.. Pay its affiliates the lésser of actual .
cost or fair market value for any goods or
serv1ces that the utility purchaseés from the
affiliate;...” R.92-08-008, pp: 10-11. '

Pacific’s contention lacks merit éﬁd ié:fejectéd;A ‘
Finally, in Finding of Fact 27, we noted that Pacific’
~ valués the assets to be transferred at the adjusted net book
value of ISG’s assets. In Exhibit B to its appllcatlon, Pac1f1cv
calculated ad]usted net book value by subtracting déprec1at10n
‘reservé and deferred tax réserve from ISG's assets: We believe
this to be the correct method of determining the adjustment to
Pacific’s rate base. Howéver, Conclusions of Law 6 and’lo and
Ordering Paragraphs 1 and 2 could be read to ignore ISG’s
deferred tax reserves when calculating Pacific’s sharable
éarnings and in determining the gain to bé refunded to

ratepayers.
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Accordingly, we will modify Finding of Pact 27,
conclusions of Law 6 and 10, and Ordering Paragraphs 1 and 2 to
explicitly define adjusted net book value as the appropriate
concept to be uséd.

For the réasons stated abové, Pacific’s application
for Rehearing is rejected as untimely. The Commission has
reviewed each and every allegation of the Petition for
Modification and believes that no grounds for modification are
set forth. Having fully considered the issues raised by
Pacific, the Petition for Modification is denied. Given that
Pacific has failed to raise any issué that would nerit the
granting of a modification to theé Decision, Pacific’s request for
a stay of Ordering Paragraph 2 is denied.

WHEREFORE, IT IS ORDERED thatt

1. Pacific Bell’s Motion to Accépt Response to the
Procedural Issué Raised in Opposition to Pacific’s Appllcation
for Réhéaring is granted.

2. DRA’s Motion to Accept Response of DRA to the
pProcedural Issue Raised by Pacific Regarding Oppositions to'its
application for Rehearing is ‘granted. .

3. CCTA’s Motion to Accépt the Reply to the Hotlon and :
Résponse of Pacific Bell to the Procedural Issue Raiséd in ‘
'0pp051t10n to Pacific Bell's Appllcatlon for Rehearlng of -
Decision No. 92-07-072 is granted. :

4. Pacific Bell's Application for Rehearing of D, 92-07—
072 is rejected as untlmely, but is accépted as a Petltlon for
Modification of that decision. ' »

5. Pacific Bell's Petltlon ‘for Modification of D. 9207~
072 is denied. :

6. Pacific Béll’s Request for Stay of OrdéfiﬁgAParagtéph
2 of D.92-07-072 is denied. :

7.  Finding of Fact 27 is revised to read:

Pacific values the assets to be transferred
at the adjusted net book values of the

tanglble assets used by ISG, such as
operating leases {(buildings, furniture, and

9




A.90-12-052  L/dp

office equipment) switching equipment, and
conputérs., Paci itlo calculated adjusted net
book valué by subtracting depreciation
reserve and deferred tax resérve from asset
book value. Theé value of ISG is
approximately $52 nillion, according to
Pacific.

conclusion of law 6 is revised to read:

To the éxtent that Pacific has included 1ISGis
assets in rate base, it should rémove those
assets from rate base, using adjustéd net
book value.

. 9.Conclusion of law 10 is reviséd to read:

Pacific should crédit ratepayers Hlth the
increasé in the value of ISG, defined as the
dlfference between its going-concern value
and its adjusted net book value.

. 10. ordering paragraph 1 is revised to read:

Pacific Bell (Paciflcl shall remove the
assets (net of deprecratlon reserve and
deferred tax reserve) of Information Serv1ces
Group (ISG) from its rate base for the
purpose of the sharable earnings calculation,
regardless of whether the assets of ISG are
ultlnately transferred to Pacific Bell
Information Serv1ces (PBIS) . Pacific shall
file a report within 60 days of this order
showing compliance with this ordering :

paragraph.
11. oOrdering paragraph 2 is revised to read:

Regardless of whéther the assets of ISG are -
ultlmately transferred to PBIS, Pacific shall -
credit ratepayers with the différenceé betweén -
the going-concern valué of ISG and the
adjusted net book value of ISG. ISG shall be
valued as a going concern based on the incone
approach as described in the D1VL31on of .
Ratepayér Advocates’s (DRA) téstimony in thls
proceedlng. The valuation shall be perforned

by a qualified independent appraiser.
Pacific and DRA shall each choose an

10
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‘appralisér to represent them} the two ,
appraisers shall jointly choose the agpraiser
vho will value ISG. ' The appraiser will beé
indepéendent  from both Pacific and DRA, but
shall have full accéss to the ISG books,
records, -internal memoranda, and all
supporting documentation, providéed the
appraiser has éxecuted appropriatée
.confidéntiality agréements with Pacific:. The

~valuation of ISG shall bé calculatéd as of 60
days aftér the date of this decision. )
pacific shall promptiy file the appraisal
with the Comnission, within 30 days after its
complétion.

This order is effective today.
Dated october 21, 1992, at San Francisco, California.

DANRIEL Wm. FESSLER
President
JOHN B. OHANIAN
PATRICIA M. ECKERT
NHORMAN D. SHUNMWAY
Connissioners

I CERTIFY THATY THIS DE'C‘IS}ION
WAS APPROVED 8Y THE ABOVE
COMMISSIONERS TODAY =

)




