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OPINION ON PROPoSED XODIFICATIONS TO THE 
FINAL STANDARD OFFER" POwER PURCHASE AGRREMHNT 

1. Introduction and Summary 

In tOday's decision, we approve a proposed settlement on 
modifications to the Final Standard Offer 4 (FS04) power purchase 
agreement. I We also approve an additional curtailment option and 
give further direction on hOw producers now holding Standard Olfer 
1 (501) cOntracts may compete in the FS04 auction. These 
modifications implement the commission's policy directions in 
Decision (D.) 91-06-022 (slip opinion). 

The FS04 settlement we are approving is the outcome of an 
agreement reached by a broad coalition of utility, qualifying 
facility (OF), and ratepayer representatives. The settlement will 
apply to the uniform FS04 offered by Pacific Gas and Electric 
Company (PG'E), san Diego Gas & Electric Company (SDG&E), and 
Southern california Edison Company (Edison). The additional FS04 
curtailment option will not apply uniformly at this time. This 
option was proposed via a stipulation between PG&E and 
representatives of various gas-fired cogenerators, for inclusion in 
PG&E's FS04 agreement. We do not require SDG&E and Edison to 
include the identical optiOn, but we are urging those two utilities 
to negotiate a functionally similar option tAilored to the needs of 
their systems. 

Today's decision also addresses certAin additional issues 
that appear critical to resolve at this time. (see D.92-04-045, 
slip op., p.96.) These issues are (1) how much flexibility the 

1 In this and other decisions on standard offers, we use the 
terms ·contract- and ·pOwer purchase agreement· (or sometimes just 
·agreement·) interchangeably. 
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FS04 OF should have to make additional sal~si on a firm or as
available b~sis, either to the pUrchasing utility (under FS04 
and/or another contract) or to other entities, and (2) under what 
conditions (if any) a pUrchasing utility should have the 
flexibility to prematurely terminate its FS04 contract with a 

nondefaulting QF. 
We see OF and utility flexibility as imPortant attributes 

of the fully competitive generation market toward which we are 
progressing. Thus, we give direction fOr negotiations that should 
result in additional flexibility fOr both buyers and sellers under 

FS04 agreements. 
Today's decision, in conjunction with D.92-09-078 (in 

Investigation (I.) 90-09-050)1 where we adopted an interim 
transmission access program, clears the way for an electric utility 
request for bids to provide generating capacity. The solicitation 
is planned for later this year. 

Before the solicitation, the utilities will file 
conformed FS04 power purchase agreements and revised auction 
protocols. These filings will incorpOrate (1) modifications 
approved herein, (2) revisions to coordinate tha results 6f this 
proceeding with our transmission access investigation, and (3) 

negotiated provisions as described above. The schedule for these 
filings will be established by ruling of the Assigned Commissioner 
or Administrative Law Judges (ALJs). 
:2 .. Background 

Competition in electric generation, to varying degrees, 
has long been a reality. This Commisslonts aim, through the 
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standard offer program 1 is to harness this competition to serve the 
besot interests of ratepAyers. 2 

FS04 is a key part of the portfoliO of standard offers. 
It is designed specifically to allow nOflutility sources to supply 
generation that the utility would otherwise have to get through 0 

major capital-intensive projects. Such projects in the recent "past 
have proven very risky, with delays and cost-overruns thaOt result~d 
in major rate increases. FS04 shifts the development risk for such 
projects onto the entrepreneur, "who (1) gets paid only for 
production (increased costs due to construction problems, etc., 
cannot be passed on to ratepayers), and (2) must perform ata total 
cost equal to or less than the utility project that the 
entrepreneur defers or avoids altogether. FS04 is also unique 
among our stAndard offers in that it is allocated by means of An 
auction. 3 . 

This is the first FS04 auotion. The generating capacity 
for which bids will be solicited is consistent with the california 
Energy Commission's (CEC) current -integrated assessment of need
for these three utilities. 

This need assessment cOmes from the 1990 Electricity 
Report (ER-90). Although we had intended that auctions generally 
follow the CEC's adoption of an Electricity RepOrt within a 

2 previous decisions have detailed the development of FS04 and 
of the standard offers generally. we will not rep$at that history 
here. We refer the reader to 0.85-07-022 1 19 CPUC2d 333, for 
discussion of long-run avoided cost methodology, 0.86-07-004, 21 
CPUC2d 340! for specification of key FS04 terms and conditions, and 
0.91-06-022 and 0.92-04-045 (both slip opini6ns) for recent 
modifications and identification of capacity for bidding in this 
auction. 

3 Standard ofters in the past have been made available either 
without a capacity limit or have been allocated on a first-come, 
first-served basis • 
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year,4 this auction has been delayed while we made certain 
refinements to FSp4. These inciude, among other things, explioit 
consideration of transmission costs in ch60sing the lowest t6tal
cost winners; creation of transmission-only serVice to enhance 
competition frOm bidders outside the purchasing utility's 
territory; separately-bid energy and capacity prices; expanded 
curtailment authority for the purchasing utility; and consideration 
of costs attributed to polluting air emissions. 

These refinements, which we ordered-in this proceeding 
(the Biennial Resource Plan Update, or just ·Update-) and in 
1.90-09-050, have required correspOnding mOdifications to the FS04 
pOwer purchase agreement and auction protocols. we are now ready 
to consider the parties' proposals for such modifications. 
3. FS04 Modifications Pursuant to 0.91-06-022 
3.1 The settle.ent 

Pursuant to our settlement procedures,S certain 
·settling parties· have proposed a comprehensive revision to the 
FS04 power purchase agreement, to implement our policies set forth 
in 0.91-06-022. The settling parties include PG&B, SDG&E, the 
Commission's Division of Ratepayer Advocates (DRA), Independent 
Energy Producers Association and Geothermai Resources Association 
(jointly, IEP/GRA), coalition for Energy Efficiency and Renewable 
Technoiogi~s (CEERT), and British columbia power Exchange 
Corporation (Powerex). 

4 See D.88-09-026, 29 CPUC2d 263, 293. 

5 Rule 51 et seq. of our Rules of practice and procedure. 
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With one exception, every party that has 
on most FS04 issues has joined i~·the settlement. 
Edison. 6 

taken a position 
The exceptiOn is 

The settling parties have submitted a ·settlement 
Agreement- and joint testimony, together with a proposed uniform 
FS04 power purchase agreement, as mOdified pursuant to their 
agreement. The new FS04 implements Commission pOlicy directions on 
many matters, such as project fees and project milestones, residual 
air emission adders/subtracters and emission monitoring, economic 
curtailment, project viability and security for levelized payments, 
shortage cost and energy-related capital cost payments, liquidated 
damages, eligibility of foreign entities for FS04 cOntracts, and 
bid evAluation methodology. 

The settling parties emphasize that their agreement is 
offered for commisSion approval only in its entirety. Like any 
settlement, this One is the product of compromise. Of necessity, 
each of the settling parties has accepted an outcome on some issues 
that would not be that pArty's position if each issue were 
litigated piecemeal. Thus, the settling parties ask for an 
opportunity to renegotiate, should the Commission reject any part 
of the agreement; and if they fail to achieve a mutually Acceptable 
new agreement embodying the Commission's changes, they ask for the 
opportunity to flle testimony on and litigate all issues de 

6 Edison is not the only party to object to the settlement, but 
the other objecting parties are all cOncerned with limited 
provisions of the settlement or (in one case) with a provision of 
the existing FS04 contract that the settlement carries over without 
change. Edison proposes a comprehensive rewrite of the FS04 
contract, going well beyond the provisions addressed in the 
settlement • 
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novo I '1 We note the settling parties' request follows standard 
set~lement practice here, consistent with Rule 51.7. 

The settling parties' -Implementing Contract Language
(Exhibit K-2) is a modification, in underline and strikeout t6rmat, 

'of the existing uniform FS04. It is undoubtedly a long and complex 
contract, but we note that some of the most cumbersome provisions 
(e.g. those governing curtailment) are substantially simplified in 
the Settlement Agreement. 

The bulk of the changes the settling parties haVe 
negotiated are changes clearly needed to implement D.91-06~022. AS 

described in the joint testimony, these necessary changes include I 
o A methodology to implement the adopted bid 

evaluation system, which chOoses winners on a 
common first-year cents per kilowatt-hour 
basis; 

o A payment structure that gives the_utility 
substantial economic curtailment ,rights while 
keeping the OF financially indifferent to such 
decisions; 

o An air emissions Adder/subtracter payment 
structure tqat does not create perverse 
incentives fOr either the OF or the purchasing 
utility, and that allows the OF to know the 
size of the payments it will receive under FS04 
at the time of bid submission, 

7 The Motion for Approval of Settlement Agreement, 4tpage S, 
r~ads in pertinent parte -If the Commission determines that 
c~anqes ••• are necessary to the ~ackage Of issues resolved by the 
settlement Agreement, the parties are obligated under the 
settlement Aqreement to attempt to reneq6tiate the settlement 
package to accommodate the commission's concerns within 30 days of 
such recommended change ••• and resubmit the reneqotiated package for 
C6mmission approval. If the parties are unable to reach sUbh a 
mutually acceptable resolution, the Settlement Agreement shall be 
null and void by its terms. In such event, the parties would 
expect to have the opportunity to file testimony on each issue 
resolved by the Settlement Agreement as if (it) had never been 
entered into." 
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o Contract terms that allow owne~s of foreign 
facilities meeting the ownership, operating, 
and efficiency requirements set forth in 
federal law to be eligible to enter into FS04 
contracts; and 

o provisio~ for security in the event the OF 
chooses fully levelized shortage cost payments. 

The settling parties have also negotiated other 
-enhancements- to FS04. D.91-06-022 does not expressly call for 
those enhancements, but we find they are clearly and integrally 
related to the poiicies we adopted there, so we agree with the 
settling parties that they should be considered necessary parts 6f 
the settlement package. 

For example, we extended the maximum length of FS04 
contracts (0.91-06-022, slip op., pp. 42-45), SO the settling 
parties have augmented the milestone procedure and added pOst
operation requirements that will provide the purchasing utility 
with initial and ongoing measures of project viability, which are 
appropriate for longer-term contracts. We also adopted a system of 
separate energy and capacity bids to shield ratepayers from fuel 
price risk, improve system dispatch, increase utility curtailment 
rights, and enable all types of OFs to bid a payment structure 
appropriate to their own mix of fixed and variable costs. (Id., 
pp. 47-57.) The settling parties accordingly develOped new 
provisions to enable OFs to specify periodic variations in their 
heat rate and their price escalation rate so that their energy bid 
price better reflects changes to their expected true running costs 
over time. These changes appropriately complement our.energy 

bidding pOlicies. 
The settling parties' joint testimony also expressly 

acknowledges and endorses the Commission's policy regarding 
OF/utility negotiations in the standard offer context. 

-FS04 is a single contract which is designed to 
be broad enough to contractually handle a wide 
range of circumstances. As has been the case 
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with all standard Offers, however, if a , 
particular OF proposes modifications to tailor 
the,contract to suit its needs, the utility is 
obligated to entertain such a. proposal and to 
engage in good faith negotiations with the OF.
(Exhibit K-1, p. 3.) 

This policy is very pertinent to Section 9 of today's decision • 
. FrOm Our review of the settling parties' implementing 

contract language and the motion and joint testimony supporting the 
settlement, we have concluded that the settlement successfully 
embOdies our pOlicy directions from 0.91-06-022. The settling 
parties have retained the structure and, wherever appropriate, the 
terms of the existing FS04 power purchase agreement, modifying it 
only where such mOdifications were necessary or useful in 
furthering our stated policies. He agree with this approach to 
modification. We and the parties have travelled a long road in 
developing FS04. Further changes should be incremental, not a 
return to where we started drafting in 1985, or even eariier. 

There is no single -right- implementation of D.91-66~022; 
however, the implementation presented in the settlement is 
plausible, coherent, and responsive. In many cases, the settling 
parties have succeeded beyond our expectations, for example, in 
providing the purchasing utility with the ability to invoke 
economic curtailment for an unlimited number of hours each year. 9 

Judged strictly from the perspective of what we envisioned in 
0.91-06-022, the settling parties have succeeded brilliantly. We 
turn next to a negotiated addition to the settlement, then to an 

8 Economic curtailment does not require the FS04 OF to . 
physically curtail its output, but if it does not do so, it must 
accept an -alternate- energy price (i.e., the utility's cost for 
generation from other sources, such as economy energy, during the 
curtailment). Under the existing FS04, economic curtailment is 
limited to 1500 hours per calendar year. 
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implementation issue resulting from D.9~-04-045, and firtallyto 
objections to the settlement. 
3.2 Additional Curtailment Option 

We enthusiastically approve an additional FS04 
curtailment option (available only to firm capacity OFS) stipulated 
to by PG&E and the Gas Cogeneration Working Group (GCWG). The 
stipulation, reAched after the hearings ended but before the record 
closed; is a variation on a curtailment alternative that GCWG 
presented in its testimony. 

under the stipulated option, as compared to the 
curtailment provision in the settlement, the utility accepts A 
limit on the number of hours per year that it can curtail the OF, 
and in return the OF grants substantial price and operational 
concessions during curtailment. Specifically, each year after the 
on-line date of the deferrable resource, the utility can invoke 
curtailment for the greater of either 2,50~ hours ~ 120\ 6£ the 
expected hours of curtailment (determined from the marginal cast 
duration curve used in bid evaluation). However, the OF must 
physically curtail its output for the equivalent of 1;250 hours at 
full contract capacity,9 and the OF must accept the utility's 
alternate energy cost for all OF energy delivered during a 
curtailment period. (Under the settlement j the OF is subject to 
economic curtailment in all hours of the year but need not actually 
reduce its energy deliveries during such curtailment and would 
receive its energy bid price for such deliveries for up to 30\ of 
the contract capacity.) 

9 The OF would have to provide additional hours of physical 
curtailment for any period when it failed to fully curtail its _ 
contract output pursuant to this provision. For example, if the OF 
physically curtails to 50% of contract capacity, it must do so for 
twice as many hours as a OF that ceases energy deliveries 
altogether when the utility invokes this curtailment provision • 
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The stipulated option is notable in that ltwould be the 
first time a QF, under_-a standard offer provision, accepted the 
obligation to physically curtail under routine system operatihg . 
conditions (as distinguished from extreme circumstances like 
negative avoided costs).10 An equally notable provision is the 
utility's ability to adjust the OF's curtailment obligation at 
several points during the contract period. -

Specifically, in the 15th and 20th year after the on-line 
date of the deferrable resource, the utility has the option to 
require, with 12 months' notice, that the OF revert to the 
unlimited economic curtailment provisions currently proposed in the 
settlement Agreement. Furthermore, in the IGth year, if the 
utility has elected to keep the QF on the stipulated option, the 
minimum number Of curtailment hours increases to the greater of 
either 3,000 hours or 120% of the eXpected hours of curtailment 
determined from the marginal cost duration curve used in bid 
evaluation. In addition, the utility will be entitled to up to 
1,500 hours of physical curtailment in any operating year. ~he 

utility retains the option to require the OF to revert to unlimited 
economic curtailment, with 12 months; notice, in year 20. 

We like the flexibility that this -second look- provision 
gives the utility. The limits on curtailment provide the OF 
additional certainty in the early years of the contract, Which 
helps the developer finance its project. Lower financing costs, 
according to GCWG, will translate to more competitive bids, thus 
benefiting the ratepayer. At the same time, PG&E believes it 

10 Utilities can require physical curtailment, under current 
standard offers, when acceptance of QF power would increas~ the 
running costs of utility res6urces, which is a theoretical 
possibility if a utility otherwise had to turn off baseload plants. 
This -negative avoided cost- provision has never been invoked. 
Some QFs have accepted broader dispatchability obligations under 
negotiated (nonstandard) contract provisions. 
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e refains ample curtailment rights under the stipulated optlon~ 11."" 
In the lat;.er years of the contract, when there is less certain·ty 
abOut how many curtailment hours the utility will need, the utility 
has substantial ability to increase its curtailment rights, up to 
unlimited economic curtailment, to respond to then-current 
conditions on its system. 

• 

Parties commenting on the propOsed stipulation sound 
various cautionary notes. IEP/GRA endorse the stipulation, based 
on their understanding that it is an additional option, and not a 
replacement for the unlimited economic curtailment In the 
settlement agreement. 12 SDG&E and Edison do not oppose the 
stipulation, as applied to PG&E's FS04, but believe that the 
stipulated option is not Appropriate for their systems. We limit 
our approval of the stipulation as SDG&E and Edison request, 
however, as we will discuss later, SDG&E and Edison should explore 
the possibility of alternative curtailment options tailored to 
their respective systems. 

Only DRA opposes the stipulation. DRA believes that 
physical curtailment is unlikely to provide any greater benefits· 
than economic curtailment, and that the OF's pric~ concessions 
under the stipulation do not sufficiently compensate the utility 
lor its acceptance of an anilual cap On curtailment hours. 

, 

11 PG&E calculates that under its current marginal cost duration 
curve, it expects to curtail A geothermal OF or efficient gas 
cogenerator less than 600 hours per year. 

12 IEP/GRA'a understanding is correct. Our approval of the . 
stipulation for application to PG&E's FS04 means that QPs providing 
firm capacity cAn choose at contract signing between unlimited 
economic curtailment (pursuant to the settlement) and a combination 
of economic and physical curtailment subject to a.cap (pursuant to 
the stipulation). QPs providing as-available capacity do not have 
the latter alternative. 
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PG&E and GCWG convincingly rebut DRA's Objections. AS 
noted by PG&E, DRA has largely 6ve~lo6ked the substantial benefits 
to ratepayers in the utility's ability, under the stipulated 
option, to save the entire difference between the OF's onergy·bid. 
price and the utility's alternate cost every time the OF is 
curtailed but continues to run. 

PG&E concedes that it cannot now quantify the value 6f 
physical curtailment in comparison to economic curtailment but 
argues that it will have greater flexibility in system operation 
and greater certainty regarding OFs' respOnse to curtailment 
orders. We think the stipulated option has merit even without a 
precise quantification of the value of physical curtailment. The 
utilities have long sought greater ability to physically curtail 
QFs. The stipulated option will enable us to observe the practical 
impact of physical curtailment, and to gauge whether such 
curtailment should be continued, expanded, Or limited in future 
solicitations. 

We also find plausible GcWG's assertion that many 
developers will be able to submit lower bids because the cap on 
overall curtailment hours will improve project financeability. 
This anticipated benefit, again, is not quantified, but it is 
consistent with much expert testimony both in this phase and 
throughout the development of FS04. The point is, we can now test 
this hypothesis, under the stipulated option, at little or nO risk 
to ratepayers. 

perhaps the most gratifying aspect of the PG&E/GCWG 
stipulation is that it constitutes one kind of -additional 
performance feature- we have been urging QFs and utilities to 
develop since we approved this concept over six years ago. (See 
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D.86-()7-004; 21 CPUC2d 340,376.)13 The standard offer, as a~ 
6f~-the-shelf" 6n~-size-fits~all co~tract, tr~ats electricity as a 
pure commodity. The -additional performance feature- iaona means 
by which'the purchasingutiiity may seek; and the OF offer, 
valuable load-following or system stability features, ~yond the 
minimum requirements of the st~ndard offer, that enable the u~ility 
to more finely tune OF deliveries to the particular needs of the 
purch~sing utility's system, 

~he need for A given additional performance.feature, by 
its nature, will differ from one utility to the next. 14 Thus, we 
are nOt surprised that SoG&E and Edison consider the stipulated 
option, which can be viewed as a physical curtailment f~ature, not 
well suited to their respective systems. we are disAppOinted , 
however, that they have not successfully negotiated what they 
consider a suitable feature of this type. 

BOth,Edison and SDG&E have previously said they consider 
physical curtailability a valuable attribute. SDG&E; moreover, has 

13 In that decision, we referred to -additional performance 
features· as -adders- for the sake of brevity. since then, ·adder-
has been used in a different sense, Le., a payment to a OF , 
reflecting the value of its contribution to air quality. Because 
-adder- in this sense is now a part of the FS04 contract, we will 
henceforth use -Adder- only in the environmental context, and will 
use -additional performance feature- toreier to extra. operational 
benefits (e.g., physical curtailment) that a OF may provide, but is 
not required to provide, under a standard offer contract. 

14 In fact, the need for some features, such as voltage support, 
may vary geographically within the same utility's system •. Thus, we 
directed utilities to develop specifica.tiQns for different kinds 6f 
features. Such specifications might include techtlical matters; 
geographical limitations, MW limits on features' availability, OF 
size qualifications, and anything else legitimately relate~ to the 
feature's feasibility or value. (See 0.86-07-004, 21 CPUC2d 340, 
376.) 
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made much over the fact that its system is -t~ansmission
depen4ent.- Presumably, the ability to physically curtail a 
resource would be advantageous in a situation where transmission 
capacity is a serious constraint. 

SDG&E comments, in explaining its objections to the 
PG&E/GCWG stipulation, that PG&E is soliciting less capacity, bOth 
in absolute terms and as a percentage of peak demand, than is SDG&E 
in the coming request for bids. 15 We find this comment 
unilluminating. We think a utility with a relatively large 
solicitation should be more aggressive in negotiating additional 
performance features, not less so. 

In conclusion, the concept underlying the PG&E/GcWG 
stipUlation appears to have merit for the SDG&E and Edison systems 
as well. He encourage all three utilities to explore additional 
performance features with QFs both in connection with this auction 
and for possible availability to QFs that are already operational. 
3.3 I~ct 6f 0.92-04-045 

While hearings on the proposed settlement were in 
progress, the Commission issued D.92-04-045 in the resource plan 
phase of this proceeding. That decision slightly modified the air 
quality pOlicies that the parties were working to implement. 

In D.91-06-022, we had preferred a uniform valuation 
method for air quality impacts. The method used values based on 
the purchasing utility's marginal cost of emission controi. In 
D.92-04-045, we determined that an -alternative planning scenario,· 
in which the values assigned to residual air emissions depend on 
the site where the emissions occur, is mOre appropriate for 

15 We note that the same comment holds true for the Edison 
solicitation relative to PG&E's. 
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• California's resource planning and acquisiti6il process. 16 (I~. ~ 
slip 0P" p. 100.) Accordingly, the settlement (specificai~YI t"he 
mechanism for air quality adders/subtracters) must be moot'fied to 
reflect our shift frOm uniform to nonuniform emissions valuation. 

ORA and pG&E present different' formulas on how to do 
this. PG&E would attribute emission values 'for both the identified 
deferrable resource (lOR) and the OF based on the OF's generation 
site: ORA would value the lOR's emissions according to the lOR's 

site and the OF's emissions according to the OF's site. 
ORA is right. It has correctly implemented our shift to 

nonuniform valuationj while PG&E has produced another version of 
uniform valuation (albeit different from the approach we used in 
0.91-06-022). The value (cost) imputed to the lOR'S emissions can 
be greater or less than that imputed to the OF's, based both on,the 
comparative volumes of such emissions and Oil the respective sites 
where they would oC9ur. ORA'S formula captures both of these 
valuation aspects. 17 
4, Opposition to the Settlement 

Our long-run standard offer, in most respects, was and is 
the product of negotiation between utilities, interested parties, 

16 The critical factor affecting the emission value of a 
particular pollutant is whether the generati6n site is in an 
-attainment- area, i.e., a loca.tionthatcomplies with air quality 
standards for that pollutant. Values imputed to emissions in an 
attainment area are much lower than those Imputed to emissions of 
the same pollutant in a n6nattainment area. carbon emissions are 
an exception to this rule. These ~missions continue to be valued 
uniformly, since the concern they raise (climate chan~e) is a . 
global risk. 

17 Because the settlement is (of necessity) silent on the .. 
emissions valuation change effeoted by D.92-04-045, our adoption of 
ORA'S proposed implementation of that change does not constitute a 
rejection of the settlement. Rather, we are resolving a late
arising issue outside of the settlement. 
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and Commission staff. The negotiations have been long and 
difficult, but they have led, at least until this year, to interim 
and final S04 contracts that most of the participants have agreed 
to support in most respects. 

This year, the participants reached an agreement in 
principle that Edison did not jOin. They proceeded to draft 
implementing language without Edison, although Edison offered to 
participate. Since Edison did not subscribe to the principles that 
the settling parties were trying to implement, we cannot fault 
these parties for excluding Edison from the drafting process, 
although such exclusion may have contributed to the number 6f 
issues Edison has with the settlement. 

That number is staggering. _Edison appears to differ with 
the settlement on 20 or more issues. IS Many of the FS04 
provisions Edison proposes to change are, in fact, not features of 
the settlement but rather provisions in the existing FS04 power 
purchase agreement previously negotiated and supported by Edison, 
We find that Edison has not shown good cause to modify provisions 
left unchanged by the settlement. We also find in each instance 
that the settlement is as good as or better than alternative 
provisions proposed by Edison and other parties. 
4: • 1 Issues Raised by Bd1son 

This will be the fourth edition of FS04. The first 
edition was a wholesale rewrite of interim S04 and was approved by 
the Commission in 0.88-03-079, 27 CPUC 2d 559. The utilities 
incorporated minor revisions to Fso4 in subsequent editions filed 
on May 12, 1989, and July 16, 1990. Edison joined the settlement 
embodying the first edition of FS04 and duly filed each subsequent 
revision. 

18 In contrast, the number of issues raised by all other parties 
is four (two by GCWG, one each by CBERT and a group of wind QFa). 
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Now, Edison wants to reinstate numerous provisions of 
interim S04. Edison fails to convince that these long-deleted 
provisions are necessary, and we see nothing in our recent 
decisions that even remotely suggests these provisions should be 
reconsidered. 
4.1.1 Air Quality Adder/Subtracter Mechanisa 

Probably the most significant debate between Edison and 
the settling parties concerns the mechanism by which the purchasing 
utility pays air quality adders (or subtracters). These are an 
adjustment to fixed payments to the QF under the Settlement 
Agreement. Edison, in contrast, would adjust variable payments to 
the QF to reflect the latter's air quality impacts. 

Edison argues that it is following the Commission's 
directions, as set forth in 0.91-06-022. The settling parties 
disagree. They also believe that, under Edison's approach, the 
utility dispatcher would make perverse curtailment decisions 
because the dispatcher would see a OF's air quality benefits as an 
extrA cost. 19 Edison responds that this problem could be 

eliminated by having the utility make its dispatch decisions fot 
FS04 QFs based solely on those QFs' respective energy bids, 
disregarding air quality adders/subtracters. 

We prefer the settling parties' solution to this problem. 
It is true that in 0.91-06-022, we envisioned air qualityaddeis/ 
subtracters as a component of variable paymentsl but it is also 
true that in 0.91-06-022, we envisioned only an increase in the 
number of curtailment hours, when in fact under the Settlement 

19 The dispatcher would also see a QF with air quality 
subtracters as providing extra savings, resulting in inverse 
environmental dispatch (i.e., the more polluting resources being 
preferred) • 
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agI'eement QFs 90 beyond a mere increase and agree to be curtallable 
in all hours of the y~ar.20 This is part Of an overall 
satisfactory quid pro quo. 

Moreover, the treatment of adders/subtracters under the 
Settlement Agreement furthers other policies articulated in 
0.91-06-022. Optimal system dispatch, an important goal we have 
acknowledged often, requires that bOth the seller and the pu~chaser 
of energy get accurate price signals regarding the running costs of 
each resource; The settling parties' approach accomplishes this, 
while Edison's approach would give mixed signals to the QF and the 
utility dispatcher. we also wanted to devise A pricing scheme .tn 
0.91-06-022 in which the QF's fixed (cApital) costs generally would 
be covered through fixed payments. Again, the settling parties' 
approach is superior to EdisOn's in this regard. 
4.1.2 Foreign Generating Facilities 

Special provisions pertaining to foreign generating 
facilities are necessary because the Federal Energy Regulatory 
Commission (FERC) does not certify or otherwise regulate foreign 
generAting facilities for compliance with FERC regulations 
governing QFs. In 0.91-06-022 (slip op., p.76), we determined that 
foreign entities should be allowed to bid, provided they (1) compiy 
with all requirements (other than FERC certification) for QF status 
initially, and (2) maintain such compliance throughout the term of 
the contract, as would be required of a U.S.-based OF. According 
to the settling parties, the implementing contrAct language 
(Exhibit K-2) includes provisions, applicable only to foreign 
entities, that Address compliance with QF requirements and provide 
the purchasing utility with legal remedies equivalent to the 
remedies it has regarding domestic QFs. 

20 Even the PG&E/GCWG alternative curtailment option provides the 
utility with about twice as many curtailment hours as it has under 
the prior version of FS04. 
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Edison differs with the settling parties on several 
provisions regarding foreign generating facilities. Edison wishes 
to add to the FS04 contract five conditions that would apply only 
to these facilities. powerex, representing various canadian 
interests, counters that the General Agreement on Trade and Tariffs 
and the Free Trade Agreement between the u.s. and Cartadaprevent 
Edison from insisting on its conditions, becauSe they unreasc)nably 
discriminate against facilities on a national basis. 

Because we conclude that none of EdISon's proposed 
conditions offers utilities a useful or necessary protection, We do 
not reach the question of whether EdisOn's conditions would 'violate 
any trade agreements. We will deal with each of the conditions in 
order. 
4.1.2.1 Indemnity Clause 

section 12.4 of Exhibit K-2 requires foreign generating 
facilities to compensate utilities if FERC or a cOurt finds that 
payments under the agreement are bOth regulated by FERC and 
unlawful. Edison would require compensation if either circumstance 
(regulation by FERC or unlawfulness) exists. 

Section 12, of which S 12.4 forms a part, deals with the 
status of generating facilities under FERC regulations. It 
provides for rights of utilities and OFs with regard to FERC 
licensing. It does not create general remedies, which are found in 
§ 27 of Exhibit K-2. section 12.4 specifically adds to a utility'S 
rights under § 12.1, which provides that a generating facility 
shall warrant that it meets FERC's standards for a OF. 

With this in mind, the purpose of S 12.4 becomes clear. 
It offers a remedy if FERC decides at some later date to regulate 
imports of electric power in a manner that conflicts with our own 
approach, which is to treat the foreign generator as far as 
possible like any domestic OF, provided the generator meets all 
requirements for OF status other than FERC certification. Section 
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12.4 does not offer a general remedy in the event of any chang~ in 
regulation, except with respect to this particular problem. 

Section 12.4 is well-crafted to address any situation 
where FERC Acquires or assumes jurisdiction over a purchase from a 
foreign generator under FS04. If FERC decides to regulate these 
payments to a foreign generator and ratifies them, rather than
finding them iilegal, FERC's decision harms neither the buyer nor 
the seller. Thus, the purchasing utility incurs no harm, and 
should have no entitlement to indemnity, where this circumstance 
(the purchase is regulated by FERC but not unlawful) occurs. only 
where both conditions occur (i.e., payments under the contract are 
found to be both subject to FERC jurisdiction and Unlawful) does 
the purchasing utility need the recourse provided by§ 12.4. 

In sum, we find that the settling parties' use of the 
conjunctive -and- is logical, while Edison's disjunctive ·or- would 
distort § 12.4 and co~plicate the contrAct to no good purpose~ 
4.1.2.2 Consent to Jurisdiction 

Edison's proposal would give state and federal courts in 
Los Angeles nonexclusive jurisdiction over any litigation 
concerning FS04 contracts. This means that either party could 
bring suit where it wanted to, but neither party could challenge 
the jurisdiction of a LoS Angeles court if the other party sued 
there. Edison also proposes language preventing a party from -
challenging venue in a Los Angeles court. 

The settling parties included no express choice-of
jurisdiction clause. However, S 32.1 6f Exhibit K-2 provides that 
the FS04 contract shall be governed by the laws of california, as 
if the agreement had been ~xecuted and were to be performed 
entirely within California. This section gives a California court 
adequate grounds to take jurisdiction. We do not see that Edison's 
proposal adds anything of value. 

Insofar as Edison's proposal would restrict a foreign 
generating facility from challenging venue in a Los Angeles court, 
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• the proposal adds a new protection for utilities. However, the 
protection seems redundant. A seller under FS04 that tries· to 
challenge venue in a LOs Angeles-area court would need to make a 
very strong Showing why venue should be somewhere else. We expect 
that removal would only occur for the best of reasons. Edison's 
proposal would attempt to prevent even the most reasonable 'of forum 
chanq~s. ~e do not believe Edison or any other utilityrequir~s 
this level of protection at a potential litigant's expense, 
especially when Edison does not ask this of domestic QFs. 
4.1.2.3 Agent lor Service of Process 

Edison propOses that the foreign generating facility 
irrevocably appoint an agent who will accept service of process in 
California. The settling parties have no provision for appointing 
an agent for service. 

Under California law, a generating facility does 
-intrastate business· and must therefore appoint an agent for 
service of prOcess. Corporations Code S 191 defines the 
transaction Of intrastate business as -entering into repeated and 
successive transactions of ••• business in this state, other than 
interstate or foreign commerce.· 21 The sale of electricity to a 
California buyer involves a continuous transaction within the 
state, extant every moment the seller supplies electricity and 
repeated every time the buyer pays for it. 

california courts have found that out-of-state businesses 
conduct ·intrastate business· when they merely ship goods into the 
state, even without a contract executed in california. ThOmas V. 
J.e Penney Co., Inc., 186 Cal. App. 2d 223 (1960), Harry Gill Co. 
v. superior Court, 238 cal. App. 2d 666 (1965). Here, the seller 
has more than a passing contact with california--it will have 

21 All codes cited in the text of this section are California 
codes. 
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signed a contract in california for the sale of electricity into 
California, and it will expect a ca~ifornia utility to pay. 

The settlement also precludes an out-of-state entity from 
usir'lq a ·safe harbOr· provision normally available tmder california 
law to avoid the appOintment requirement. under corporati6ns Code 
§ 191, no out-of-state corporation, whether foreign or domestici 
may be considered to be doing intrastate business sOlely beCAuse-it 
solicits or procures orders where such orders require acceptance 
outside of california. The settlement draws the seller out of this 
safe harbor, however, by making acceptAnce take place in 
california; the law allows a court to fInd that it does intrastate 
business based on this fact alone. 

When an out-ai-state corporation does intrastate business 
in California, the provisions of CorporAtions Code SS 2100-2117 
automatically apply to it. The-se provisions tell the out-of-state 
corporation to nAme an agent for service of process. If the agen-t 
can nO longer accept processt the company must consent to service 
on the Secretary of state. The cOrpOrAtion, not the Agent, agrees 
irrevocably to accept process. 

We find that these provisIons adequately protect 
utilities who may need to litigate against foreign generating 
fAcilities. 
4.1.2.4 Enforceability of Jud~nts 

Edison wishes to add to S 32.2 of Exhibit K-2 a provision 
that all final judgments against the generating facility ·shall be 
conclusive and may be enforced in any court or tribunal in any 
other jurisdiction.· Section j2.2 states that parties may void the 
contract if the generating faoility's jurisdiotion fails to enforce 
california judgments. 

Code of Civil Procedure S 1905 says that all judgments 
are conclusive. ·Conclusive· means that the same parties may not 
litigate the issue again, although they may appeal the decision. 
As noted above, S 32.1 of Exhibit K-2 designates California law as 
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governing FS04 contracts, s6 it appears to Us that judgments would 
be ·conclusive- within the meaning of the Code of CiVil Procedure. 
we find that Edison's proposed provision adds nothing but a chance 
tor contusion. 
4.1.2.5 Legal Opinion on EnforceabilIty of Judgments 

The settlement requires a foreign generating facility to 
provide the purchasing utility a~ opinion by independent counsel 
stating that the courts in the facility's domicile will enforce 
california judgments. Edison propOses a change "that would enable 
the utility to veto the foreign generator's choice 6£ legal counsel 
for this purpose. 

This provision gives the utility a vanishingly small 
amount of additional protection. It guards against the pOssibility 
that an attorney might give the wrong answer, through incompetence 
or malice or collusion with the foreign generator, and thereby fool 
the utility into a false sense of security. Edison makes no . 
shOwing on the likelihOOd of harm from this cause, and the issue in 
fact seems highly speculative. 

what does seem clear is that Edison's proposal regarding 
a foreign generator's choice of legal counsel would give the 
purchasing utility a means by which it can increase the seller's 
transactions cost and hold up any agreement to buy eleotrioity from 
across national bOrders. We find this chance too high, and the 
legal protection afforded by the proposal too low, to justify 
including it in the FS04 contract. 
4.1.3 Miscellaneous Edison PrOpOsals 

In addition to the matters discussed above, Edison 
suggests various mOdifications to the settlement and to provisions 
of the FS04 contract that are continued without change under the 
settlement. Edison has not established any basis for rejecting the 
settlement 6r reopening all of FS04 to accommodate its suggestions. 

We made major changes to FS04 in D.91-06-022, but we also 
envisioned building on the existing FS04 structure, not starting 
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allover. To do otherwise would likely delay the implementation of 
those changes and undermine the process of cooperation and 
compromise among the parties that we have tried to encourage. 

MoreOver, Edison's criticisms are often nothing mote than 
aiternative approaches, and in some cases entirely miss the mark. 
For example, Edison criticizes the settiement for failing to 
expressly reqUire a $S/kW bidding fee. 22 But at the time of the 
bid, there can be no contractual obligation because the contract is 
only signed months later, after the winners are announced. The 
biddIng fee is actually a requirement of the auction protocol, 
which we will require to be filed when it and the draft 
solicitation packages have been modified to conform with decisions 
in this proceeding and in our transmission access investigation. 

Edison has made many other suggestions that we will not 
detail here. However, the bulk of the suggestions (e.g., 
curtailment in Period I, limiting the types of acceptable security, 
an alternative approach to liquidated damages) were the subject of 
give-and-take in negotiation by the settling parties. We are not 
persuaded that Edison's alternatives are superior to the terms set 
forth in the FS04 contract by the settling parties. 

Edison also notes some areas where the FS04 contract will 
have to be conformed to reflect developments in 1.90-09-050 (our 
transmission pricing and access proceeding, now consolidated with 
this proceeding for the duration of the auction.) We have now 
addressed transmission access issues in D.92-09-078, and to the 
extent specific implementation issues have not been resolved, they 

22 The settlement does not ignore the bidding fee requirement, 
which is accounted for together with other pre-operational amounts 
paid by winning OFs pursuant to the contract's milestone procedure. 
That procedure tracks OF development for the whole period from 
contract signing through the date of -reliable operation.-
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will be addressed in further workshops conforming the FS04 contract 
and auction protocol to 0.92-09-078. 

One of Edison's.su9gestions warrants further comment. 
Edison suggests a specific dispute resolution process, similar to a 
meet-and-conler requirement, before contracting parties pursue 
other legal remedies. We believe it is premature to put a specific 
dispute resolution process in the FS04 cOntrAct. However, we do 
not rule out adopting such a process if parties are able in the 
final workshops to develop one that is mutually agreeable. 
4.2 Issues Raised by Other Parties 
4.2.1 Valuation Of Eaissions Reductions 

GCWG believes that the implementing contract language for 
FS04 should ·clarify· the Commission's methOd for calculating 
residual air emissions. As outlined in 0.91-06-022, ·residual- air 
emissions from a plant are those occurring after Best Available 
COntrol Technology (BACT) has been applied. 23 we alsO directed 
that ·offsets· Acquired by a OF be netted AgAinst its residual 
emissions to the extent such offsets are acquired (1) to complY 
with requirements of the air quality district with Jurisdiction 
over the OF's power plant, or (2) to avoid a subtracter where its 
emissions exceed those of the IDR. (Id., slip op., p. 30.)24 

GCWG arques that a OF may directly or indirectly cau·se 
other or additional emission reductions, and that these should also 
be netted against its residual emissions. We disagree, and hold 
instead that the quantification of a OF's offsets must conform to 

23 BACT is typically required for a new emission source under 
federal and state air quality law. 

24 ·Offsets· are more properly referred to as ·emission reduction 
credits· but offset is the more widely used term and we will retain 
it in this discussion. 
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the accounting rules 6f the air quality district(s) that would 
enforce the 6ffsets .,25 
4.2.141 parties' Positions 

GCWG argues that any adjustment" (plus or minus) to 
payments to is OF intended to reflect that OF's impact on air 
quality should be calculated based on the -actual- reductions in 
emissions that the OF causes. In other words, GCWG would have us 
ignore any discount that the local air district might apply to 
-actual· "reductions. For example, if the OF shuts down an existing 
boiler whose emissions rate exceeds current standards, GCWG wants 
the OF to be credited with eliminating all emissions from that 
boiler, even though the air district might count only those 
emissions that would have remained after the boiler had been 
retrofitted with appropriate emission controls. 

GcWG asserts that offsets are calculated differently from 
one air district to another, and that this could create an 
inequitable situation for QFs when bidding against resources in 
another air district. GCWG also. argues that air districts apply 
-discounts- to offsets in different ways, and that these decisions 
are -based putely on local priorities and have nothing to do with 
the provision of electrical energy.- (Exhibit K-17, p. 17.) 

Also, GCWG would add hydrogen sulfide to the list o£ air 
pollutants evaluated for resource planning and acquisition 
purpOses. Thus, for example, if a proposed geothermal plant would 
result in a new violation of the hydrogen sulfide standard, and the 
applicant controls an existing geothermal facility as part of its 

2S More than one air quality distriot may be involved because the 
QF may acquire offsets in different air basins, depending on the 
locAtion of the IDR against which the OF bids. For example, a OF 
may have to acquire offsets in the air basin in which its pOwer 
plant is located, and may choose t6 acquire offsets (to avoid a 
subtracter) in a different air basin where the lOR would be 
located. 
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permittingl GCWG would credit the applicant with the -aotual
reduction in hydrogen sulfide emissions associated with the 
controls. 

No other party supports GCWG's pro~Jsalj and most 
actively oppOse it. ORA believes that these issues were litigated 
and resolved in the resource plan phase Of this proceeding and are 
no longer subject to litigation. ORA points out that the 
Commission has adopted a limited use of offsets, and believes that 
the GcWG recommendations are much broader than what the Commission 
has adopted. ORA is cOncerned that adopting the GcWG proposal 
would produce an inequitable situation between utility resources 
and potential OF bidders. 

ORA notes the following statement of policy from 
0.91-06-022 (slip bp., p. 38), which is also quoted in the 
Settlement Agreement! ·we will only consider those offsets 
acquired by a OF (1) to comply with requirements of the air 
manAgement district with jurisdiction over the QF's power plant, ~r 
(2) to avoid a subtracter relative to the lOR.· ORA invites us to 
further explAin these policies (pOssibly including them in the FS04 
contraot itself) as followst 

-i) Offsets must be demonstrably 'r~all 
quantifiable, permanent, and enforceable,' 
as defined by the appropriate Air District. 

offset ratios greater than 1.0 should be 
applied as required by the applicable Air 
District. 

OFs which shutdown existing non-utility 
equipment may be abie to receive emission 
offset credits and thus reduce their offset 
requirements, but not to a greater extent 
than the equipment would have received if 
operating with the best available control 
technology (BACT). 

Until the cost of offsets for pollutants 
other than NOx (oxides of nitrogen) are 
incorporated into the determinAtion of lDRs 
in the utilities' resource plans, only 

- 28 -



I. aJ-'07-004, 1.90-09':'005 
:0'. 

AW/KcYr/JJj/rrin 

those offset requirements associated with 
NOx emissions from QFs should be 
incorporated into the calculation of 
emissions adders andsubtracters~- (DRA, 
concurrent opening brief (June 10, 1992), 
p. 13, emphasis in original.) 

ORA also opposes GcHG's proposal regarding valuation 6f 
hydrogen sulfide emissions. DRA believes any expansion 6f the list 
of criteria pOllutants valued for resource planning and acquisition 
should be put over to the next ER/Update cycle. 

CEERT believes that the methodology proposed by GCWG is 
contrary to federal, state, and local law, and that it 
unnecessarily exposes electric ratepayers to environmental clean-up 
costs associated with other industries. CEERT further argues that 
the Commission's intent in this proceeding, as documented in 0.91-

06-022 and 0.92-04-045, is to calculate residual emissions for 
utility and OF plants in a consistent manner, and that the GcWG 
proposal would expand and alter the Commission's previous 
decisions. 

PG&E and SDG&E agree with ORA And CEERT that the GcWG 
proposal is contrary to Commission decisions. PG&E also argues 
that this proposal could create a windfall for industries that 
manage to keep old, dirty boilers in serVice, rather than retrofit 
the boilers or take them out of service in order to comply with air 
quality regulations. 
4.2.1.2 Discussion 

While we appreciate the fact that -actual- emission 
reductions cAn be greater than the reductions for which a plant is 
given credit, we agree with CEERT and others that the GCWG proposal 
could easily result in ratepayers paying for emissions clean-up of 
cogenerators' steam hosts. We reaffirm our existing emissions 
accounting policies. 

In 0.91-06-022, we stated our policies for coordinating 
competitive generation procurement with agencies responsible for 
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enforcing environmental laws. In general, this Commission 
coordinates with th~-e£forts of air quality agenoies and dOes not 
itself formulate air quality policy or attainment strategies. 
However, utilities regulated by the Commission must determine how 
to meet environmental requirements efficiently, and the Commission 
must conduct its regulatory supervision of utilities s6 as to 
complement other agencies' efforts to carry out their envt'tonrnental 
mandates. ~hus, we have adopted an offset policy designed to 
dovetail with policies of the local air districts in emission 
reduction requirements and accounting. 

Adopting the GcWG proposal would entail creating our own 
accounting system for emission impacts. This is clearly contrary 
to our stated policy of working with the districts, We remind 
parties here of our statement at the time the policy was adoptedl _ 
-The districts are responsible for developing programs to meet our 
air quality g6als, and the districts are best situated to determine 
values for the costs and benefits of those programs.-
(D.91-06-022, slip op., p. 29.) It follows from this policy that 
any bidder in the Update should be credited for an emission 
reduction (whether acquired as part of permitting its plant or to 
avoid a subtracter) only as accounted for by the relevant air 

district. 
~he settling parties' implementing contract language 

provides that the adder (or subtracter) payment to a QF is 
calculated from the OF's residual emissions rates, relative to the 
corresponding rates of the IDR. These rates are stated by the QF 
at the time the OF receives the relevant permit. (see Exhibit X-~, 
S§ 1.2 and 2.1, and Appendix A.) As discussed below, NOx emissi6n 
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rates a~e adjusted to reflect acquisition Of Offsets. This is' 
consistent with D.91-06-022 and is approved. 26 

We also reject GCWG'sproposal to impute a value to 
hydrogen sulfide emissions. GeothemcH ~esources,' unlike other 
electrical generation technologies, have some amOunt of such 
emissions, because hydrogen sulfide is often associated with 
geothermal fluids. However, current technology captures mOst 6f 
this gas, converting it to elemental sulfur, so that geothermal 
resources are not regarded as having significant air pollution 
problems. The Energy Commission has not adopted a value for this 
pollutant; neither has the Bonneville Power Administration or the 
Nevada Public service Commission. we conclude that no useful 
purpose would be served by adopting a value for hydrogen sulfide at 
this time. 

In opposition t6 the Gc~G proposals we have just 
rejected, DRA urges four additional sentences to explain offset 
pOlicy in the FS04 contract. (See Section 4.2.1.1 above.) The 
first three of these sentences are consistent with our views on the 
role of local air districts, but the sentences do not seem to us to 
belong in the contract. 27 The fourth sentence, which would 

26 CEERT brings up one point regarding implementation, viz., a 
cogenerator must apportion its emissions and 6ffsets between steam 
and electricity prOduction. CEERT notes that a cogenerator, as 
part of its.QF certification p~6cess at the Federal Energy '. 
Regulatory COlllllission, must make such an apportionment Of total 
energy consumed. We agree with CEERT that this point do~s not 
require a change to the FS04 contract but can be handled in the 
current workshops reviewing the utilities' draft requests for bids 
and auction protocols. 

27 For example, we do not see what is gained by reciting in the 
FS04 contract that offsets must be demOnstrably real, quantifiable, 
permanent, and enforceable, as defined by the appropriate air 
district. The point of our frequent reference to local air 

(Footnotecontirtues on next page) 
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exclude consideration of any offsets other than NOx offset's from 
the calculatiOn of the air quality adder/subtracter, is a c6rrect 
application of our pOlicies established in 0.91-06-022. We 
therefore approve this limitation on the use Of offsets other than 
those for NOx. 
4.2.2 Additional Gas Price Indexes 

The Settlement Agre~ment specifies a method for 
calculating energy payments. Under the Agreement, period 1 energy 
payments (i.o., energy payments prior to the on-line date of the 
deferrable resource) are based on short-run avoided operating 
costs. Period 2 pAyments are based on the seller's energy bid 
pr1ce. If the OF is gas-fired, the energy payment e(~als the OF's 
heat rate (as specified in its bid) times the utility's full 
average cost of gas, adjusted monthly. The Settlement Agreement 
allows the developer to specify heat rate degradation (l.e., 
decline in efficiency as the facility ages) in its bid, but such 
degrAdation cannot exceed 1,000 Btu/kWh over the life of the . . 
contract, and may not be adjusted more than once every 5 years.

2S 

GCWG takes issue with the PeriOd 2 energy payment scheme 
for gas-firedQFs. GCWG proposes to index each component of gas 
costs that the cogener~tor faces. Alternatively, GCWG proposes 

(Footnote continued from previous page) 
districts is that it is they, not the Commission, who set offset 
standards and determine the validity of offsets. Reciting offset 
criteria in the FS04 contract can obscure enforcement 
responsibility and become inconsistent with air quality law and 
regulations as these develop over time. 

28 If the OF uses a non-fossil fuel generation technology, the 
energy payment w1ll escalate based on a measure of generaiprice 
1ncreases, i.e., the GNP deflator. 
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indexing Period 2- energy payments for three components. the 
commodity costs and inter- and intrastate ~ransp6rtation charges •• 

We reject GCWG's proposals, and order the parties to base 
Period 2 payments for gas-fired OFs on the utility's full average 
cost of gas, as described in the Settlement Agreement. We 
understand GCWG's concern about uncertainty in the gas market and 
th~ greater assurance gas-fired QFs can gain by linking variable 
payments to all or the principle cost components that a gas buyer 
faces in the market. However, in contrast to the PG&E/GCWG 
curtailment option (see Section 3.2 above), GCWG's indexing 
proposal addresses this problem by shifting risk to ratepayers. 

Changes in the gas market are occurring with such 
rapidity that specifying in advance a set 6f fully disaggregated 
indexes is a formidable task. FOr the time beingt we prefer using 
the utility's full average cost of gas, which is also to be the 
basis fOr bid evAluation. 
4.2.3 ~fied Cortsent-to-Assigrt.ent provision 

We reject a proposal by CEERT to modify the consent-to
assignment provision that has long been included in our standard 
offer contracts. 29 CEERT's suggested mOdification would limit a 
utility's recourse against financing parties. A financing party's 
liability under the contract would exist only for the period when 
the financing party controls the generatinq facility. Also, the 
utility's claims against the financing party would he limited to 
the facility. CEERT says it needs this change in the FS04 contract 
because of changes in the liquidated damages provision resulting 
from D.91-06-022. 

29 The existing provision prevents either party to the contraot 
from voluntarily assigning its rights or delegating its duties: 
under the contract unless the other pArty consents. Such consent 
cannot be withheld unreasonably. CEERT's propOsed modification is 
in addition to, and not a replacement for, the existing provision. 
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CEERT supports the liquidated damages provisionl despite 
its claimed harshness to renewable energy sources. But in 
combination with an assignment clause that would make any 
controlling entity liable for the life of the contract, the 
provision will lead banks to refuse to finance renewable projects, 
according to CEERT. 30 Therefore, CEERT saysl we should change the 
assignment clause. 

To accept CEERT's proposed assignment clause, we would 
need to be convinced; first, that the current FS04 contract would 
hurt renewable energy sources' chances to compete fairly, and 
second, that the modification would remedy the harm through an 
appropriate means. CEERT does nOt prevail on either point. 

We are not convinced that the interaction of the 
assignment and the liquidated damages clauses will create a 
competitive harm to renewable energy companies. The recOrd shows 
that the relative magnitude of liquidated damages faced by a wind 
OF and a gas-fired cogenerator depends on the timing of. the defAUl,t 
and the assumptions regarding future costs. In some scenarios I the 
cogenerator wOuld face similar or even higher liquidated damages. 
CEERT's witness testified that a lender is generally sensitive to 
the worst-case scenario for any particular borrower, so we do not 
perceive any systematic bias against renewables in the existing 
assignment provision. 

Perhaps the liquidated damages provision interacts with 
the prospect of continuing liability to create a problem for 
lenders. We are not convinced, however, that their only solution 
is to stop financing any or all qeneration projects. Financial 

30 The existing assignment clause does not expressly state such a 
liability rule. OUr understanding 1s that in praotice, how9ver l 
utilities will consent to assignment only if previous controlling 
entities face liability for any default during the life of the 
contract. 
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institutions can seek indemnity clauses from the parties they sell 
to, effectively limiting their liability after selling the project. 

Moreover, the record indicates that financial 
institutions will look at a contract like Fs04 in light of all of 
its provisions, not just those pertaining to assignment and 
liquidated damages. If the contract as a whole, or some other part 
of the contract, is problematic, we fail to see that the proposed 
mOdification would remOve the difficulty by itself, especially 
since the eXisting assignment prOVision reflects california law and 
the industry standard. 31 

Finally, we believe that adopting CEERT's proposed 
assignment clause wOuld be ill-advised. Changes affecting the 
liquidated damages provision, not the assignment clause, prompted 
CEERT to raise this issue. It proposes to solve its problem by 
altering a provision that all parties to standard offer contr~cts 
haVe lived with for several years. The assignment provision gives 
utilities appropriate protection. Utilities will have more parties 
to seek damages from in the event of a default, and those parties 
who do control the generating facilities will have more incentive 
both to avoid default and to find financially strong parties to 
whom to assign their contracts. He decline to remove these 
safeguards. 
4.2.4 Levelization for As-available OFe 

Zond Corporation and American Wind Energy Association 
(zond/AWEA) propose a modification to certain payment provisions in 
the proposed Settlement Agreement, specifically, the ramped 

31 We note the consent-to-assignment clause, in substantially its 
current form, exists in all of our previous standard offers, 
including Interim Standard Offer 4. 
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shortage cost payments (using it GNP Implicit Price Deflator) toas-.· 
available OFs. They ask th~t we authOrize leveiized shortage cost 
payments to as-available OFs. We reject this proposal. 
4.2.4.1 Background: positions of the Parties 

As we noted in D.91-06-022, -capital-intensive OFs prefer 
that contracts permit some degree of ttront-loading,' meaning that 
the value of payments under the contract declines over time. The 
concern ••• is with financing. OFS face higher debt service in the 
early years of their operations and would like a corresponding 
revenue stream.- (Id" slip op., pp. 45-46.) 

In the past, we have allowed some front loading of OF 
payments. The most common form is leveiization Of shortage costs. 
A levelized payment is constant in nomina! dollars and thus is 
declining in -real- dollars. Both Standard Offer 2 and Interim 
Standard Offer 4 allow OFs seiling firm capacity to get levelized 
shortage cost payments. These standard offer cOntracts also have 
security provisions tor return 6£ overpayments if the OF ceases 
operation before the end of the contract. 

zond/AWEA urge the Commission, for FS04, to adopt two 
different as-available capacity payment options. One option would 
allow as-available QPs to receive levelized shortage cost paYments 
(like firm OPs), the other option would retain ramped payments but 
would use a 5\ escalation rAte (insteAd of the GNP Implicit Price 
Deflator) • 

Regarding the levelized payment option, zond/AWEA contend 
that limiting levelization to firm OFs would make As-Available OF 
projects harder to finance and would be inconsistent with 
0.91-06-022, especially conclusion of Law 21 (-Levelization will be 

available to all OPs, irrespective of their technology •••• ·). 
zond/AWEA acknowledge that under all prior standard 

offers, as-available OFs were not eligible to receive levelized 
shortage cost payments. However, Zond/AWEA claim that as-available 
OFs previously were distinguished from firm OFs; unlike the latter, 
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as-available OFs had no performance or security requi:rements·to 
ensure d.elivery of some predetermined level of capacity. The Fso4 
Settlement Agreement 1s different because, according to Z6nd/AWEA, 
it requires the as-available OF to meet many of the project 
viability, security, and performance obligations applicable to "firm 
QFs. 

Regarding the 5% ramped payment option, zond/AWEA argue 
that the utility lOR cost-effectiveness evaluations Were done using 
an assumed 5% escalation rata; therefore, if as-available OFs are 
not provided the same escalation stream, the contract will not be 
lOR-based for the as-available QFs. 

No other party supports zond/AWEA's propOsal, and SDG&E 
strongly opposes it. SDG&E insists that as-available QFs do not 
have performance requirements or guarantees comparable to fi~ QFs 
under the proposed settlement Agreement. In SDG&E's view, the 
settlement provides substantial and unprecedented opportunities fOr 
as-available OFs. 

For example, under previous standard offers, as-available 
QFs had n2 opportunity to receive a fixed payment. The settlement, 
however, would allow such QF!!; to recoVer fixed costs through a 
payment corresponding to the lOR's energy-related capital cost, 
which is paid on a fixed, dollars per kilowatt basis. The OF 
itself designates the -as-available capacity factor- on which this 
paYment is based. This self-desi9nation enables the as-available 
OF to tailor its bid to its expectations of the actual operating 
capability of its plant. 
4.2.4.2 Discussion 

The propOsed settlement Agreement treats as-available QFs 
fairly and appropriately. We adopt neither of the payment options 
proposed by Zond/AWEA. 

We aqree with the arguments of those parties who maintain 
that this settlement improves the ability of as-available OFs to 
compete and to operate under FS04. We also believe that the 
limitation on eligibility for levelized payments does not 
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discriminate against qny technology. Some generation technologies 
ar¢ better adapted than others to providing firm capacity. such 
capacity has greater value to the purchaser, hOwever, and the 
eligibility requirement is an appropriate incentive to suppliers to 
find ways to provide such capacity. 32 . 

We also reject zond/AWEA'S proposal to mOdify the ramping 
of shortage cost pAyments for as-Availabie OPs. The ramping 
methodology, which is retained from the existing FS04, protects all 
parties to the pOwer purchase transaction from errors in 
forecasting the escalation rate. 

Signers of the proposed Settlement Agreement include bOth 
firm and as-available OFs representing a variety of technologies. 
U.S. Windpower was one of the parties sponsoring a witness in 
support of the Settlement. Although many OFs would no doubt prefer 
other or additional provisions, the broad-based OF support for the 
Settlement suggests that it reasonably meets the interests and 
needs of the OF community, including as-available OFB. 

We have now treated all issues ariSing under the 
Settlement Agreement. We turn in the following sections to FS04 

issues not resolved by the settling parties. 
5. Bidding by SOl OFs 

In D.91-06-022, we held that a OF operating under an 
existing Sol contrAct would be eligible to bid in the FS04 auotion 
on the condition that such a OF commit to provide -new· capacity, 
for example, by expanding its existing as-available capacity or by 

32 We note that solar developers are able to provide firm 
capacity tbro~gh supplemental natural gas firing. Other kinds of 
intermittent energy sources may meet firm commitments through use 
of storage (e.g., hydro). . 
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converting Buch capacity to firm capacity. 33 Chevron, which has 
several existing SOl contracts, differs with the utilities over how 
to implement this holding. 

The primary issue is, what constitutes -new- capacity? 
D.91-06-022 dealt with the easy cases where the SOl OF physically 
expanded its as-available capacity or converted all of its capacity 
to firm (thereby accepting onerous performance requirements, 
including availability durinq the purchasing utility's periods of 
peak demand). All parties agree that the OF in these cases would 
provide -new· capacity. The tough case, but one that Chevron 
appears to anticipate, is where the SOl OF does not physically 
modify its plant and offers to convert to firm operation only a 
portion of its existing capacity. Is there some minimum conversion 
in order to satisfy the -new capacity· criterion? 

Chevron, supported by DRA, argues that any commitment of 
one megawatt (MW) or more to firm operation should satisfy the -new 
capacity- criterion. Chevron reasons that any such conversion 
would increase the purchasing utility'S rights (compared to what it 
had under SOl)i and that ratepayers will benefit because a liberal 
eligibility rule for SOl bidders would likely stimulate competition 
and result in lower prices in the FS04 auction. 

The utilities disagree. They note 501 OFs already have a 
strong incentive to deliver as much energy as possibl~ during 

33 Standard Offer 1 is a contract for as-available (sometimes 
called -as-delivered-l energy and capacity. All but the smallest 
OFsare eligible to s gn SOl contracts. Few restrictions or 
performance requirements apply to SOl QFs, and there is no minimum 
term--the OF can terminate its SOl upon notice to the purchasing 
utility. The quid pro quo for this flexibility is that SOl OFs 
must accept highly variable payments that fluctuate with the 
purchasing utility'S short-run marginal costs. When utility 
reserves are ample, as they have been for some time, these marginal 
costs can be very low. 
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~ periods of peak demand. 34 They argue that -new capacity· would be 
provided only where the 501 OF commits to(irm operation mOre 
neqawatts than it already provides on an as-available basis during 
peak periods. SDG&E would calculate the peak capacity already 
provided (the 501 QF'S -dependable- capacity) by analyzing data 
from the QF's most recent three years of operation. PG&E wouid 
perform this calculation by applying the appropriate conversion 
factor developed for different technologies by the CEC in its 
Electricity Report analyses of as-available suppliers. Edison has 
indicated that either SDG&E's or PG&E's approach is acceptable •. 

• 

Chevron and the utilities also differ regarding the 
appropriate treatment of that portion of the 501 OF's nameplate 
capacity that is not bid into the FS04 auction. Chevron believes 
that the purchasing utility should pay for deliveries from this 
residual capacity under 501 terms and conditions. The utilities 
argue that (1) the successful 501 OF bidder must terminate its 501 
contract before executing the FS04 contract, and (2) the purchasing 
utility should have nO obligation to pay for deliveries from any 
FS04 OF in excess of its contract capacity. 

We accept Chevron's approach, with some modification. 
The utilities' calculation of -new capacity-, coupled with their 
position regarding as-available deliveries in excess 6f firm 
commitment, leads to clearly unreasonable results. 
5.1 ReSource Accounting Under Utility proposals 

suppose a cogenerator, with a 100 MW nameplate capacity 
and 501 contract in that amount, successfully bids 40 KW firm 
capacity into the FS04 auction of the utility which is the 
purchaser under the coqenerator's existing As-available 

34 The incentive is created by time differentiatio~ of energy and 
capacity payments under 501. Energy payments are highest durIng 
peak demand, and virtually all the value of as-available capacity 
is allocated to peak periods • 
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c6ntract. 35 Under the uti.lities' proposals, the new FS04 contract -
(40.HW firm) would whoilysuper~ede the existing SOl contract:(106 
MW as-available) •... But obviously, the physical reality--an. 
operational power plant with 100 HW nameplate capacity--has not 
changed. ~hat happens to the -residual- 60 kW as-available 
capacity (100 KW nameplate minus the 40 HW firm FS04 contract)? 

The utilities would treat the residual 60 KW as if it 
disappeared. pG&E, for example, would use the CEC's nameplate-to
effective capacity conversion factor, which for an as-available 
cogenerator is 30\,36 to calculate the cogenerator's net -new 
capacity· to the utility as followsi 

Firm Capacity (or Effective capacity) - (SOl 
Nameplate Capacity x Capacity Conversion Factor) = 
New CapAcity 

In our hypothetical, PG&E would say the cogenerator's system 
contribution (new capacity) is 10 MH. 37 This new capacity would 
count toward the HW limit in ·the purchasing utility's FS04 Auri~ion, 
and would also be the HW to which the air quality adder/subtractor 
would apply. No resource value is assigned to the residual 
cApacity. 

We fall to see any justification for this treatment of 

35 For purposes 6f.this hypothetical, Assume (1) the cogenerator 
is making nO physical changes to. its power plant, and (2) no 
portion of the plant's electrical production gOes to the 
cogenerator's own uses (-self-generators·). 

36 The CEC has developed different capaoity conversion factors 
that it applies to the various as-available technologies in the 
different utility service areas when it assesses resource supply 
and future need. (These same factors are also used in the FS04 . 
contract.) As we noted earlier, SDG&E would perform a functionally 
similar calculation, using recorded performance data from the SOl 
OF'S most recent three years of operation. 

37 40 MW (FS04 firm] - (100 HW x 30\) = 10 MW. 
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the residual 60 MH. The change of contract does not alter the fact 
that the plan~'s instantaneous capacity is 100 Mw. 38 

Compounding the utilities' serious resource accountinq 
error is their insistence that they have nO obligation to receive 
or to pay for deliveries from residual generating capacity. At a 
time when economic and environmental concerns dictate efficient 
utilization of our generation and transmission assets, the 
utilities' proposals wOuld exaggerate resource need and lead to 
underutilization of existing power plants.-

The utilities' proposals would also erect a significant 
barrier to SOl OFs' participation in the Fs04 auctiOn, since 
winning that contract would llmit--perhaps eliminate--such OFs' 
ability to market their residual capacity.39 The barrier would at 
least drive up the 501 OF's bid, and may keep many SOl OFa Out of 
th~ auction altogether. 

Such a barrier would not be in ratepayers' interest~ 
These OFs are low-risk. In contrast to new projects, they ar~ 
already sited, permitted,40 constructed, interconnected, and . 
operAtional. For these reasons, and also for many of the same 
reasons that utility repowers are outstandingly cost-effective 
IORs, these QFs may be able to substantially increase their energy 

38 conceivably, the new obl~9ation to provide firm capacity might 
mean that the residual capacity might operate at somewhat less than 
the conversion factor generally assumed for that technology, but 
still there is no basis for changing the conversion factOr to zeto, 
which is the effect of the utilities' treatment of residual ' 
capacity. 

39 The record suggests that residual capacity is apt to 
constitute the bulk of the SOl OF's nameplate capacity, so the 
market risk to the OF may be significant. 

40 Additional permittinq of various kinds may be necessary, 
however, if the 501 QF expands its plant or alters its operations. 
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deliveries for modest additional investment. We therefore expect 
SOl QFs to be highly competitive bidders. 

We are in an on-going effort to expand participation in 
the FS04 auction. Our goals are to lower-total costs, preserve 
reliability, and lessen environmental impacts 6f electric servIce. 
BOth utilities and QFs have announced their SuppOrt of this effort 
and these 90als. The inappropriate and unrealistic contract terms 
the utilities would apply to 501 OFs, one of the most attractive -
classeS of potential bidders, would undermine this effort and must 
be rejected. 
5.2 Resource Accounting Onder Chevron' B propOsals 

Chevron believes that the winning SOl bidder in our 
hypothetical would hold two contracts, FS04 for its 40 KW firm 
capacity bid and 501 for its 60 HW as-available residual capacity. 
The latter capacity would alsO count for purposes of determining . 
this OF's system contribution. Specifically, this OF would 
contribute 28 HW of -new- capacity.41 This amount would count 
toward the auction MW limit and would be the amount to which the 
air quality adder/subtracter would apply. 
5.3 Adopted RegL.en for SOl Bidding 

We adopt a simpler approach to resource accounting than 
Chevron or the utilities propose, although support lor the approach 
we are adopting is evident in some of the comments on the ALJs' 
proposed Decision. The ·new capacity· provided by the winning 501 
bidder is equal to the capacity it firms up (in our hypothetical, 
40 MW). This new capacity is used for all FS04 purposes. the size 
of the contrAct the winning bidder receives, the amount counted 

41 40 MW (FS04 firm) + (60 HW nonfirm x 30\) - 30 HW (effective 
capacity under former SOl) = 28 MW. 
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toward the auction MW limit, and the amoUnt to which the air 
quality adder/subtracter would apply.42 

". "i ". 

~he simplicity of this approach is strong 8uppartfor it, 
especially considering the parties continue to differ on how or 
whether to impiement the ALJs' recommended treatment 6f -s9lf
generation- in calculating new capacity. But we also think the 
approach is practical and accurate. 

For example, SDG&E notes that many successful SOl bidders 
will be sellinq under FS04 contracts to remote utilities (e.g., a 
QF in PG&E's or Edison's service area that wins in SDG&E's 
auction). virtually all 501 power is currently sOld to the 
interconnecting utility, not a remote utility. For the latter, all 
of the Sal bidder's capacity truly is -new.- He agree with SDG&E 
that most FS04 capacity acquired in this auction from Sal bidders 
is likely to be wheeled to remote utilities. 

Another important point is that 501 QFS can terminate 
their 501 contracts almost at will (they need only give minimum 
notice to the purchasing utility). Currently, there is a 
reasonable expectation that these OFs will continue, since they 
have few other buyers for their power beyond the interconnecting 
utility. But with the advent of transmission service, 501 OFs can 
look to other markets. Thus, there is a sound basis for according 
full resource value to capacity such a OF firms up through F504, 
even where the purchasing utility is the sAme utility under FS04 
and SOl. 

42 If the winning 501 bidder will provide as-available energy and 
cApacity under the FS04 contract, then the amount counted toward 
the auction MW limit and to which the adder/subtracter would apply 
would be the effective capacity (i.e., contract capacity times the 
capacity conversion factor appropriate to the utility in whose 
service area the OF is actually located) • 
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We differ from the Proposed Deoision in our treatn\ent~o£ 
residual capacity. The most practical solution is that the utility 
presently interconnecting with the 501 bidder will continue to have 
the obligation to purchase the output from the bidder's residual 
capacity under 501. This is reasonable since the interconnecting 
utility is already buying the bidder's total output under 501. 43 

HbWeVer~ we agree with the ALJs that residual capacity 
should be better knit into the resource mix of the utility 
purchasing that capacity. We do not impose the economic 
curtailment scheme (which was worked out for FS04) on output from 
residual capacity. Instead, we require that the OF either (1) not 
increase output from such capacity for the duration 6£ any period 
of economic curtailment invoked by the purchasing utility, or (2) 
accept the purchasing utility's alternate energy cost fOr any such 
increased output. 

He also believe Chevron is too lax regarding the minimum 
amount of new capaoity that a bidder should be required to offer. 
Under our hypothetical, the 501 bidder could satisfy Chevron's' 
eligibility requirement by fi~ing one MW out of its 100 KW 
nameplate capacity. A QF that contributes a trivial amount of new 
capacity does little to heighten competition. ~e require; instead, 
that the 501 QF bidding firm capacity into the auction meet an 
eligibility threshold. The threshold is firm capacity equal to 
half of the 501 OF'S effective capacity, as measured by the 
appropriate nameplate-to-effective capacity conversion factor. 
Thus, again using our hypothetical, the 100 MW cogeneratot would 

43 The FS04 utility, if different from the interconneoting 
utility, may purchase the residual energy and capaoity,.provided 
that the 501 bidder and the interconnecting utility agree to the 
purchase. We expect, however, that the expense of arranging and 
paying for the requisite wheeling would generally render such a 
purchase uneconomic. 
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have to bid at least 15 MW firm capacity. In no eventtnay a OF, 
whether bidding firm or as-available capa"C?lty I offer leS8 than one 
MW of effective capacity, and any such tendered bid shall be 
disqualified. 
5.4 Other SOl Bidding issues 

There are other problems that are more or less peculiar 
to the SOl bidd~rts situation. The solutions, for th~ most part, 
follow logically from our determinations in the preceding section. 

The SOl bidder should make the transition to FS04 at the 
start of Period 2 (the projected 6n-line date of the lDR). The 
bidder retains its 501 contract for all of its capacity during 
Period I, and it retains that contract for residual capacity (with 
a minor pricinq change discussed in section 5.3 aboVe) in Period 2. 
This ability to operate under 501 during Period 1 is limited to" the 
bidder already on-line under SOl contract when it submits its FS04 
bid. 

The milestone procedure for trAcking QF develOpment is 
formulated primarily to deal with new projects, not operational 
plants like SOl QFS. 44 Chevron and the utilities disagree ort the 
procedure's applicability, Chevron arguing that many '0£ the 

44 SOl QFs are by nO means the only already on-line OFS that we 
Anticipate bidding in the FS04 auction. For example, gas-fired 
cogenerators, like gas-fired utility plants, may be able to repower 
cost-effectively, enabling these cogenerators to improve-their 
efficiency and increase their capacIty. Even though the original 
capacity of such cogenerators may be firmly committed under 
eXisting contracts, they sh6uld be able to bid the incremental 
capacity. -For reasons we discuss later, a sale under multiple 
contracts may require some nonstandard modifications, but we 
strongly encourage the utilities to respOnd quickly and 
affirmatively to requests for such modifications. Firm capaoity 
OFs that can expand their capacity are likely to be strong bidders, 
and unnecessary barriers to their participation in this auction 
should be removed. (Cf. section 5.1, text accompanying f06tnote 39 
above. ) 
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milesones are onerous and inappropriate in relation to SOl OF'S! the 
utilities arguing that SOl OFs may in fact change their plants or 
operations for FS04 and that such changes should be tracked under 
the milestones. Both arguments have merit. Certain milestones 
should apply evert to operational OFs in certain circumstances, but 
there should be a clear and simple mechanism for an operational OF 
to get a release from any milestone that is inapplicable. Chevron, 
the respondent utilities, and other interested parties should 
develop such a mechanism and present it for Our consideration when 
we take a final iook at the milestone procedure in connection with 
the transmissiOn access program for the coming auction. 
6. Iilcreasing Flexibility for Sellers and Purchasers 

We now discuss certain key tefirtemtmts to FS04. These 
refinements are essential if we are to progress from the present 
high degree of regulatory invOlvement to an independently 
functioning, fully competitive market for electricity. 

when we began creating the portfolio of standard offers, 
the investor-owned electric utilities largely supplied their own 
generation needs. utilities also dominated the whOlesale market 
and showed little enthusiasm for opening that market to nonutility 
competitors. 

Against this background, it is understandable that the 
first legislative and regulatory initiatives to open that market 
usually obliged the utilities, in almost unqualified terms, to 
interconnect and purchase OFs' generation. The chief objective at 
that time was to assure the OF, not of a marketplace, but ot a 
single buyer (the interconnecting utility). This buyer was not 
allowed to reject OF power except in extreme circumstances, and the 
possibility that a OF might want or need to sell power under 
multiple contracts to a sinqle utility, or obtain transmission 
access to multiple purchasers, seemed too remote to justify 
immediate attention. 
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By the time we issued 0.92-04-045, the situation had 
changed. Much QF capacity had come on-line under our standard· 
offers, but more importantly; our development of F504 showed that 
QFs could and should be knit into utility Operations and resOurce 
plans in much the same ways as traditional, utility-owned 
resources. 

For example, FS04 brings transmission considerations into 
OF procurement, enabling sales from remote and off-system OFS under 
competitive circumstances. FS04 also gives the purchasing utility 
curtailment rights that it may exercise even under rOutine 
operating conditions. Recent developments also indicate QFs will 
shortly have substantially increased access to bulk power markets, 
either through individual agreements, regional transmission 
arrangements, or FERC order. 

We therefore ordered the FS04 contract modification 
hearings to include consideration of whether and how the FS04 OF 
might make additional sales beyond its FS04 commitments, and also 
whether and how the purchasing utility might terminate or reduce 
its FS04 obligation before the end of the contract term. 45 The 
two issues are closely related and must be dealt with affirmatively 
if both the purchaser and seller under FS04 are to be able to 
respond fully and appropriately to market conditions at the 
beginning of the contract and over time. 

Underlying the arguments over the various proposals 
summarized in Sections 7 and 8 below is a simple propositions in a 
fully competitive market, purchasers have many ways to buy and are 
also free not to buy, while sellers are not limited to anyone 
buyer or anyone form of sale. The flexibility purchasers and 
sellers seek is complementary, and this Commission must find ways 
to satisfy both parties to the transaction. 

45 See 0.92-04-045, slip op., p. 96. 

- 48 -



7. Additional sales by FS04 QyS 

An ALJ ruling, subsequently affirmed by the Commission in 
D.92-04-045, invited testimony 6n what flexibility the FS04 OF 
should have regarding multiple sales from the sAme project. He 
asked the parties to address three issues. (1) should utilitIes be 
required to purchase power from QFs in excess of their firm 
commitments; (2) should OFa be permitted to sell pOwer to mUltiple 
entities; and (3) should QFs be permitted to submit bids to defer 
more than one lDR of the same utility? 

Every party agrees that the utilities should be allowed 
to purchase ·surplus power,· i.e., as-available energy and capacity 
above a OF's firm commitment. 46 However, the parties disagree on 
whether utilities are obligated to purchase the surplus pOwer, and 
on the price at which the power should be purchased. 

The parties also agree that sales to multiple entities 
should be allowed. However, the parties disagree on the timing and 
implementation of this proposal. 

Concerning bids to defer multiple IORs, there is less 
agreement. SDG&E, PG&E, and ORA support the concept, but believe 
implementation would require complex modifications to the contract 
and therefore should not be considered for the current auction. 
IEP/GRA and GCWG suggest that lDR aggregation could take place in 
the current auction subject to certain restrictions. Edison 
disagrees with the concept. 

46 A OF may have surplus power for various reasons. For example, 
a generator's rated capacity is based on certain assumptions, 
including ambient temperature, etc. In favorable weather, a 
generator may exceed its rated capacity. Moreover, a firm QFmay 
design its plant to slightly exceed the contract capacity as an 
assurance of reliability, to better accommodate the steam host, or 
for other reasons. 
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7.1 PG5E 

PG&E supports allowing the utilities to negotiate the 
purchase of surplus power, but belieVes OFs should not be 
automatically entitled to additional energy and capacity payments 
for surplus power. PG&E suggests a QF with extra capacity due to 
expansion should either bid the expansion in a subsequent auction 
or approach the utility to negotiate an amendment to its FS04 
contract. 

PG&E thinks the appropriate price for Surplus power is 
the market price, or what the utility would pay for its next best 
alternative. PG&E is opposed to setting SOl prices as the price 
floor. This would thwart the Commission's objective to broadening 
competition in short- and long-run marketS, according to PG&E 
witness Schleimer, who asserts that ratepayers would risk 
overpayment to the OF for its as-available energy when 501 is above 
the market price, and would not receive any commensurate benefits 
when sol is below the market price. 

PG&E disagrees with the OFs' assertion that utilities 
will not negotiate market prices in good faith. It is PG&E's 
opinion that such negotiations will be quite straightforward and 
inVOlve minor amendments to FS04, but that neither state nor 
federal policies require utilities to purchase surplus power at 501 
prices. PG&E a1s6 believes that payment of sol prices for excess 
capacity under FS04 would undermine the price signal objectives of 
the curtailment provisions of FS04. 

PG&E believes this auction should be limited to sales by 
a OF to a single utility. According to PG&E, the Commission must 
resolve several issues, including implementing contrAct language, 
operating agreements, and some basic transmission agreements, prior 
to allowing QFs to bid to multiple entities. 

If the Commission allows sales to more than one utility, 
PG&E suggests the following FS04 changes. First, PG&E believes 
that it is exclusively entitled to the energy and capacity which is 
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produced by the facility under the FS04 contract. Second, a QF 

should not be allowed to sign contractual commitments which ·over 
book- the facility's capacity. Third, PG&E should, in no 
circwmstance, be obligAted to accept or pay for any energy and 
capacity which is allocated to other uses by the OF under F504. 
Fourth, PG&B should not be obligated to purchase any deliveries at 
the QF's full energy bid price, including the 30% minimum in the 
proposed FS04 contract. 

Finally, PG&E Agrees with the concept of allowing QFS to 
submit bids to defer multiple 1DRs, but feels that there is 
insufficient time to give this matter the attention it requires fOr 
this auction. PG&E suggests that IDR aggregation rules be 
carefully considered for use in future auctions. 
7.2 SOO&B 

SDG&E says a negotiated price would better reflect the 
relevant market price than the SOl price. 5DG&E believes that if 
QFs are to be encouraged to bid their true energy cOst l consistent 
with the assumptions underlying the second price auction, then 
payment based on the OFs true energy cost, not SOl pricestis 
appropriate for any pOwer purchases abOve a OF's firm commitment. 

If the Commission requires utilities to purchase excess 
capacity, SDG'E believes that the following contract terms are 
appropriatet (1) no capacity payments would be made for deliveries 
over firm (since the fixed costs will be included in the firm bid 
price), (2) the utility would purchase energy above firm deliveries 
at the lower of the energy bid price or SDG&Ets decremental costs, 
(3) energy deliveries above firm would be physically curtailableJ 
and (4) deliveries above firm would nOt be used in determining 
whether a OF qualifies for any capacity bonus payments. 

SDG'E supports permitting OFs to engage in sales to 
mUltiple entities, but pOints out that such transactions are 
complex and cannot be devised on a standardized basis. SDG&E and 
Edison also point out that, if the Commission includes a 
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requirement that utilities lDay not unreasonably withhold consent to 
such sales, the commission must give further gu~dance on what 
constitutes reasOnable utility conduct in this situation. 

SDG&E also suppOrts permitting QFs to bid against 
multiple IORs of the same utility. SDG&E woulq accomplish this by 
retaining the adopted timing of the lOR but requiring the QF to 
either phase its bid or accept period 1 payments for the periOd 
from the time of initial plant operation until each deferred lOR 
was scheduled to come on-line. 
7.3 EdisOn 

Edison thinks the OF should be allowed to sell surplus 
power at market prices, since the utilities can purchase power from 
other producers at market prices. A utility should not be 
obligated to purchase surplus pOwer, however. 

AlSO, Edison proposes that the purchasing utility under 
the FS04 contract should have the right of first refusal for all 
surplus pOwer that the QF wishes to sellon the wholesale ~arket~ 
Edison believes a right of first refUsal protects the utility's 
contractual right to the QF's entire firm obligation. 

Edison notes that new transmission arrangements may be 

necessary to accommodate sales of surplus power. Edison would make 
transmission access available on the same conditions as it would to 
a non-FS04 generator offering energy and capacity equal to the 

surplus power. 
Edison would agree to a OF selling capacity and energy 

from a single generating facility to mOre than one utility under 
the following conditionsl (1) Edison's rights and interests as a 
purchaser from the OF are adequately protected, (2) Edison is not 
exposed to greater risk of liability to other parties) (3) the OF 
is not able to shift deliveries of capacity and energy between the 
utilities purchasing its output to maximize its own profits, to the 
detriment of ratepayers, (4) such an arrangement is operationally 
and administratively feasible, and (5) any contract entered into by 
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Edison involving sales by a OF to more than one utility purchasEir 
is made expressly contingent upon prior approyal by the commission. 

Edison believes a OF that holds two or more firm F504 
contracts with diffetent \\tilities should negotiate and execute, 
with all the purchasing utilities; a single addendum to the 
contracts. A OF with an existing FS04 cOntract would have to qet 
the consent of the purchasing utility before entering into an 
additional contract, but the original utility may not withhold its 
consent unreasonably. 

Edison believes that aggregation of IDRs of dissimilar 
technologies is inappropriate. Also, Edison believes that an 
aggregate lOR bid cannOt be properly evaluated where the IORs span 
several years. The vAlue of the OFts pOwer were it to come on line 
too early or too iate would be difficult to reflect in the bid~nd 
in payments to the OF. Edison supports the aggregation of IORs 
only if they have similar technOlogies, th~ same emission rates, 
and scheduled on-line dates in the same year Or in consecutive 
years. 
7.4 DRA 

ORA believes that sales of surplus power should be 
permitted and that they should be at SOl prices. This policy would 
increase competition and lower rates by allowing existing OYs to 
bid more effectively, and by giving pOtential QFs an increased 
financial incentive to construct their plants to efficient size. 

ORA disagrees with the utilities' arguments that 501 
pricing will result in a windfall for OPe. ORA believes that 
utilities should be indifferent to paying soi rates for surplus 
power since Sal prices represent the short-run avoided costs of the 
utility. In contrast, the increased uncertainty associated with 
market prices will lead to a higher bid price for lon9-te~ 
capacity and energy, ultimately resulting in higher prices for 
long-term resources. 
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ORA would allow sales to multipie entities if timely· 
changes to contract language and b~d protocol can be accomplished. 
Otherwise, the upcoming bid cycle should limit QFs to sales to one 
utility from each plant. Also, QFs should be allowed to submit one 
bid per lOR. QFS bidding for multiple IDRs of the same utility· 
would have to pay bid fees for each contract. Finally, aggregation 
of lORa should be allowed if their benchmark prices are less than 
1 cent per kwh apart, they have similar operating characteristics, 
and they have on-line dates within twO years of each other. 
7.S lEP/GRA 

IEP/GRA recommend that OFs be entitled to SOl payments 
for surplus power. IEP/GRA also support DRA's recommendations that 
the Commission permit QFs to sell power to multiple entities and to 
aggregate IDRs for bid purposes. 

IEP/GRA argue the Commission has acknowledged the 
appropriateness of short-run avoided cost priCing for deliveries in 
excess of those associated with Fs04 obligations. They quote 
0.91-06-022, slip opinion, page 56, where we said, -The OF •• ~should 
be paid according to its energy bid (for hours when the lOR was 
planned to run) or the purchasing utility'S short-run avoided 
operating costs (for hours when the IDR was planned not to run),-

lEP/GRA also argue that, since the sellers are OFs, 
federal law requires the utilities to purchase any available energy 
and capacity at short-run avoided cost. If the Commission intends 
to redefine short-run avoided cost, that exercise should be 
undertaken in the methodology phasa of this proceeding. 

If the Commission approves their propOsal, IEP/GRA 
suggest the following four conditions to ensure that sales of 
surplus pOwer are consistent with the economic curtailment 
prOVisions in FS04. 

First, during non-curtailment hours all deliveries up to 
the firm capacity will be purchased under the firm capacity 
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contract, with deliveries in excess of firm capacity purchased' 
under the separat~-as-available contract. 

Second, during a curtailment hour, as-available 
deliveries should be limited to the level-of such deliveries being 
made at the time of curtailment notification. This prevents the 
perverse effect of increased as-available deliveries during 
curtailment periods. . 

Third, during a curtailment hour, a OF which does not 
reduce daliveries should be paid its bid energy price up to 30\ of 
firm capacity (per the settlement), the curtailment price fOr the 
balance of deliveries up to firm capacity, and (subject to the 
limitation of condition 2, above) short-run avoided cost under a 
separate as-available contract for any deliveries above firm 
capacity. 

Fourth, during a curtailment hour, a OF which does reduce 
deliveries should be paid its bid energy price up to 30\ of firm 
capacity (or to the level of operation it advised the utility it 
would maintain, whichever is less), the curtailment price for 
deliveries above 30\ and up to the level of operation it advised 
the utility it would maintain, and short-run avoided cost under the 
separate as-available contract for any additional deliveries. 
7 .6 Powerex 

Powerex believes that california ratepayers will best be 
served if a OF selling power to a utility under FS04 retains its 
ability to sell power from the same facility to another entity or 
entities, including another utility. Specifically, the OF should 
remain free to sell pOwer to another entity when its deliveries are 
curtailed, and to make parallel sales of fira or as-available power 
when its capacity exceeds the capacity sought or contracted for by 
a utility purchasing under FS04. 

There are at least two advantages to allowing a project 
to sell power to any purchaser when it is economically curtailed. 
First, a seller may increase its revenues without any corresponding 
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increase in cost to the ratepayer. Second, allowlng sales to other 
enti~ies during curtailment enables the seller to track seasonal' 
diversity in the load patterns of purchasing utilities. For 
example, local utilities in British Columbia are winter-peaking, 
whereas California utilities are summer-peaking. This seasonal 
diversity means that power from a facility located in Britis'h 
columbia may be mOst valuable to a utility-there when a california 
utility would want to curtail the pOwer. 

Developers of independent projects are concerned that 
they may be unduly constrained by FS04 if it is read to require 
them to sell all o£ their output to the same purchaser. Retaining 
the ability to sell to other entities during curtailment gives 
projects a broader base of pOtential revenue. This, in turn, could 
also enhance their ability to obtain financing on favorable terms, 
allowing them to submit lower bids. 

Similarly, project developers in British Columbia wish to 
confirm their ability to make paraliel sales of firm power to a 
utility under FS04 and to other purchasers. Absent the ability to 
make parallel salesl a project may have to sacrifice a cOst
effective design in order to mirror the lOR, resulting in a higher 
bid price. 

Two types of multiple sales can be made within the 
framework of the standard offer mechanism! sales of power during 
curtailment to an entity other than the utility implementing the 
curtailment; and parallel sales of OF output to two or more 
utilities. The current FS04 permits both types of sales, according 
to powerext No one opposes the concept of sales to multiple 
entities, and powerex believes that FS04 both allows multiple sales 
and provides adequate proteotion to the purchasing utility or 
utilities. 
7.7 Other Parties 

GCWG 1 csc, and Chevron all recommend that the Commission 
allow FS04 OFs to sell surplus power to the utilities pursuant to 
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SOl. GCWG, CSC, and Chevr6n also rec6mmend that the Commission 
permit sales t6 multiple entities. 

GcWG believes such provisions would enc6urage bidding by 
larger projects, which will provide greater economies of scale and 
lower energy costs t6 ratepayers. By allowing cogeneratots to 
-unbundle- power from their facilities into firm and as-available 
sales, the commission effectively wOuld lower the cost 6£ firm 
deliveries by all QFs selling power under FS04, which should 
directly lower· ratepayer costs. 

GCWG points out that the Commission; in Interim Standard 
Offer 4, permitted QFs to make as-available sales in excess of 
committed firm capacity. GewG believes that FS04 curren~ly permits 
sales to mUltiple entities under one of the operating c6nditions. 
Based On this section of FS04, the OF is 6nly obligated to deliver 
power to the utility after the QF has satisfied -any other use- it 
may have for its output. 47 

CSC argues that the additional as-available power should 
enhance the overall reliability of the system while providing a 
source of low-cost energy. On the other hand, if the sale of 
surplus power becomes a negotiated item, uncertainty for the OF .. 
will increase, resulting in higher bid prices, and ultimately 
higher rates, for long-term capacity and energy. 

Chevron believes the market price approach, if adopted, 
could deprive california of the economic and societal benefits 

47 In both the current FS04 and the revised version Offered by 
the sattling parties; the OF must choose between two -operating 
options.- The -Buy/sell- 6ption commits the OF to sell all of its 
output (less station use) to the purchasing utility under Fs04. 
The other option is designated -surplus sale.- Under the latter 
option, the OF sells its-Generating Facility output, less station 
Use and any other use by Seller [i.e., the OF), to {the pur~ha~ing 
utility under the FS04 contract).- (Exh. K-2, S 7. (b), emphasis 
in original.) 
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attributable to SOl OF participation in the FS04 auction. ' The· 
increased risk may cause existing 501 OFs to stay out 6f ~he 
auction and result in higher bids from OFs who do participate. 
s. Termination provisions 

The three utilities haVe each proposed to include In the 
FS04 contract some form of termination clause that could be invoked 
after the OF had become operational. Also, Edison has proposed a 
termination right that would apply to pre-operational FS04 OPs. 

The proposals fall under three general categories, 
distinguished by events triggering termination (or modification) '0£ 
the contract. The events are. (1) a specific decision or finding 
by a regulatory agency (-regulatory out-); (2) prolonged economic 
curtailment of the OF by the purchasing utility; and (3) changes in 
the wholesale power market, as revealed by specified indicators 
(-market out-). The utilities' prOpOsals all use the triggering 
event concept but differ in their definition of the content and 
timing of such events. 

It should be stressed that these proposals are not 
designed to deal with any problems of OF default. The FS04 
contract already contains various rights and remedies for the 
purchasing utility if the OF does not perform its obligations. The 
proposals we discuss here all concern limited circumstances under 
which a utility could avoid its own FS04 obligations even where the 
OF in question was fully in compliance with the terms of the 

contract. 
We also note the PG&E and Edison proposals would vest the 

right to terminate solely in the purchasing utility, the OF would 
have no corresponding right to terminate or otherwise limit its 
Obligations under the contract. SDG&E would give the FS04 OF the 
option to terminate, but only as an alternAtive to accepting 
administratively determined payment reductions. 
8.1 parties Proposing Teraination ProVisions 
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0.1.1 PG&E 
To protect ratepaye~s and shareholders from changing 

market conditions and regulatory pOlicies , PG&E believes a 
termination clause is necessary in FS04. PG&E says FS04 is like a 
take-or-pay·contract in that the economic curtailment provisions 
protect utilities from variable costs but not from fixed costs 
under the contract. 

PG&E would give utilities certain cOntract termination 
rights t~at could be e~ercised on occurrence of any of three 
proposed termination conditions, but no sooner than the tenth 
anniversary of the date the OF demonstrates -Reliable 
operation.- 48 If the purchasing utility chooses to exercise its 
right under any of these conditions, it is first obligated to 
entertain an alternative pricing propOsal from the QF. The OF's 
alternative should refleot then-current pricing, market, or 
regulatory conditions. However, the QF must in any event pay back 
to the utility certain paYments made to the OF prior to the 
utility's exercise of its termination rightl 49 

48 -Reliable Operation- is a defined term u~der the· existing FS04 
contraot. The definition is carried over without change under the 
Settlement Agreement. -Reliable Operation- is the last event ~n . 
the project Development Milestones, and it must Occur no later than 
the lOR's scheduled date of firm operation~ . One impaot of PG&E's 
reference to Reliable Operation is that the FS04 OF might have less 
than 10 years of fixed price payments before its contract could be 
terminated under PG&E's proposal. Thus, there is even less 
assurance to the OF under PG'E's proposal than might initially 
appear. 

49 The payback prOVision concerns shortage cost payments to FS04 
OFs that chose the levelized shortage cost payment option. If the 
purchasing utility exercises its right to terminate such a OF, that 
OF must refund any difference between ramped and levelized shortage 
cost payments, based on the difference in net present value at the 
time of termination. 

- 59 -



The first condition occurs when the purchasing utility 
has economically c~rtailed the FS04 OF for all hours Over at least 
nine consecutive months. This trigger; according to PG&E, is . 
analogous in function to Public utilities (PU) Code §45S.S(a),50 
which puts the utility at risk for certain ratemaking disallowances 
when a utility power plant is out of service for nine or mOre 
consecutive months. PG&E argues that allowing terminati6n of any 
F504 OF economically curtailed tor nine consecutive months amounts 
to ·comparable treatment- ot OF and utility power plants. (Exhibit 

K-33, p. 15.) 
The second condition occurs ·when the Commission or any 

other regulatory agency disallows the full and timely recovery of 
any payments made by PG&E to an FS04 OF •••• • (Id., p. 16.) 

The third condition is variously referred to as a -108s
of-market trigger- (PG&E) or a -market out- (ORA). In PG&Ets 
version, ·If and when the current year sales are less than the 
market benchmark, PG&E shall have the right to terminate the 
contract.- PG&E's proposed market benchmark is defined as -PG&B's 
total energy sales to its industrial and commercial customers in 
ki1owatthours in the year of contract execution.- (Id.) 

PG&E notes the commission, while acknowledging the 
potential of long-term contracts to lower the costs of new electric 
Bupp1ies, has also expressed cOncern about the risks of such 
contracts. PG&E cites 0.86-07-004, in which the Commission limited 
Period 2 (the fixed price period of the FS04 contract) to 15 years, 
in part due to the uncertainty of long-term forecasting. (See 21 
CPUC2d 340, 375.) 

The Commission subsequently extended the fixed price 
period to enable more effective competition by a broader range of 
OFs. (D.91-06-02~, slip op., pp. 42-45.) At this time, PG&B 

sO PU Code 5455.5 is reproduced in full in Appendix B. 
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argues that a termination provision is needed to balance the 
additional risk as~ociated with the longer contract term. PG&E 
belieVes Fsb4 should protect ratepayers from lonq-tebm planning 
risk in the same way traditional regulatory oversight protects 
ratepayers from planning risk associated with utility-built 
projects. 
8.1.2 Edison 

Edison is the only party to propose a termination 
provision that could be exercised by the utility before sOme 
minimum period of operAtion. In theOry, Edison could exercise its 
right under this provision to delay or terminate the FS04 project 
the day after the contract is signed. The triggering event is a 
vague Bmarket out- defined as any change in -Edison's resource 
requirements or projected needs for electric energy or generating 
capacity [such that) some or all of the [IDR'S] capacity or 
energy ••• would not be required during SOme or all of the term- of 
the contract. (Exhibit K-16, App. A, Pt. C, S C.1Ca).) 

This preoperational termination right can be exercised 
only prior to the OF's -substantial commitment date,- i.e., before 
the time the OF developer has incurred major financial obligations 
in connection with its project. 51 (Id., S C.l(b).) Also, the 
utility exercising this right would have to reimburse the developer 
its -net unavoidable costs· of delaying the project (id., $ C.2(a) 
or its costs resulting from termination, less any amounts 
recoverable through efforts to mitigate, saivage value, etc., or 
costs incurred in bidding. (Id., S C.3(b).) Edison believes such 
a right to delay or terminate at a pre-operational stage is 

51 The developer would have to provide Edison a tentative project 
schedule and 30 days advance written confirmation of the 
-Bubstantial commitment date.-
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necessary in order to give the purchasing utility the same degree 
of f~exibility it would have if it were developing its own project. 

Edison's other termination proposal is similar to PG&E's. 
However, Edison would not include prolonged curtailment as a 
triggering event and would not allow exercise of a regulatory out 
until at least 15 years after the FS04 QF's initial date of 
operation. Edison argues that the guarantee of 15 years o£ 
operation under FS04 wouid mitigate the impact that existence of 
the utility's termination right might have on the OF'S ability to 
finance its project or on the prices the OF wOuld bid. 
8.1.3 SDG&E 

SDG&E proposes only a regulatory out that could be 
exercised after year 15 of Period 2, which is the fixed pAyment 
period in the FS04 contract. SDG&E thus offers a longer period of 
guaranteed operation under lOR-based prices than PG&E Or Edison. 52 

Under SDG&E's proposal, if this commission or any other 
regulatory agency determines that any portion of the payments to a 
OF is unreasonable, such payments would be reduced accordingly • 
The OF would have the optiOn of either accepting the reduced 
payment or terminating the FS04. 

SOG&E argUes that its proposal does not chill development 
of competing resources because the provision cannot act to 
terminate or reduce pAyments until after year 15 of Period 2, the 
price adjustment would be made by a third party regulatory body, 
and the option to terminate can be exercised by the OF and not by 
the utility. 

52 Edison's IS-year guarantee runs from the OF's initial date of 
operation, which could be earlier than the projected on-line date 
of the lOR. A OF in that circumstance could face termination under 
Edison's proposal well before the end of 15 years In Period 2. 
Likewise, PG&E's lO-year guarantee could involve less than 10 years 
under lOR-based prices. 
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8.2 Parties Opposing Termination Proposals 
ORA, IEP/GRA, GCWG, P6werex, CEERT, and the Cogenerators 

of Southern California (CSC) all strongly oppose the inclusion of 
any termination provisions in FS04. The parties urge the 
Commission to reject the utilities' proposals for the same reasons 
that the commission has rejected utility efforts to include such 
provisions in previous standard offers. 

These parties generally argue that any such provision 
would upset the balance reached in the Settlement Agreement, 
Significantly reallocating the risk incurred by the contracting 
parties and requiring complete renegotiation of the agreement. 
IEP/GRA are particularly emphatic on the latter pOint. 

These parties note the Commission has consistently 
rejected termination provisions in standard offer contracts. 
IEP/GRA quote extensively from 0.82-01-103, 8 CPUC2d 20, 85-86 
(rejecting proposed -renegotiation- provisions); 0.82-12-120, 
10 cpuc2d 553, 617 (rejecting retroactive price adjustments); and 
0.83-09-054, 12 CPuC2d 604, 628-29, and 0.83-10-093, 13 CPUC2d 84, 
124-25 (rejecting regulatory out). In the latter decision, we 
found no need for such a provision, since its sole purpose would be 
to assure cost recovery by utilities and such assurance was already 
provided by the Commission's many earlier findings that purchasing 
utility costs properly incurred under standard offer contracts are 
deemed reasonable. 

CEERT notes these decisions also recognize such 
provisions would create so much uncertainty as to stifle 
development of OF projects. The parties argue that lenders may be 
unwilling to finance projects under FS04 contracts with such 
provisions, or at least that financing costs would be considerably 
higher. The theor~tically greater flexibility for the purchasing 
utility might come at a cost that WOuld include diminished 
competition, higher bid prices, and de facto exclusion of capital 
intensive technologies. 
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IEP/GRA believe termination provisions are unnecessary in 
FS04 because the utility has the ability to curtail QFs io_ -order to 
take advantage of less expensive energy sources. The OF, in order 
to c(mtiriue receiving fixed cost payments""during curtailment, is 
required to ensure that its plant will be phySically capable of 
providing power to the utility for the entire contract term. 

esc expresses concern that the proposed t_ermination 
triggers would provide the purchasinq utility a means of -gaming
the FS04 contract. The utility is able to manage or controlt 
directly or indirectly, many circumstances that cause a triggering 
event to occur, circumstances which the OF has no comparable means 

to influence. 
Finally, DRA disagrees that there is any correspOndence 

between PG&E's curtailment trigger and PU Code S 455.5, On which 
the trigger is supposed to be based. DRA believes ratepayers are 
already protected against nonperformance by OFS, since OFs are paid 
only for periods during which they are capable of performing- This 
is already a stricter standard than what the statutory provision 

imposes on utilities. 
Although DRA opposes all of the current proposals for 

termination provisions at this time, it recommends consideration of 
a market out clause for future solicitations to mitigate planning 
risks. DRA propOses a test in which bidders would be required to 
submit two bids, one bid assuming no termination clause, the other 
bid tailored to reflect the financial impact of the termination 
clause. This would provide the commission some quantification of 
the cost of such clauses, against which to weigh their expected 

value. 
9. Conclusions on the Need for Flexibility 

We have embarked on the long road to a fully competitive 
generation marketplace, not for the journey's sake, but because of 
our belief--by now, virtually a universal belief--that electric 
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c6nsumers are best served by a wholesale market in which there are • 
many buyers, many sellers, and many types of tr~nsactions. 

We can ciassify these transactions into two fundamental 
types. short-run and long-run. Short-run transactions involve 
energy and capacity from existing resources, while long-run 
transactions involve energy and capacity from new resources. 
Generally, a long-run transaction requires commitment of capital 
(high fixed costs), a commitment that is justified when the 
variable costs of increasing production from existing resources 
become excessive. 53 Exclusive reliance on either tyPe would be 
inefficient (either existing resources would be run past 
obsolescence or new resources would be added prematurely). 

For these reasons, a long-run standard offer (FS04) is a 
necessary complement to Our other standard offers, all of which are 
short-run. We have worked hard on FS04, even during a period when 
adequate capacity was available to california, because we cannot 
prudently assume that adequate capacity will exist indefinitely, 
and because our procurement program must have the flexibility to 
respOnd to long-run need through long-run commitments. 

Furthermore, we expect that at any given time, an 
electric utility will satisfy its resource needs, in part, from a 
mix of long-run and short-run purchases from a variety of sellers. 
Such diversity would play a large role in ensuring that the 
utility's costs of energy are reasonable and continue to be 
reasonable as conditions change. 

FS04 thus can provide flexIbIlity in some important cost
saving respects. But because it is also a long-run commitment 
between buyer and seller, it reduces flexibility in certain other 

53 Our concept of ·cost· in this context is broad and includes 
not only fuel and capital expenditures but also cost of pollution 
control and clean-up and cost of declining reliability as reserve 
margins narrow. 
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respects. The task we face here is' to preserve as much flEtXibifity 
as possible without so diluting the quality of the commitment as to 
lose the desired long-run benefits. 

Both buyers and sellers hAVe a stake in maximizing their 
flexibility under FS04. We think this is a classic situation where 
mutually beneficial tradeoffs can be worked out through 
rtegbtiation. We therefore give policy direction on this last but 
very impOrtant area of negotiation before publication of the 
utilities' reqUests for bids (RFBS) s06n after the end of this 
year. 
9.1 Maxi_lzlluJ Sales OppOrtunities 

Our goal generally is to promote beneficial exchanges in 
the wholesale generation market as a key part of achieving our 
regulatory objectives for electric service. 54 It follows frOM, 
this general goal that a seller under FS04 should be able, after 
satisfying its obligations under that contract, to market any 
additional output from its power plant. 

The additional output could be sold on an as-available 
basis to the utility holding the FS04 contract or to another 
purchaser; or if the seller is able to meet firm commitments 
(consistent with its FS04 obligations) regarding the additional 
output, that output could be the subject of a firm capacity 
contract. In particular, the seller should be able to bid that 
additional output in a later auction, either of the utility holding 
the original FS04 contract or another utility. Finally, a selier 

54 These objectives are essentially that electric service be 
reliable, reasonably priced, and environmentally sensitive. See, 
e.g., PU code SS 451, 701.1. . 
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whose capacity exceeds that of a single lOR should be able to bid 
simultaneously on ano~her IDR ot the same uti1ity.55 

RAtepayers should gain substantial benefits, in the form 
of enhanced competition, from this liberal marketing provision. 
Sellers should gain substantial benefits because they will be able 
to market all their output and to optimize their plant design 
considering, among other things, the total market available "to 
them. Purchasing utilities should gain substantial benefits 
because a more robust market means mOre deals at lower prices. 

The limiting factors on this policy are appropriate 
Assurance to the utility holding the FS04 contract (or the original 
FS04 contract), and appropriate transmission arrangements for the 
additional transactions. These factors have different weight, 
depending on the type of additional transaction, So we will now 
discuss these transactions by type. 
9.1.1 Sales Of Surplus and Curtailed power 

In the situation where a seller has occasional surplus 
power beyond its FS04 commitment, or where the seller during 
curtailment has an opportunity to sell to a purchaser other than 
the curtailing utility, the OF should be able to sell all surplus 
power to the purchasing utility at the OP's energy bid price and 
the purchasing utility'S short-run capacity cost. The surplus 
power would be entirely subject to economic curtailment, however. 

The OF should a1s6 be able to sellon the wholesale 
market any power that is curtailed by the FS04 utility, subject to 

55 In the solicitation projected for later this year, we will not 
allow a single seller to bid its power plant simultaneously against 
IORs of different utilities. Such a bid could create signi(icant 
transmission complexities and make bid evaluation unduly difficult, 
further compromising our goal of transparency in the evaluation 
process, We do not rule out this kind of simultaneous bid in 
future solicitations, but the idea is not ripe for implementation 
at this time. 
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meeting its obligAtions to the FS04 utility at the end of the 
curtailment periOd.; Finally, the OF should be able to make 
·parallel SAles· of surplus power into the wholesale market, 
subject to the FS04 utility's COnsent, which shall not be withheld 
unreasonably. 56 

The sales we are discussing in this section are short
term. OFs do not presently have good access to short-term 
transmission service. 51 Nevertheless, mAny sellers under FS04 may 
be able to reach whOlesale markets, for example, sellers outside 
the FS04 utility's system. powerex has made a convincing showing 
that canadian bidders could receive substantial reVenues from sales 
to third parties during curtailment periOds. These revenues could 
make the difference for Off-system OFS in bidding effectively £6r 
FS04 contracts, and california ratepayers stand to gain from the 
enhanced competition. 

We strongly encourage the utilities to develop 
transmission service to suppOrt short-term transactions of on
system FS04 QFs. Until such service is reasonably available, the 
FS04 utility should be required to buy surplus power under the 
terms we have stated. 

Implementation of the ·consent· provision must take into 
consideration the short-term nature of these transactions. An 

exchAnge of letters before each such sale would obviously be 
impractical. What we have in mind instead is that the FS04 utility 
would state a set of conditions and indicate its advance consent to 

56 For these purpOses, ·wholesale market- should include any 
third party to whom the OF may lawfully sell its energy and . 
capacity. Also, we note that OFs selecting Operating Option I 
(committing all output, less station use, to the FS04 utility) are 
thereby prohibited from making sales to any other entity. 

57 1.90-09-050 1s concerned primarily with access to and pricing 
of long-term transmission service • 
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any parallel sale in conformity with those conditions, all of which 
should be limited to protecting the FS04 utility's rights under the 
contract. The conditions must apply uniformly. 

To the extent a parallel sale does not conform to the 
stated conditions, other arrangements may be necessary. we expect 
the FS04 utility to make every effort to accommodate parallel 
sales, so long as they are consistent with the seller meeting its 
ObligAtions under the FS04 contract. 
9.1&2 Kultiple tbnq-tera sales 

Marty nonutility projects, especially cogenerators, are 
quite large. Other projects are developed in stages, and still 
others have optimal design that cannot be downsized without a 
substantial loss of efficiency. For all these reasons, many 
developers will want to make firm sales to more than one buyer. He 
should accommodate such multiple sales l subject as always to the 
seller's satisfaction of its FS04 commitments. 

Most of the parties agree that the FS04 contrAct does not 
clearly handle the situation where, during a partial forced outage, 
the seller would have to allocate its output, e.g., between more 
than one firm FS04 contract. 58 No consensus wAs reached, although 
OF parties and PG&E generally propose that each purchaser receive a 
pro rata share of the contract capacity and energy. This proposal 
is reasonable, especially considering that SOMe allocation would be 
necessary under Operating Option II even if the seller's ·other 
uses· did not include sales to a third party. 

SDG&E hypothesizes various situations in which the FS04 
utility would be exposed to risks or uncertainties peculiar to 
transaotions with a seller dealing with several buyers. SDG&E, of 

59 However, where a OF has a lonq-tenn firm capaoity contraot and 
another long-term contract for as-available capacitYl the firm 
commitment should prevail over the as-available corom tment in this 
situation. 
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course, already obtains the bulk of its enerqy from sellersseriilJ\9 
more than One buyer, so presumably those ~isks are manageable. 

We recognize that the FS04 utility has a legitimate _ 
concern in assuring the quality of commitment from sellers serving 
SDG&E's long-term resOurce needs. However, FS04 contains a panoply 
of rights and remedies for the purchasing utility, and we fail to 
see that these somehow become inadequate when more than One buyer 
is involved. 

Nevertheless, as IEP/GRA and Edison agree, there are 
conceivable situations in which a specifio addendum to the FS04 
contract must be created to establish the rights among several 
buyers from a single facility. Accepting this possibility does not 
cOntradict the proposition that the bulk of such transactions will 
not require such addenda. We agree with IEP/GRA's assessment. 

-What is important in this proceeding is that 
the Commission clearly affirm or establish the 
right of QFs to enter into such arrangements, 
without necessarily attempting to solve for 
every contigency as may arise. In genera11 the 
array of standard offers will prove suttic ant 
to effect such arrangements. Where an 
alternative ar~anqement is pursued, or the 
case-specific facts indicAte otherwise, sOme 
customized negotiation may be required. Such, 
negotiation should not, however, ,be a threshold 
requirement to the right in the first instance 
to make such sales, or the exercise ot the 
utility's monopsony power will always succeed 
in limiting them.... . 

-As noted by Edison, and IEP/GRA agree, there no 
doubt are many instances in which such sales 
can occur under straight standard contracts. 
lEP/GRA seek only to have the Commission 
clearly affirm or establish the right to do so. 
In the event that circumstances indicate, it is 
obvious that the OF and utilities will have to 
negotiate a custom arrangement, and we aqree 
that no attempt should be made to anticipate 
and 'standardize' for each such eventuality. 
The OF should not be held hostage to 
negotiations, however, where the standard 
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contracts will do fine.- . (IEP/GRA reply brief 
(June 19, 1992), pp. 7, 12.) 

We will require that long-term sales to third parties 
(including to nonutilities where allowed by applicable law) be 
subject to the prior consent of the F504 utility, but, as with 
parallel short-term sales, the FS04 utility may not withhold its 
consent unreasonably. To that end, consistent with IEP/GRA's 
recommendation, we envision a contractual ·check list- giving the 
F504 bidder advance assurance regarding any special conditions it 
will be subject to in making mUltiple long-term sales. He expect 
the FS04 utility to cooperate with F804 sellers in devising 
appropriate amendments for the rare cases that the check list does 
not fit. 
9.1.3 Aggregating IDRs 

we think the flexibility we have just provided for 
mUltiple sales should obviate the need for lOR aggregation. 
Suppose a QF successfully bids against two IORs of the same 
utility, the first IDR has a piojected on-line date in 1996, and 
the second lOR has a projected on-line date in 1998. The OF would 
have to come on-line in 1996 and would receive period 2 payments 
for the capacity committed to the earlier IDR. If the OF brings 
additional capacity on-line in 1996, it would receive Period 1 
payments to the extent that capacity is committed to the later lOR. 
If that OF has additional capacity not committed to either lOR, it 
should be able to market that capacity as outlined in the two 
precedinq sections. 

one of the reasons lOR aggregation has been a significant 
concern is that SDG&E has a large IDR (Encinal scheduled early in 
the deferral window (because SDG&E has r~liability-based need) and 
divided over two years (135 MW in 1995, 138 HW in 1996) in order to 
mitigate lumpiness. (See 0.92-04-045, slip 0p., pp. 63-64.) We 
share the evident concern of the parties that this scheduling of 
the Encina repower may hinder effective competition because of the 
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short-lead time and the artificially divided capacity. The 
question of whether a specific date should be targeted in the year 
of scheduled operatiOn has also been raised. (See 0.91-10-049, 
slip op., pp. 7-8.) 

We are willing to allow the parties to discuss whether to 
simply schedule the whole Encina 1 lOR for 1997, as suggested by 
SDG&E. (See D.92-11-061, slip. op.,' p. 6.) This may defuse some 
of the issues taking up time in the workshops, and we note SDG&E 
has conditionally proposed this change in a recent filing. 
9.2 Te~tion provisions 

We have previously refused to put early termination 
provisions in standard offer contracts. Our refusal was based on 
the gross disparity in market po11ler between buyers and sellers when 
competition was introduced to the wholesale generation market, and 
on sellers' limited access to transmission-only service. These 
factors have changed significantly. We have not arrived at a fully 
competitive market, but we have come far enough, in part because of 
the marketing assurances we have just provided in section 9.1 to 
sellers, to justify our requiring sellers to grant commensurate 
flexibility to buyers. 

We have problems with all of the utilities' termination 
proposals. All of them place great reliance on predefined 
triggering events, and they ignore various mechanisms (an example 
of which is contained in the PG'E/GCWG stipulation approved in 
Section 3.2 above) that could reduce risks to buyers without unduly 
increasing risks for sellers. However, we think the -market out
concept has promise, as we further discuss in Section 9.2.2 below. 

We call now for negotiation of at least two contract 
termination/modification options that sellers would have to choose 
between. We think some options are required because sellers 
finance their projects in different ways and will vary in their 
need for assured payment streams in the early years of their 
contracts. The basic options we have in mind would ensure that 
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sellers could operate for a substantial time at lOR-based prices 
(referred t6 as ·Period 2- in the FS04 contract) but would enable 
buyers to cut bAck or eliminate their purchase obligation if for 
any reason the Perlod 2 prices become uneconomic. The seller would 
indicate its choice among these options no later than the date of 
contract signing. Exercise by the buyer of either of these options 
should be mad~ contigent on the availability to the seller of open 
access trAnsmission service frOm the interconnecting utility, 
regardless of whether that utility is also the buyer under FS04. 

The first option we propose would allow the purchaser, at 
several points during period 2, to reduce its purchase obligation 
by, say, 10% of the original contract capacity. The purchaser 
would have to give substantial advance notice (a. year or more) of 
its intent to exercise this right. The right could not be 
exercised before at least the 16th anniversary of the start of 
Period 2 for that particular FS04 OF, and could be exercised 
periodically, perhaps every two years thereafter. 59 

The OF could market the released capacity in various 
ways. For example, it could sell the-released capacity under a 
standard offer then available, Or it coUld negotiate a nonstandard 
contract, or it could bid the capacity into an auction of the same 
or a different utility. The OF could Also sell the released 
capacity to the original purchasing utility. Such capacity would 
then qualify as capacity exceeding the FS04 OF's contract 
commitment and would be purchased under those terms (energy paid 
for at the OF's bid price, all of the energy subject to economic 

S9 For example, the purchase obligation could be reduced to 90\ 
of original contract capacity after the 10th anniversary, to 80\ 
aftar the 12th anniversary, and so on. Failure to give timely 
notice would constitute a waiver of the right for that anniversary, 
but the purchaser could still reduce its obligation by 10\ at the 
next opportunity. 
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curtailment, and capacity paid for at the purchasing utility's 
short-run marginal cost). The OF would continue to, 'receive its' 
entire air quality adder so long as it sold all output from tha 
released capacity to the original purchasing utility. The adder 
would otherwise be propOrtionally reduced. 

The utility that reduced its purchase obligation would 
have to provide transmission-only service to the seller so that it 
could market the released capacity. 60 The utility would have no 
entitlement to the released capacity (e.g., right of first 
refusal), but could purchase the capacity in any of. the ways just 
mentioned. 

The second option would allow the purchaser to terminate 
its purchase obligation. This is a much more severe provision, sO 
the seller should have more advance notice and a longer period of 
guaranteed operation under the Fs04 contract. We would expect this 
termination right to be exercised no sOOner than the 17th 
anniversary of the start of. Period 2 for the subject FS04 OF, with 
not less than three years' notice. We also believe that in 
contrast with the first option, the QF should not face possible 
exercise of this option every two years; on the other hand, the 
purchasing utility should not be limited to a single opportunity to 
terminate. we leave this to negotiation. 

The OF whose cOntract is terminated would be entitled to 
transmission-only service from the purchasing utility where 

60 The terms and conditions 6f such service cannot be prescribed 
or predicted at this time. We are confident, however, that 
regional and federal programs for transmission access will haVe 
evolved such that, several years from now! when ~ p~rchaser would 
first be able to exercise this option, ut lity and nonutility 
sellers will be able to get both firm and interruptible 
transmission service at reasonable and nondiscriminatory rates. We 
pledge to work vigorouslr with all of the parties to this end, 
which is critical not on y to this auction but to all-soutce 
bidding in future auctions • 
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necessary to market the OF's power. The OF would have the same 
marketing oppo~tunities as it does for released capacity, except 
that, since the FS04 contract is terminated, it can now sell all or 
any portion of its output to the original purchasing utility at 
short-run avoided energy and capacity costs; i.eo;it is no longer 
bound by its energy bid. The OF would also cOntinue to receive its 
entire air quality adder as long as it sells the output from the 
terminated FS04 capacity to the original purchasing utility. 

utilities exercising their rightst6 reduce or terminate 
Fs04 purchase obligations should not be entitled to repayment of 
any levelized capacity payments to the OF before the effective date 
of the reduction or termination. After that date, the levelized 
payments are proportionally reduced (first option) or end 
altogether (second option). Requiring repayment by a n6ndefaulting 
OF would be unfair and would nullify most of the beneficial effects 
of allowing this modest amount of front-loading in the first place. 

The proposals we outline abOve are neither rigid nor 
definitive. We expect much fine-tuning, and perhaps development of 
additional options, in the give-and-take Of negotiation over the 
next six weeks. 
9.2.1 No Preoperational TerBination 

We see no substantial benefit to allowing a utility to 
terminate a contract during the (probably brief) period between 
contract signing and COmmencement of significant work to actually 
develop the project. Many parties criticize this proposa~ of 
Edison's as simply another effort by Edison to relitigate the 
question of resource need in this update cycle. 

Even if Edison's proposal had broader support, we would 
not adopt it. Short-term forecasts fluctuate considerably, but 
long-term forecasts are much less volatile. Stated differently, 
the economic outlook for next year may indeed vary frOm month-to
month, but 30-year forecasts depend on patterns that work 
themselves out much more gradually. The way to deal with long-term 
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risk is not to tear up newly signed contracts, but to revisit the· 
forecast at stated intervals and devise hedging strategies, as ~e . 
do in the ER/Update cycle. 

PG&E has suggested that we explore the possibility of 
giving the purch~sing utility sOme flexibility after contract 
signing to adjust the start date for the FS04 project. This 
suggestion would address at least some of the concerns underlying 
Edison's proposal, while providing a less drastic remedy. We are 
willing to consider a generic proposal for start-date flexibility 
in the next update cycle. We nOte that we presently consider, on 
case-by-case basis, propOsals to adjust OF on-line dates and have 
approved several such adjustments. 
9.2.2 Triggering Events 

The ALJs criticised all of the utilities' proposed 
triggers. We agree that the -regulatory out- is contrary to 
Commission policy on standard offer contracts and should not be 
considered further. The -market out- concept is more promising, 
but not in the versions presented. PG,E's termination provisions 
for prolonged economic curtailment and loss of 
commercial/industrial sales are both variations on market out; but 
we share OFs' concern that these versions are sensitive to factors 
that are (or should be) influenced by utility management. For 
example, decline of a utility's commercial/industrial sales (in 
kWh) may result from many things, like succes£ul conservation 
programs, besides uneconomic wholesale purchases. 

The fault here may lie not with the concept but with the 
indicators PG&E has chosen. perhaps a better defined index or 
indices can better reflect the relevant market. If so, it may be 
possible that a market out would enable develo~rs and their 
lenders to make a reAsonable forecast of project risk for financing 
purposes, while ratepayers would still be protected as we intend.' 

We encourage the parties to work on a suitable market out 
trigger. Such a trigger, while not a welcome development for OPs, 

- 76 -



seems more acceptable to that community than an option to t~~irtate 
or reduce purchases co~tingent only on the giving of adequate 
notice and the sound discretion of utility management. 

we haVe considered but reject OF proposals that if 
utilities can terminate these contraots, sellers have recipr6cai 
rights to terminate. A reciproCal right does not address the 
uncertainty which QFs regard as the critical problem in giving a 
termination right to utilities. 

specifically, QFs haVe urged that termination provisions 
severely compromise project £inanceability, and that lenders always 
look at the ~worst case- in making financing deciSions. A 
reciprocal right to terminate, however, does not alleviate the 
worst case, which would be that the QF can no longer cover its 
costs at then-current market prices of power. A reciprocal right 
would work only to cut off precisely those cOntracts that work well 
for ratepayers (i.e., where then-current market prices are higher 
than the contract price). 

Whether or not a triggering event is prerequisite, the 
purchasing utility#s exercise of its option to reduce or terminate 
its purchase obligAtion should result from a management decision 
based on all the relevant information reasonably available to 
management at the time of the decision. ~his is·basically no 
different from other decisions utility management is called on to 
make in the course of business. 
10. c~nts on Proposed Decision 

pursuant to PU Code S 311 and our Rules of practice and 
procedure, the assigned ALJs published their proposed Decision (PD) 
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~ for comments and replies to comments. 6i We have mOdified th~ PD 
in~-several resp~cts as a result. 
corrections and clarifications on 
mOst significant changes below. 

We have also made certain 
our own initiatiVe. we note the 

Termination Provisions. We reject some parties' requests 
that we either retract our terminatiOn/modification proposals 
altogether or shorten to 20 years the amortization period for IDRS. 

These requests do not respond to our concerns regarding risks to 
ratepayers, and Day even exacerbate such risks. However, we temper 
the PD's critique of termination -triggers.- We think a well
defined market-out provision may improve the ability of potential 
bidders to calculate their risks, while continuing to protect 
ratepayers against the principal risk of long-term power purchase 
agreements. 

.. Bidding by SOl OFS. we simplify the PD's approach to 
resource accounting for SOl QFs bidding successfully into FS04 
auctions. We also determine that the PO's treatment of residual 
power from such bidders is not practical, given the constraints of 
the interim transmission access program. We order the obligation 
to purchase residual power to remain with the utility presently 
interconnecting with the 501 bidder. 

Offset Costs. We accept DRA's recommendation that only 
offset requirements associated with NOX emissions from QFs be 

61 Chevron IEP/GRA and GCWG, AES corporation, DRA, PG&E, SDG&E, 
and Edison fIled opening and reply comments. esc and CEERT filed 
opening comments only; a group of municipal utilities and the City 
of Vernon each filed reply comments only. 

Air Products and Chemicals, Inc., filed opening comments 
together with a request to intervene in this proceeding. We find 
that Air Products' participation will not delay or broaden the 
scope of this proceeding and accordingly grant the request. 

- 78 -



-,' . 

"1.89-07-004, 1.90-09-050 ALJ/K<Yr/JJJ/rinil' 

incorporated into the calculation of emissions adders and 
subtracters. 62 

Bidding Against Multiple IORs. We clarify the PO to 
indicate that the regimen for bidding against multiple IORs of the 
same utility is still to be specified, A workshop should be held 
to further consider the propOsals in Attachment 6 6f D.92-04-045. 

we also clarify th~ restriction against bidding on 
multiple IDRs of different utilities. The restriction applies to a 
single OF project," A developer with many projects may participate 
in auctions of mOre than one utility, but the developer may not bid 
the same prOject against IORs of different utilities. This 
restriction is nOt for all time; it simply is a reflection thAt our 
transmission access program is just beginning and is not yet well
adapted to handling every conceivable permutation of bidding_ 

carbon. We accept ORA's recommended clarificAtion that 
carbon emissions are not limited to carbOn dioxide (C02 ), This is 
cOilsistent with ER-90 and D.91-06-022. The FS04 contract (Exhibit 
1<-2) should be corrected, as necessary. 

Transmission priorities. We decline Edison's invitation 
to specify priorities for each type Of pOwer sale discussed in 
today's decision. lt is certainly premature, and could 
unnecessarily raise jurisdictional questions for us to get into 
this subject matter at this time. 

Heat Rate verification. We reject Edison's proposal that 
the bidder submit verificAtion of its heat rate bid. The bidder 
takes the risk that its heat rate times its actual fuel cost will 

62 The PO misunderstood DRA's recommendation to limit 
adder/subtracter payments to NOx emissions, excluding the other 
four pollutants considered in the resource plan phase. In fact, 
ORA's recommendation is consistent with the Settlement Agreement, 
under which adder/subtracter payments are applicable to all 'five 
pollutants (NOx, particulate matter, sulfur dioxide, reactive 
organic gases, and carbOn). 
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cover its variable expenses, and the ratepayer will not have to pay 
the OF more money if the QF experiences a shortfall. 
11.. The Last LaP 

We are asking the parties for a final major effort, 
coming at the end of more than a year of intense work in the 
resource plan phase of the Update and in the transmission access 
proceeding. That we should be asking this is a reflection of the 
brilliant success of that work. Refinements that once seemed 
distant hopes for our procurement process are now ripe fOr 
consideration, and our duty to ratepayers requires us to undertake 
these refinements nOw. 

Transmission access is the key to this marketplace. We 
will measure utilities' willingness to compete, not by their 
rhetOric, but by the scope and quality of access services they 
provide. while there may always be some arrangements that must be 
specialiy tailored, many conditions of service can be stated in 
advance, and barriers must be eliminated wherever possible, sO that 
access services are available when and as needed, with minimal 
transactions cost. 

Nonutility generators, for their part, must recogn~ze 
that the proportion of long-term purchases in utility portfolios 
will necessarily depend in important part on the risks associated 
with such purchases, The lessons of take-or-pay commitments made 
in the natural gas market are too recent and too painful to be 
ignored. In this update, we carefully limited the level of 
resource need that could be filled through long-term contracts in 
the FS04 auction. Before we would consider increasing that level, 
the FS04 contract must have appropriate ·second look- provisions 
for the purchasing utility. 

We acknowledge that flexibility has a price. Utilities 
and their ratepayers will see somewhat higher bids (but capped at 
the lOR benchmark) as the result of the risk sellers will bear that 
their contracts will be modified, or even terminated early. 
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We cannot continue merely to debate this risk/reward· 
tradeoff in theory, however. If th~ utilities' competitors are 
given suitable assurances of market access, they should in turn be 

willing to take their chances in that market after a reasonable 
period 6£ lOR-based prices. 

Inevitably, the result of this last round of negotiations 
for this Update will not "be the last word on either transmission 
access or termination provisions. OUr consideration of a final 
AccesS program (in Phase 2 of 1.90-09-050) and o£ all-source 
bidding will build and hopefully improve on what we Accomplish 
here. But the work needs to stArt nOw. 

The core of the work will be head-to-head negotiation 
among the parties. The assigned ALJs, in consultation with the 
assigned commissioner and the Commission Advisory and Compliance 
Division, shall take appropriate action to allow for productive 
negotiation and to enable the parties to present what we strongly 
urge to be their joint recommendations for our consideration, .. We 
do not anticipate further hearings but will consider adoption of 
the recommendations by motion of the parties. we expect to take 
final action on these recommendations at our first meeting in 
February 1993. This schedule reflects some slippage from our goal 
of publishing the RFBs by the end of 1992, but the slippage is 
realistically necessary in order to tie up loose ends and ensure 
coordination with our transmission access program. 
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Findings of Fact 
1. We seeQF and utility flexIbility as important attributes 

of the fully competitive generation market toward which we are 
progressing. 

2. FS04 is designed specifically to allow nonutility sources 
to supply generation that the utility would otherwise have to get 
through major capital-intensive projebts. Such projects in the 
recent past have proven very risky, with delays and cost-overruns 
that resulted in major rate increases. FS04 shifts the development 
risk for such projects onto the entrepreneur, who (1) (jets paid 
only for production (increased costs due to constructiOn problems, 
etc., cannot be passed On to ratepayers), and (2) must perform at a 
total cost equal to or less than the utility project that the 
entrepreneur defers or avoids altogether. 

3. The new FS04 implements Commission pOlicy directions on 
many matters, such as project fees and project milestonesl residual 
air emission adders/subtracters and emission monitoring, economIc 
curtailment, project viabilIty and security for levelized payments, 
shortage cost and energy-related capital cost payments, liquidated 
damages, eligIbility of foreign entities for FS04 contracts, and 
bid evaluation methodology. 

4. The settling parties have also negotiated other 
-enhancements· to FS04 that are clearly and integrally related to 
the policies we adopted, so we agree with the settling parties that 
they should be considered necessary parts of the settlement 
package. 

5. Under the stipulated option, as compared to the 
curtailment provision in the settlement, the utility accepts a 
limit on the number of hours per year that it can curtail the OF, 
and in return the QF grants substantial price and operational 
concessions during curtailment. 

6. The stipulated option is notable in that it would be the 
first time a QF, under a standard offer provision, accepted the 
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obligation to physically curtail under routine system operating
'¢onditions. An equally notable provision is the utility's ability 
to adjust the Op/s curtailment obligatiOn at several pOints during 
Ute contract period. 

7. ~he utilities have long sought greater ability to 
physically curtail QFs. The stipulated option will enable Us to 
observe the praotical impact of physical curtailment, and to gauge 
whether such curtailment should be continued, expanded, or limited 
in future solicitations. 

8. ~he PG&E/GcWG stipulation constitutes 6ne kind of 
-additional performance feature- we have been urging OFs and 
utilities to develop since we approved this concept over six years 
ago. 

9. ~he need for a given additional performance feature, by 
its nature, will differ from one utility to the next. 

10. ~he ability to physically curtail a resource might be 
advantAgeous in a situation where transmission capacity is a 
serious constraint. 

11. Edison wants to reinstate numerous provisions of interim 
S04. Edison fails to convince that these long-deleted provisions 
are necessary, and we see nothing in our recent decisions that 
8u9gests these provisions should be reconsIdered. 

12. Air quality adders (or subtracters) are an adjustment to 
fixed payments to the OF under the Settlement Agreement. It is 
true that in 0.91-06-022, we envisioned air quality adders/ 
subtracters as a component of variable payments; but it is also 
true that in D.91-06-022, we envisioned only an increase irtthe 
number of curtailment hours, when in fact under the settlament 
Agreement QFs go beyond a mere increase and agree to be curtailable 
in all hours of the year. This is part 6f an overall satisfactory 
quid pro quo. Moreover, the treatment of adders/subtrbcters under 
the Settlement Agreement furthers other policies articulated in 
D.91-06-022. 
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i3. Edison's proposal on choice of legal counsel would give 
the purchasing utility a means by which it can increase the 
seller's transactions cost and hold up any agreement to buy 
electricity frOm across national borders. We find this chance too . 
high, and the legal protection afforded by the propOsal too low; to 
justify including it in the FS04 contract. 

14. Edison has not ~stablished any basis for rejecting the 
settlement or reopening all of FS04 to accommodate its suggestions. 

IS. The bidding fee is actually a requirement of the auction 
protocol. 

16. We have now addressed transmission access issues in 
D.92-09-078, and to the extent specific implementation issues have 
not been resolved, they will be addressed in further workshops 
conforming the FS04 contract and auction protocol to D.92-09-078. 

17. It is premature to put a specific dispute resolution 
process in the FS04 contract. However, we do not rule out adopting 
such a process if parties are able in the final workshops to 
develop one that is mutually agreeable. 

18. utilities regulated by the Commission must determine how 
to maet environmental requirements efficiently; and the Commission 
must conduct its regulatory supervision of utilities so as to 
complement other agencies' efforts to carry out their environmental 
mandates. Thus, we haVe adopted an offset policy designed to 
dovetail with policies of the local air districts in emission 
reduction requirements and Accounting. 

19. No useful purpose would be served by adopting a value· lor 
hydrogen sulfide emissions at this time. 

20. GCWG wants to give greater assurance to gAs-fired QFs by 
linking variable payments to all or the principal cost components 
that a gas buyer faces in the market. However, GCWG's indexing 
proposal addresses this problem by shifting risk to ratepayers. 
specifying in advance a set of fully disaggreg8ted indexes is a 
formidable task. For the time being, we prefer usinq the utility'S 
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full average cost of gas, which is also to be the basis for bid-
evaluation. 

'. 

21. We are not cOnvinced that the interaction of the 
assignment and the liquidated damages clauses will create a 
competitive harm to renewable energy companies. The relative 
magnitude of liquidated damages faced by a wind QF and a 'gas-fired 
cogenerator depends on the timing of the default and the 
assumptions regarding future costs. 

22. Financial institutions can seek indemnity clauses from 
the parties they sell to, effectively limiting their liability 
after selling the project. 

23. The assignment provision gives utilities appropriate 
protection. 

24. Under all prior standard offers, as-available OFs were 
not eligible to receive levelized shortage cost payments. 

25. The limitation on eligibility for levelized payments does 
not discriminate against any technology. Some generation 
technologies are better adapted than others to providing firm 
capacity. Such capacity has greater value to the purchaser, 
however, and the eligibility requirement is an appropriate 
incentive to suppliers to find ways to provide such capacity. 

26. The ramping of shortage cost payments, which is retained 
from the existing FS04, protects all parties to the power purchase 
transaction from errors in forecasting the escalation rate. 

27. For 501 bidders, the utilities' calculation of -new 
capacity-, coupled with their position regarding as-available 
deliveries in excess of firm commitment, leads to clearly 
unreasonable results. 

2S. The utilities' insistence that they have no obligation to 
receive or to pay for deliveries from residual generating capacity 
of successful 501 bidders would exaggerate resource need and lead 
to underutilization of existing power plants. 
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29. The utilities' proposals would also erect a significant 
barrier to SOl QFs' participation ~n the FS04 auction. Such a .' 
barrier would not be in ratepayers' interest. 

30. The -new capacity- provided by the winning $01 bidder is 
equal to the capacity it firms up. This new capacity is used for 
all FS04 purposest the size of the cOntract the winning bidder 
receives; the amount counted toward the auction MW limit; and the 
amount to which the air quality adder/subtracter would apply. 

31. Virtually all SOl power is currently sold to the 
interconnecting utility, not a remote utility. For the latter; All 
of the SOl bidder's capacity truly is -new.- Most FS04 capacity 
acquired in this auction from SOl bidders is likely to be wheeled 
to remote utilities. 

32. In our treatment of residual capacity, the utility 
presently interconnecting with the SOl bidder will continue to have 
the obligation to purchase the output from the bidder's residual· 
capacity under 501. This is reasonable since the interconnecting 
utility is already buying the bidder's total output under SOl. 

33. We do not impose the economic curtailment scheme (which 
was worked out for FS04) on output from residual capacity. 
Instead, we require that the OF either (1) not increase output from 
such capacity tor the duration of any period of economic 
curtailment invoked by the purchasing utility, or (2) accept the 
purchasing utility's alternate energy cost for any such increased 
output. 

34. The sOl OF bidding firm capacity into the auction must 
meet an eligibility threshoid. The threshold is firm capacity 
equal to half Of the 501 QF's effective capacity, as measured by 

the appropriate nameplate-to-effective capacity conversion factor. 
In no event maya QF, whether bidding fi~ or as-available 
capacity, offer less than one K~ of new capacity, and any such 
tendered bid shall be disqualified. 
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35. The 501 bidder should make the transition to FS04 at' the 4It 
start of PeriOd 2'Jthe projected on-line date of the IDR). The 
bidder retains its 501 contract for all.of its capacity during 
Period 1, and it retains that contract for residual capacity (with 
a minor pricing change) in PeriOd 2_ This ability to Operate under 
501 during Period 1 is limited to the bidder already on-line under 
501 contract when it submits its FS04 bid. 

36. Gas-fired cogenerators, like gas-fired utility plants, 
may be able to repower cost-effectively, enabling these 
cogenerators to improve their efficiency and increase their 
capacity. Even though the original capacity of such cogenerators 
may be firmly committed under existing contracts, they should be 

able to bid the incremental capacity. A sale under multiple 
contrActs may require some nonstandard modifications, but we 
stronqly encourage the utilities to respond quickly and 
affirmatively to requests for such modifications. 

37. certain milestones should apply even to operational QFs 
in certain circumstances, but there should be a clear and simple 
mechanism for an operational QF to get a release from any milestone 
that is inapplicable. Chevron, the respondent utilities, and other 
interested parties should develop such a mechanism and present it 
for our consideration when we take a final look at the milestone 
procedure in connection with the transmission access program for 
the coming auction. 

38. In a fully competitive market, purchasers have many ways 
to buy and are also free not to buy, while sellers are not limited 
to anyone buyer or anyone form of sale. The flexibility 
purchasers and sellers seek is complementary. 

39. The termination proposals are not designed to deal with 
any problems of QF default. The FS04 contract already contains 
various rights and remedies for the purchasing utility if the OF 
does not perform its obligations. The proposals concern limited 
circumstances under which a utility could avoid its own FS04 
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obligations even where the OF in question was fully in compliance 
with the terms ·of the contract. 

40. ConSumers are best served by a wholesale generation 
market in which there are many buyers, many sellers, and many types 
of transactions. We can classify these transactions into two 
fundamental types. shOrt-run and long-run. Short-run transactions 
involve energy and capacity from existing resources,·while long-run 
transactions inVOlve energy and capacity from new resources. 
Generally, a long-run transaction requires ·commitment of capital 
(high fixed costs), a commitment that is justified when the 
variable costs of increasing prOduction from existing resources 
become excessive. Exclusive reiiance on either type would be . 
inefficient (either existing resources would be run past 
obsolescence or new resources would be added prematurely). 

41. A long-run standard offer (FS04) is a necessary 
complement to our other standard offers, all of which are short~ 
run. 

42. Both buyers and sellers have a stake in maximizing their 
flexibility under FS04. This is a classic situation wh~re mUtually 
beneficial tradeoffs can be worked out through negotiation. 

43. A seller under FS04 should be able, after satisfying its 
obligations under that contract, to market any additional output 
from its power plant. The additional output could be sold on an 
as-available basis to the utility holding the FS04 contract or to 
another purchaser; or if the seller is able to meet firm 
commitments (consistent with its FS04 obligations) regarding the 
additional output, that output could be the subject of a firm 
capacity contract. 

44. A seller whose capacity exceeds that of a single IDR 

should be able to bid simultaneously on another IDR of the same 
utility. 

45. The l~iting factors on this liberal marketing pOlicy are 
appropriate assurance to the utility holding the FS04 contract (or 
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the original FS04 contract), and appropriate transmission 
arrangements for the additional transactions. 

46. In the situation where a seller has occasional surplus 
power beyond its FS04 commitment, or where the seller during 
curtailment has an opportunity to sell to a purchaser other than 
the curtailing utility, the OF should be able to sell all surplus 
pOwer to the purchasing utility-at the OF's energy bid price and 
the purchasing utilityi s short-run capacity cost. The surplus 
power would be entirely subject to economic curtailment. The OF 
should also be able to sellon the wholesale market any power that 
is curtailed by the FS04 utility, subject to meeting its 
obligations to the FS04 utility at the end of the curtailment 
period. Finally, the OF shOUld be able to make -parallel sales· of 
surplus power into the wholesale market, subject to the Fs04 
utility'S consent, which shall not be withheld unreasonably. For 
these purpOses, "wholesale market- should include any third party. 
to whom the OF may lawfully sell its energy and cApacity. OFs 
selecting Operating Option I (committing all output, less station 
use, to the FS04 utility) are thereby prohibited from making sal~s 
to any other entity. 

47. QFs do not presently have good access to short-term 
transmission service. Neverthelesst many sellers under FS04 may be 

able to reach wholesale markets, for example, sellers outside the 
FS04 utility'S system. These revenues could make the difference 
for off-system OFs in bidding effectively for FS04 contracts, and 
California ratepayers stand to gain from the enhanced competition. 

48. Implementation of the ·consent- provision must take into 
consideration the short-term nature of these transactions. An 

exchange of letters before each such sale would obviously be 
impractical. Instead, the FS04 utility would state a set of 
conditions and indicate its advance consent to any parallel sale in 
conformity with those conditions, allot which sh6uld be limited to 
protecting the FS04 utility'S rights under the contract. The 
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conditions must apply uniformly. To the extent a parailel sale
does not confOrm to the stated conditions, other arrangements may 
be necessary. We expect the FS04 utility to make every effort to 
accommodate parallel sales, so long as they are consistent with the 
seller meeting its obligations under the FS04 cOntract. 

49. Many nonutility projects, especially cogenerators, are 
- -

quite large. Other projects are developed in stages, and still 
others have optimal design that cannot be downsized without a 
substantial loss of efficiency. For all these reasons, many 
developers will want to make firm sales to more than one buyer. 

50. LOng-term sales to third parties (inclUding to 
nonutilities where allowed by applicable law) should be subject to 
the prior consent o£ the FS04 utility, but, as with parallel short
term sales, the FS04 utility may not withhold its consent 
unreasonably. 

51. The flexibility we have provided for multiple sales 
should obviate the need for lOR aggregation. 

52. One of the reasons lOR aggregation has been a significant 
concern in that SDG&E has a large IDR (Encina) scheduled early in 
the deferral window (because SDG&E has reliability-based need) and 
divided over two years. The parties may discuss whether to simply 
schedule the whole Encina 1 IDR for 1997. 

53. We have previously refused to put early termination 
provisions in standard offer contracts. 

54. We have not arrived at a fully competitive market, but we 
have come far enough, in part because of the marketing assurances 
we have just provided to sellers, to justify our requiring sellers 
to grant commensurate flexibility to buyers. 

55. The utilities' termination propOsals plAce great reliance 
on predefined triggering events. However, a -market out- trigger 
that uses well-defined market indices may both address our 
underlying concern to protect ratepayers and help QFs gAuge their 
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risk Of termination better than termination provisions without any 
prescribed trigger. 

56. We call fOr negotiation of at least.two contract 
termination/modification options because sellers finance their 
projects in different ways and will vary in their need for assured 
payment streams in the early years of their contracts. The basic 
options we have in mind would ensure that sellers could operate lor 
a substantial time at IDR-based prices but would enable buyers to 
cut back.or eliminate their purchase obligation if for any reason 
the Period 2 prices become uneconomic. The seller would indicate 
its choice among these options no later than the date of contract 
signing. Exercise by the buyer of either of these options should 
be made contigent on the availability to the seller of open access 
transmission service from the interconnecting utility, regardless 
of whether that utility is also the buyer under FS04 • 

. 57. we see no substantial benefit to allowing a utility to . 
terminate a contract during the (probably brief) period between 
contract signing and commencement of significant work to actually 
develop the project. The way to deal with long-term risk Is not to 
tear up newly signed contracts, but to revisit the forecast at 
stated intervals and devise hedging strategies, as we do in the 
ER/Update cycle. 

58. Transmission access is the key to the wholesale 
generation marketplace. We will measure utilities' willingness to 
compete, not by their rhetoric, but by the scope and quality of 
access services they provide. While there may always be some 
arrangements that must be specially tailored, many conditions of 
service can be stated in advance, and barriers must be eliminated 
wherever possible, so that access services are available when and 
as needed, with minimal transactions cost. 

59. Nonutility generators must recognize that the proportion 
of long-term purchases in utility portfolios will necessarily 
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depend in important part on the risks associated with such 
purchases, 
conolusions of Law 

,---" 

1. The FS04 settlement we are approving will apply to the 
uniform Fs04 offered by PG&EI SDG&E, and Edison. The additional 
Fso4 curtailment option will not apply uniformly at this time. We 
do not require SOG&S and -Edison to include the identical option, 
but we are urging those two utilities to negotiate a functionally 
similar option tailored to the needs of their systems. 

2. Before the solioitation, the utilities should file 
conformed FS04 power purchase agreements and revised auctiOn 
protOcols. The schedule for these filings will be established by 
ruling of the Assigned Commissioner or ALJs. 

3. The settlement successfullY embodies our'policy 
directions from 0.91-06-022. 

4. Further changes to Fs04 should be incremental, not a 
return to where we started drafting in 1985, or even earlier. 

5. we approve an additional FS04 curtailment option 
(available only to firm capacity OFs) stipulated to by PG&E and 

GCWG. 
6. The settlement (specifically, the mechanism for air 

quality adders/subtracters) must be modified to reflect our shift' 
ORA has correctly 

The value (cost) 
from uniform to nonuniform emissions valuation. 
implemented our shift to nonuniform valuation. 
imputed to the IDR's emissions can be greater or less than that 
imputed to the OF's, based both on the comparative volumes of such 
emissions and on the respective sites where they would occur. 
ORA's formula captures both of these valuation aspeots. 

7. Because the settlement is (of necessity) silent on the 
emissions valuation change effected by 0.92-04-045, our adoption of 
ORA's propose implementation of that change does not constitute a 
rejection of the settlement • 
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8. PERC dOes not certify or othezwise regulate foreigl'l 
generating facilities for compliance with PERC regulation~ 
governing OPs. 

9. Edison differs with the settling parties on several 
provisions regarding foreign generating facilities. Because nOne 
6f Edison's prOpbsed conditions offers utilities a useful or 
necessary protection, we do not reach the question of whether 
Edison's conditions would violate any trade agreements. 

10. Section 12.4 of the Settlement Agreement is well-crafted 
to address any situation where FERC acquires Or assumes 
jurisdiction Over a purchase from a foreign generator under FS04. 
If FERC decides to regulate these payments to a foreign generator 
and ratifies them, rather than finding them illegal, FERC'S 

. decision harms neither the buyer nor the seller. Thus, the 
purchasing utility incurs no harm, and should have no entitlement 
to indemnity, where this circumstance (the purchase is regulated by 
FERC but not unlawful) occurs. 

11. ~he Settlement Agreement provides that the FS04 contract 
shall be governed by the laws of california, as if the agreement 
had been executed and were to be performed entirely within 
california. This section gives a california cOurt adeqUate grounds 
to take jurisdiction. 

12. Under California law, a generating facility dOeS 
-intrastate business· and must therefore appoint an agent for 
service of process. California courts have found that out-of-state 
businesses conduct -intrastate business· when they merely ship 
goods into the state, even without a contract executed in 
California. 

13. ~he settlement Agreement precludes an out-of-state entity 
from using a ·safe harbor· provision normally available under 
California law to avoid the appointment requirement. 

14. California law says that all judgments are conclusive. 
·conclusiye- means that the same parties may not litigate the iSBue 
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again, although they may appeal the decision. The Settlement 
Agreement designates california law as governing FS04 contracts, so 
judgments would be -conclusive- within the meaning of the 
California Code of Civil Procedure. 

15. -Residual- air emissions frOm a plant are those occurring 
after BACT has been applied. 

16. NDx -offsets- acquired by a OF should be netted against 
its residual emissions rate to the extent such offsets are acquired 
(1) to comply with requirements of the air quality district with 
jurisdiction over the OF's pOwer plant, or (2) to avOid a 
subtracter where its emissions rate exceeds that of the lOR. 
Offsets acquired in connection with polluting emissions other than 
NOx are not incorporated in the adder/subtracter calculation. 

17. Quantification of a OF's offsets must conform to the 
accounting rules of the air quality district(s) that would enfOrce 
the offsets. 

18. We rej~ct the GcwG proposal regarding -actual- emission 
redUctions because that proposal could easily result in ratepayers 
paying for emissions clean-up of c6generators' steam hosts. 

19. Arty bidder in the Update should be credited for an 
emission reduction (whether acquired as part of permitting its 
plant or to avoid a subtracter) only as accounted for by the 
relevant air district. 

20. DRA proposes that the adder (or subtracter) payment to a 
OF is calculated from the OF's residual emissions, net of any NOx 
offsets. This is consistent with 0.91-06-022 and is approved, 

21. The FS04 contract does not clearly handle the situation 
where, during a partial forced outage, the seller would have t6 
allocate its output, e.g., between more than one fi~ FS04 
contract. No consensus was reached, although OF parties and PG&E 
generally propose that each purchaser receive a pro rata share of 
the contract capacity and energy. This proposal is reasonablei 
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22. Utilities exercising their right_s to, reduce or terminate 
FS04 purchase obligations should not be entitled to repayment of 
any levelized capacity payments to the OF before the effective date 
of the reduction or termination. 

23. The purchasing utility's exercise 6f its option to reduce 
or terminate its purchase obligation should resuit from a 
management decision based on all the relevant information 
reasonably available to management at the time of the decision. 
This'is basically no different from other decisions utility 
management is called on to make in the course of business. 

24. We will conduct reasonableness review of the utilities' 
contract administration. They will haVe to demonstrate that each 
decision regarding the exercise of any of the contract ' 
termination/modification options is in the best long-term interests 
of ratepayers, when analyzed using then-current resource planning 
assumptions consistently applied to the whole utility resOurce 
plan. 

25. In order to enable the utilities to publish their final 
RFBs in timely fashion, this order shall be effective lmmediately. 

ORDER 

IT IS ORDERED thatt 
1. The Motion for Approval of Settlement Agreement, jointly 

filed by pacific Gas and Electric Company (PG&E), san Diego Gas & 
Electric company (SDG&E), the Commission's Division of Ratepayer 
Advocates (ORA), Independent power Producers Association, 
Geothermal Resources Association, Coalition for Energy Efficiency 
and Renewable Technologies (CEERT), and British Columbia power 
Exchange corporation, is granted. ORA's pr6posal, described in 
Section 3.3 of the foregoin~ opinion, for implementing the change 
in air quality policies directed in Decision 92-04-045, is 
approved. 
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e 2. The additional curtailment option stipulated to by pG&E 
and Gas Cogeneration Working Group (GeWG) is approVed. SDG&E and 
Southern California Edison company (Edi~on) are directed to meet· 
with GeWG to develop possible additionAl curtailment options 
adapted to SDG&E's And Edison's respective systems. 

• 

• 

3. EdIson's, GCWG's, CBERT's, Zond Corporation's, and 
American Wind Energy Association's Objections and/or alternatives 
to the Settlement Agreement are rejected. 

4. The request of Air PrOducts and Chemicals, Inc., to 
intervene in this proceeding is granted. 

S. The Assigned Commissioner or Administrative Law Judges 
shall set a schedule for filing 6f (1) revised Requests for Bids 
(RFBS), (2) revised auction protocols, and (3) revised uniform 
Final Standard Offer 4 power purchase Agreements by the respondent 
utilities herein. These filings shall confOrm to the 
dete~(~Ations in the foregoing opinion regarding Final standard 
Of fet ' 4 ,". and also to bur determinations regarding transmission 
access and: costs in Investigation 90-09-050, which has previously 
been cons~lidated with the Biennial Resource plan Update for the 
completio~·of this bidding cycle. Such filings shall be subject to 

~,fina1 'reyiew by the parties, and after any further required 
mOdltidation to ensure conformity with all applicable Commission 
decisions, the RFBs shall be published as the formal commencement 
of the solicitation period for this bidding cycle. 

6. The Assigned commissioner or Administrative Law Judges 
shall expeditiously confer with the parties and take any and all 
appropriate steps to promote the successful completion of all tasks 
remaining before commencement 6f the solicitation period. The 
Commission urges implementation of this and prior orders, and 
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negOtiati6nasa.ppror»"tiate, M completed in time for final 
commlssl~n approval IIi,'February 1993 • 

. This orderls -.effective today. 
Dated December 3, 1992; at san Francisco, California. 
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·' 

• APPENDIX A 
Page 1 

AW 
BACT 
CEC 
CEERT 

Table ot Acronyms and Abbreviations 

Administrative Law Judge 

D. 
ORA 
Edison 

'ER-90· 
FERC 
Fso4 
GCWG-

I. 
iDR 
IEP/GRA 

kW 
kWh 
MW 
HOx 
PG&E 
POWEREX 
PO 
PU Code 
OF 
RYB 
SoG'E 
Settling Parties -

Best Available Control Technoiogy 
california Energy commission 
Coalition for Energy Efficiency and 
Renewable Technologies 

Decision 
Division of Ratepayer Advocates 
Southern california Edison company 
1990 Electricity Report 
Federal Energy Regulatory Commission 
Final Standard Offer 4 
Gas cogeneration working Group 
Investi9ation 
Identified Deferrable Resource 
Independent Energy producers 
Association and Geothermal Resources 
Association 

Kilowatt 
Kilowatt-hour 
Megawatt 
Oxides of Nitrogen 
pacific GAs and Electric Company 
British Columbia Power Exchange Corp. 
Proppsed Decision 
Public Utilities Code 
qualifying facility 
Request for Bids 
San Diego Gas & Electric Company 
PG&E, SDG&E, ORA, IEP/GRA, CEERT, and 
Powerex 
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sot 
802 

804 
. Zond/AWEA 
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standard Qff~r i 
- standard otfer 2 

standard otter " 
- zond corporation and American wind 

Energy Ass6oiati6n 
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APPENDIX B 

Public utilities Code section 455.5 

.\55.5. (a) In establlihing rates lor any electrical, gas. heat. 6r wattr 
corporatioo.. the conunissioo may tliminatt Consideration of the value 0( any 
portion 6f any efedric, gas, heat. or water genention or production lacility which, 
aIler having been placed in service. iemains out 6f seniCe for nine Or IOOrt 
consecutive months. and may disallow any e%penSes related to that facility. UpOn 
elimirating C6tLSideratioD of any pOrtion of a facility or disallowing any expenses 
telated thereto under this sectiOO. the commission shall reduce the rates of the 
corpOration accordingly and sb.tlI. (oraecounting purpos.es. recotd the value of 
that portion of the facility in a deferred debit a«ounl and shall treat this am6wlt 
simiJu to the treatment of the allowance lor funds used during construction. When 
that portion of the facility is returned to useful service, as provided in subdivision 
(c). the corporation may apply to the eonunission for the inclusiOn ofits value and 
expenses related to its operation (or purposes of the establishment olthe 
rorpxatioo's rates. . 

(b) Every electrical. ga$. heat. and water corporation shall peri6d.ical1r. as 
required by the rommission, report to the tommission on the sUtus Of 3lly p6rtiOO 
of any etectrlc. g&$. heat. or water generatiOn Or production facility which Is out 
of serviCe md 5haII iinmedi1tely nOtify the Commission when any portiOn of 1M 
facility bas been oot of senice for nine consecutive months. 

ee) Within 45 days ofre<-ei'oing the notificatiOOspecified in subdivision (b). the 
Commission shall institute an investigation to detennine "'hether to reduce the 
tates of the roq>OnOOn to refled the portion of the electric. gas. heat. or W2tel 
generation or production facility which is out d senice. For purpOSeS 01 this 
rubdio.ision. out-ol-setvice periods shall not include planned Olltagesol 
predetennined duration scheduled in advaoce. 

The cOmmission's order shaIJ require that rates associated with that facility are 
su~t to refund from the date the order instituting the investigation was issutd
The commission shall consolidate the bearing on the imestigation with the next 
general rate proceeding instituted for the corporatioil. 

(d) Upon being informed by the corporation tNt any portion o(its e!edric, gaS, 
beat, or water seneration or production facility which was elirnUuted from 
consideration by the commiSsion in establishing rafes for being oot of semce for 
nine or more (On.StcUti,,·e IDOnths pursuant to subdi .. isioo (a) Or (b). has been 
restored to stn1Ce and has achieved at least 100 continuous hours 01 operatiOn. the 
commission may again consider that portion of the facility tor purpo$e$ of 
establishing rates. and may adjust the CorporatiOn's rates l~rdingty with6ut 1 
he-J.rin~, except that a hearing is tequired on whether to include. tor purpOSes of 
establishing rates. any additional plant value added. 

(e) ~othing in this section prohibits the ('Ornmissioo hom re\ie~ing the effects 
of any electriC, gas, beat, or water seneration or production facility which bas been 
out of seniCe for less than nine consecutive months or planned oubges of 
predetennined duration scheduled in advance. 

(0 For puI1)OSeS of this section, an etectric, gas, beat. or water genetation or 
prOduction facility includes only roch a facility that the commission detennines to 
be a major facility of the ('Orporation. and does ilot include any facility detennined 
by tbe commission to tooStitute a plant held (or future uSe . 

(END OF APPENDIX B) 


