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Decision 92-12-023 December 3, 1992 _ »
.BBFORE THE PUBLIC UTILITIES" COHHISSION OF THE STATE OF CALIFORNIA'

order Instituting Rulemaking into )
. natural gas procurément and
reliability issues.

R 88 08 018 )
(Filed August 10, 1988)

)
)

~ ORDER DENYING REHEARING ANDO‘:

In Decision (D.)92-07-025, we adopted final rules for
implementing thé capacity brokering program for natural gas.
These ruleés were adopted in accordance with D.91-11-025, as .-
modified by D.92-02-042, and with the capacity reallocation rules
of thé Federal Energy Regulatory Commission ("FERC"). The rulés
dealt with certain rates and cost allocation mattérs, capacity
curtailments and priority of service, certain operational issues,
and core subscription services. It also addressed utility = '
incentive proposals which would promote the efficiént use of
existing pipeline capacity commitments.

Numerous parties filed applications for rehearing of
D.92-07-025, including: (1) California Industrial Group,
california Manufacturérs Association, and california League of
Food Processors (”CIG”, collectively): (2) El Paso Matural Gas
Company (”El Paso”)) (3) Pacific Gas and Electric company
("PGLE”) } (4) Southern california Gas Company ("SocalGas”)} (5)
southern Califéornia Edison Company (”Edison”); (6) sunrise Energy
Company and SunPacific Energy Management, Inc. (”Sunrise”,
collectively): and (7) Southern california Gas Company, Southern
California Utility Power Pool, Imperial Irrigation pistrict, and
Southérn california Edison Company (”Joint Applicants”, o
collectively). Responses to these applications for rehéaring
were received from California Cogenération Council (~*ccc*);
Transweéstern Pipeline Company ("Transwestern”){ PG&LE; Canadian
Petroleum Association (”CPA”): Indicated Producers (”IP*}; and

ScCalGas.
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We havé carefully reviewed éach and évery allegation
- of error raised in theée above applications and considéréd the
responses thereto, and are of the opinion that insuffiocient
grounds for granting rehearing have been shown. However, in the
coursé of discussing many of the issues raised by the . _
applications, we provide in today’s Order additional discussion
and clarification of our new ruleées for implementing our capacity
brokering program, and whére appropriaté, wé make minor
modifications to D.92-07-025. Any issues raised by the parties
but not discussed in this Order are deemed to bé without merit
and are denied.

Limitation of the Core’s Liability for Stranded Costs

Both CIG and SoCalGas argue that we érréd by limiting
the core's liability for stranded costs to no more than 110
percent of the capacity resérved for the core. (CIG’s
Application for Rehearing, pp. 7-10! SocCalGas’ Application for
Rehearing, pp. 7-11.) CIG argués that limiting the core
responsibility to 110% of the capacity reserved for thé coré
based on the ”slack factors” adopted in D.90-02-016 was arbitrary
and allegedly inconsistent with the wéight of the evidence in the
hearing. (CIG’s Application for Rehearing, pp. 7-8.) SoCalGas
asserts that in limiting the liability of thé core customers for
the strandeéd costs, wé overlooked the extensive evidence that the
noncore customers aré 1ikely to bypass if forced to beéar most of
the stranded costs. Such a result would léave the core class
holding the burden of thesé costs in the future., (SoCalGas’
Application for Rehearing, pp. 7-11.) Accordingly, SocCalGas
requests in its rehearing application that we should require all
customérs to bear a pro rata share of stranded costs, or at least
defer the issue of allocation of stranded costs to SoCalGas’ 1993
Biennial Cost Allocation Proceeding (”BCAP*). (SoCalGas’
Application for Rehearing, pp. 10-11.) We disagreée with these
arguments.,
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) In D.92-07-025, we stated that *the core class shouldir
sharé the costs of a prégram or investment from which it B
benefits.” (D.92-07-025, pp. 16-17 (slip op.).) 1In the case of
capacity brokering, we determined that thé benefits of capacity
brokéring accrue to thé noncoré customérs, and that capacity
brokering is 1ikely to incréase the risk and cost of gas service
to the core. (Id. at p. 17 (slip op.) This determination was
supportéd by the evidence submitted by TURN and DRA. (Seé Exh.
TURN-10, pp. 7-8: and Exhibit DRA-12, pp. 1-9 and 1-17.)

In D.92-07-025, we also détermined that no specific
class of customers was responsible for stranded costs, and thus
allocated some of the costs to all customérs. (D.92-07-025, p.
18 (slip op.).)" However, because of the substantial benefits to
the noncore from capacity brokéring, wé decided to not allocate
thée stranded costs on a pro rata basis among noncore and core
customers. Rathér, wé limitéd the 1iability of the core class -
for thesé stranded costs to 110% of existing capacity held for
the core class on each pipeline. (D.92-07-025, pp. 18-19 (slip
op.).) This constituted a 10% cap on the liability of core
custoners for stranded costs. The Commission found this amount
to be a beneficial level of slack capacity, and thus, the
additional 10% constituted *a reasonable figure for deteéermining
the coré class’ responsibility over and above the capacity held
to serve the coré during the peak periods.” (D.92-07-025, p. 19
(slip op.).) This 10% cap is supported by the evidence in the
record. (Exh. TURN-10, p. 10.) The use of the slack factor was
derived from D.90-02-016, which used such a mechanism to limit
the 1iability of core customers for new pipeliné projects. (Re_
Interstate Natural Gas Pipeline Supply and Capacity (D.90-02-016)
35 cal.P.U.C.2d 196, 226 & 260, fn, 12.)

Based on the abové discussion, wé find no merit to
CIG’s argument that it was arbitrary to adopt the 10% cap from
D.90-02-016. Although we applied the reasoning in D.90-02-016
for using the slack factors to limit the liability of core
customers -- namely, that the core should pay only for that which




R.88-08-018

it benefits (see id. at pp. 245 & 249), the 10% figurée was
proposed by TURH. Thus, the évidence supports the adoption of
the 10% cap.

It is noted that cIG in discussing this issue pbinted
out the need to modify the following statement on page 17 of
D.92-07-025t ~However, wé havé no évidence that thé core will
bénefit from capacity brokering.” Theré is évidencé in the
réecord alleging such benefits. However, we find this evidence
unconvincing. Thus, wé will modify this sentence to read as
follows: ~However, we aré unconvincéd by the evidence that the
core will benefit from capacity brokering.” We will also modify
the next senténceé to explain why the evidence is unconvincing.
It shall read as follows: ~Indeed, the weight of the evidence
suggests that capacity brokering by itself is likely to increase
the risk and cost of gas service to the core.”

- SocCalGas’ argument on this issue constitutéd no noré
than & request that we réconsider our decision to limit the core
. class’ liability for stranded costs based on thé assértion that
noncore custoners will bypass the LDC’s system if the 1iabjlity
for stranded costs is not borne on a pro rata basis by core and
noncoré customers. Esséntially, SoCalGas’ rehearing application
raises no legal eérror on this issue.

PGLE’s Federal Preemption Arguments

In our decision adopting the capacity brokering rules,
we determined that PG&E could not set aside 400 mmef/d of
interstate capacity for its own electric department. (D.91-11-
025, pp. 39-41 (siip op.).) PG&E now clalms that D.92-07-025,
which impléménts this determination, is unlawful on grounds of
federal preemption. Specifically, PG&E argques that our
determination to prohibit PG4E from setting aside interstate
capacity for its own electric department constitutes a direct
jntrusion into the field of regulation réserved to the FERC and




R.88-08-018

also precludes uniformity of regulation by the PERC. (Pcék’éﬁ?:
Application for Rehearing, pp. 7-10.) L - R

Beforée discussing the merits of these preemption -
arguménts, weé note that PGLE should have raised these arguments
in its application for rehearing of D.91-11-025, and not _now, -
because we re)écted thé sét aside for PG4E’s electric department
in that decision, and not in D.92-07-025. Public Utilities code
Section 1709 préecludes a collatéral attack on D.91-11-025, whic¢h
has bécome final. (Pub. Util. code, §1709.) However, PG&E has
crafted an argument rélying on Order 636, which was issuedrbyxthe
FERC after the Commission decided its capacity brokering rules in
D.91-11-025 and D.92-02-042, (Sée Pipeline Service obligations
and Revisions to Requlations, Etc. {*Order 6367} (1992) 59
F.E.R.C. §61,030, 57 Féd.Reg. 13267 (April 16, 1992), pp. 207-208
& 215 (slip op.).) Thus, the meérits of the preemption arguments
are addréessed. . C

in D.91-11-025, we rejected this réservation of -
capacity for PGLE’s electric department in advance of offérlng it
to others on the grounds that "reserving capacity for PGLE’s
eléctric department would be contrary to our stated policy
objectives of protecting core ratepayérs and promoting
competitive gas markets.” (D.91-11-025, p. 42 (slip op.}.) It
was also to ”"ensure that all noncore markét particlipants havé
equal accéss to capacity.” (Id.) Thus, we consistently have
treatéd PGLE’s electric department like any other noncére
customer. (See Re Interstate Natural Gas Pipeline Supply,and
Capacity (D.89%9-02-071) 31 cal.P.,U.C.2d 222, 229, in which we
réfer to PG4E’s éleéctric departmént as a customer of the gas
distribution utiljties; sée also, Re Raté Design for Unbundled
Gas Utility sServices [D.88-03-085]) (1988) 27 Cal.P.U.C.2d 591, . -
597; Re New Regulatory Framework for Gas Utilities (D.86-12-010)
(1986) 22 Cal.P.U.C.2d 491, 505.)

In the FERC’s Order 636, there is no special
reservation of interstate capacity for an LDC’s UEG, such as
PG4E’s electric department. Rather, Order 636 speaks about
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access to all customers on a nondiscriminatory basis. (See
_Pipeline Service obligations and Revisions to Requlations, Etc.
{~Order 636-A") (1992) 60 F.E.R.C. 961,102, 57 Fed.Reg. 36145
(August 12, 1992), pp. 77-79 (slip op.).) It is noted that the
FERC itself has noted 7“thé possibility exists that LDCs piqht*
favor their own énd-users in ways that constitute potential undue
discrimination.” (Id. at p. 78 (slip op.).) Accordingly, our
réjection of the 400 mmcf/d reservation on the basis of equal
access neither conflicts with any provision in Order 636, nor
directly or indirectly intrudes upon the FERC’s jurisdiction. -
Instead, our refusal to set aside interstateée capacity for PG&E’s
~eélectric department supports, at the state level, thé goals of -
the FERC’s capacity reallocation program to provide open acceéss
on a nondiscriminatory basis.

, Also, an issué of uniformity of requlation does not -
arise from the rejection of the sét aside. In its rehearing
application, PG4E portrays our refusal to reéserve 400 mmcf/d of
intéerstate capacity to the utility’s UEG as an unlawful attempt
to control who may or may not participaté in the FERC’s
réallocation program, which allegedly has the effect of
destroying the FERC’s unifornity of regulation over interstate
gas capacity. (PG&E’s Application for Réhéaring, pp. 8-11.)
However, this portrait is simply wrong. No Commission decision
precludés the participation of any customer in the FERC’s
reallocation program. In fact, PG4E’s électric departmeéent may
compete for capacity like any other UEG or noncore customer.
{(D.91-11-025, pp: 41-43 (slip op.).)

Theréfore, for the above reéasons, we acted lawfully in
réjecting the proposal to sét aside interstate capacity for
PGLE’s electric departmént. PG&E’s federal preemption arguments

are without merit.
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PGEE’s Taking Arqument

PG&E onceé again argues that our réjection of PGLE’s
attempt to assign interstate capacity to its own electric
déepartment is an unconstitutional taking. (PG&E’s Application
for Rehearing, pp. 10-12,) In revisiting this issue, we again
" reject this argument for the same reasons that we did in D.91-11-
025 and D.92-02-042. ’

In D.91-11-025, wé determined that interstate pipéline
transportation service does not constitute a property right of
PGLE. (D.91-11-025, p. 41 (slip op.).) As we stated in that
decision, 7"PG4E’s rights over the interstate pipelines are rights
associated with PGSE’s status as a customer of thé interstate
pipeline companiés. Associated rates for transportation services
are tariffed. PG&E recéives service on behalf of its CUStomers
who pay the full tarifféd costs of service.” (Id.)

In D.92-02- 042, the rehearing ordér for D.91- 11-025,
we rejected all of PG&E’s taking claims including those involving
the assignment or reservation of interstate capacity for its
eléctric department. (D.92-02-042, pp. 15-20 (slip op.).)
this order, we also stated that even if, assuming arguéndo, there
existed a property right, our refusal to allow PG&E to reserve or
assign capacity to its UEG did not constitute an unconstitutional
taking, and was no moré than a proper exerciseé of the
comnission’s authority or policeé power to réqulaté the allocation
of intérstate capacity acquired by an LDC, such as PG&E. (D.92-
02-042, pp. 15-17 (slip op.).)

PG&4E then raised this issue in its Petition for Writ
of Review of D.91-11-025, which was denied by thé california 7
Supreme Court. (See Commission’s Answer to PG&4E’s Writ o6f Review
in pacific Gas and Electric Company v. Public Utflities
Commission, S025614, filed April 16, 1992, pp. 37-39, and the
California Supreme Court’s denial of the Petition for wWrit of

Review on July 22, 1992.)
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_ ~ By raising this issueé in its application for rehearing
of D.92-07-025, PGLE is asking for the relitigation of a
previously decided issue. PG&E attempts to keep thé taking issue
alive by citing to the following statement in the commission’s
Answer to its peétition for Writ of Réview (p. 27)¢ #Sinceé no
capacity has yét been assigned, there is no neéd for compensation
until such assignmeént has occurréd.” PGLE’s position assumes
that the assignmeént or reservation of intérstate capacity for
PG&4E’s UEG constitutes a property right which can be taken. As
discussed above, PG&E has no such property right. Thereéfore, we
find the argument without merit.

Removal of the October 1, 1992 Conversion Requirement

In its rehearing application, El Paso requests that we réinstate
the requirement that PG&E convert its sales capacity entitlements
to transportation capacity éntitlements on the PGT systém by
October 1, 1992, This requirémént had been imposed by D.91-115
025,

However, in D.92~07-025, we determined that the
requirément was no longer neceéessary. That detérmination is
supported by the fact that the FERC in Order 636 has réequiréd
PGLE to become a firm transportation customer of PGT éven if PG4E
does not eéxércise its conversion rights by October 1, 1992, and
that the FERC has mandated impleémentation of capacity
reallocation programs prior to the 1993-94 heating séason.
(Pipeline Sérvice oObligations and Revisions to Requlations, Etc.
(*Order 636~} (1992) 59 F.E.R.C. $61,030, 57 Fed.Reg. 13267
{(April 16, 1992), pp. 207-208 & 215 (slip op.).) Thus, the
FERC’s action has made it unnecessary to réquire that PG4E
exercisé its conversion rights by October 1, 1992. (D.92-07-025,
pp. 7-8 (slip op.).) It is noted that order 636 does not
preclude earlier implementation once a pipeline company has an

approved program.
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Déﬁble'nenana.Charqes

In D.92-07-025, we decided to implément capacity
brokering as each pipeline received FERC authorization for
capacity reallocation rather than wait for all pipelines.to
réceivé such authorization. This decision was in response to
concerns that delays in capacity brokering would increase thé
risk of stranded investmént. (D.92-07-025, p. 9 (slip op.).) As
a result, wé implemented a dual program, and adopted transition
rules. These transition rules permitted a successful bidder_for
a utility’s firm interstate capacity rights to unbundle its '
interstate demand charges from its intrastate transmission rate
and alloweéd this bidder to abrogate outstanding commitments for -
bundled transportation sérvices (such as an SL-2 contract) under
the OIR procurémént program. (D.92-07-025, pp. 9-10 (slip Op.).)

In its rehearing application, Sunrise argués that
thesé transition rules give an unlawful preferential treatment to
customeérs that rely upon utility-owned and brokered firm =~ =
interstate capacity over those customers who rely upon their own
firm interstate capacity. (Sunrise’s Application for Rehearing,
p. 6.) Sunrise éxplains that this preferential treatmént is thé
result of the delays in the implementation of capacity brokering
at the federal level and in interstate demand charge unbundling
in california, which has caused a double demand charge problem.
(Sunrise’s Application for Rehearing, p. 3.) Sunrise propéses
the elimination of such alléged unlawful discriminatory treatment
by unbundling the pipeline démand charges from the intrastate
rates of customers who rely on non-utility firm interstate
capacity rights, and by extending ~the contract abrogation rights
to all customers that haveée obtained capacity rights prior to or
during the transition period.” (Sunrise’s Application for '
Rehearing, p. 7, emphasis in original.) It is noted that Sunrise
raised the unbundling proposal in a Petition for Modification of




'R.88-08-018 L/dp

D.92f07-025, which was rejeécted and disposed of in D.92-11-
014, | -

In D.92-07-025, we acknowledged the double démaﬁ&
charge problem, and decided to establish an interim tracking
account for interstate pipeliné demand charges that aré embédded
in thé intrastate transmission ratés of customers that reéceive
their gas over interstate capacity that is not owned and
controlled by the california LDCs., (D.92-07-025, pp. 45-46 (slip
op.).) However, we deférred determining the allocation of
dollars among customer classés to each LDC’s cost allocation
proceeding. (Id. at p. 46 (slip op.).) We also did not rémove
from the intrastate transmission ratés the interstate demand
charges for those who obtain their gas over non-utility
transportation capacity.

) Although Sunrise supports the setting up of a
regqulatory mechanism to track the pipeline demand charges,
Sunrise argues that it is not enough. Sunrisé argues that -
ﬁnbundling theé intérstatée double demand charges from the
intrastate transmission rate for customers who recéivé gas oveér
non-utility interstate capacity is nécessary to eliminate the
unlawful preferential treatment to thosé who rely upon utility-‘
owned (and brokeéred) inteérstate pipeliné capacity. (Sunrise’s
Application for Réhearing, p. 3.)

1. In D.92-11-014, we clarified the tracking account adopted in
D.92-07-025 by renaming it a memorandum account and by specifying
what costs could be booked in such an account. (D.92-11-014, p.
5 (slip op.).) We also rejected Sunrise’s request to remove the
interstate demand charges from intrastaté ratés for a select
group of customers. (Id. at p. 4 (slip op.).)
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sunrise relies on Public Utilities code section 453 in
arguing the unlawfulness of the discriminatory treatment -
résulting from thé double démand charge. This statute provides,
in relevant partt —

»No public utility shall establish or
maintain any unreasonablé difference as to
rates, charges, sérvice, facilities, or in
any other respect, éither as beétweéen
localities or as betwéen classes of service.”
(Pub. Util. code, §453, subd. {(c}.)

In économic regulation, discrimination is not per se
illegal. Rather, thé law is clear that the Commission has the
authority to make economic classifications, in its discretionary
éxercise of its quasi-legislative function. (california
Manufacturers Assn v. Public Utilities Com. (1979) 24 cal.d 251,
261.)- In fact, the Commission has ~wide discretion to make rate
classifications that reflect a broad and varied range of econonic
considerations.” (Id. at p. 260.) Therefore, "(h)aving e
discretion to consider factors other than cost, the [C)ommissioén
must necessarily create some disparity among users.” (Id. at p.
261.) Theése classifications are légal so long as there is *a
reasonable relationship bétween the classifications drawn and the
purpose for which they are made.” (Wood v. public uUtilities
commission (1971) 4 cal.3d 288, 294) see also Toward Utility Rate
Normalization v. Public Utilities com. (1978) 22 Cal.3d 529,

544.) -

In D.91-11-014, we explained why we rejected the
proposal to immediately unbundle the interstate demand charges
for all noncore customers. (D.91-11-014, pp. 2 & 4 (slip op.).)
We stated that this additional protection requested by Sunrise
was "unwarranted given the uncertainty all parties confront
surrounding the issue of stranded capacity and transition costs
associated with unbundling interstate pipeline demand charges.”
(I1d. at p. 2 (slip op.).) Further, the regulatory mechanisn
adopted in D.92-07-025 is sufficient to deal with the double
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demand charge issue for the moment, and allow "the COnmission the
discretion to act on this issue in the fullnéss of time.” (Id.)
Also, we explained that to begin ~the unbundling of the '
intérstaté demand charges for a selected group of customérs”
prior to the implementation of capacity brokering would result in
a "piecemeal approach to industry restructuring issues
surrounding theée unbundling of interstate pipelfne capacity and
the associated transition costs. . . .7 (Id. at p. 4 (slip
op:).) Such a piecemeal approach would bé poor public policy.

(1d.)

Thus, we bélieve that the effects of thé double deémand
charge aré reasonably and effectively minimized by the regulatory
méchanism for tracking pipeline demand charges that we
establishéd in D.92-02-025, as modified by D.92-11-014. Our
réjection of Sunrise’s request to unbundle the interstate
pipéline demand charges is based on sound public policy grOUnds.

Accord1ngly, any e¢conomic classification drawn betweén those
customers who do rely on utility-ownéd and brokered interstate
pipéline capacity and those customers who do not is justified,
and doés not constituteé undue discrimination. _

Further, our transition ruleés, which relieve
successful bidders from double demand charges and permit them to
abrogate contractual commitments for bundled transportation
servicés, provide an incentive for noncore customers to acquire
utility-owned and brokeréd interstate capacity, and thus minimize
stranded costs for a utility’s ratepayers. Reducing stranded
costs is an important concern and goal of the Commission. (See
D.92-07-025, pp. 9 & 53, Finding of Fact No. 37 (slip op.).) The
goal to minimize such costs is not met by unbundling interstate
demand charges for customers who do not rély on utility-owned and
brokered firm interstate capacity. Thus, there exists a rational
basis for the resulting differential treatment in the transition
rules betwéen those customers who successfully bid for utility-
ownéd and brokered capacity and those who do not.
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Wé conclude, théreforeé, that we have exercised our -
discretlon properly and constitutionally. (Seeé Toward Qti;igx 7
Rate Normalizatfon v. Public utilities com., supra, 22 Ca1.3d;at

p. 544.)

Due Process

sunrise also arques that we adopted the transition

rules in D.92-070-025 without giving the parties notice and an
opportunity to commént on them, and thus, violated its due ,
procéss rights. (Sunrise’s Application of Réhearing, pp. 9 10.)
This argument is without merit. <
_ In an Administrative Law Judge'’s (*ALJ’s”) ruling of

April 8, 1992, the parties weré asked to comment on theé impact of
'~ the FERC’s Order 636, which set forth rules and procedures for
‘capacity reallocation which woula result in the 11ke11h00d that
oneé- plpellne would receive author1zat1on prior to another.,:(See
ALJ’s Ruling, issued April 8, 1992, R.88- 08-018,*p. 2.) Theéseée
comments were solicited prior to the issuance of the ALI’s ‘
proposed decisjon. The comments of thé California Gas Harketérs
Group (”CGMG”), of which Sunrise Energy and SunPacific Energy -
Management, Inc. are members, reécognized that there would be a
transition period from the OIR procurement rules to capacity
brokering, and urgéd the Commission to implement capacity
brokering only when all the interstate pipelines serving
california received FERC Authorization. (Comments of the
California Gas Marketers Group on the Impact of FERC Order No.
636 Upon Capacity Brokeéring in california (”CGMG’s Comments on .
FERC Order 636%), filed May 8, 1992, R.88-08-018, pp. 2-3.)
Sunrise also discussed the unbundling issues in its comrments to
this ALJ ruling. (CGMG’s Comments on FERC Order 636, pp. 18-19 &
30.)
Further, in its initial comments to the ALJ’s proposed
decision, CGMG had an opportunity to address what should be done
during the interim period before capacity brokering is fully
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inplemented, and did so by recommending the elimination of the

. double demand charge by unbund11ng the 1nterstate pipeline demand
 charges from all customers’ intrastate transportation rates.
(Initial comments of the California Gas Marketeérs Group on the
Présiding Administrativée Law Judge‘’s Proposed becision (”"CGMG’s
Comménts to the ALJ’s Proposed Décision”), fileda May 20,- 1992,
R.88-08-018, pp. 4-5.) Thése comménts also contained a
discussion of the impact of Order 636 on the Commission’s
capacity brokering program. (See CGMG's Comménts to the ALI’s
Proposed Decision, pp. 23-25.) Consequéntly, Sunrise has not
been foreclosed from an opportunity to address theé issue, and 1ts
due process has not been denied.

Thus, for thé above reéasons, Sunrise was given
adegquate notice and opportunity to present its viéws as to what
should be done during the interim period between the time when
one pipéliné réceived FERC authorization and when all pipelines
“serving california would receive such approval. 1In fact, Sunrise
presented its comménts on this matter on at least two occasions -
- before and after the issuance of the proposed decision and
D.92-07-025. We did not adopt Sunrise’s position but set forth
transition rules which minimize any économic impacts resulting
from delays in implémenting capacity brokering and reduce the
risk of stranded investments. (D.92-07-025, p. 9 (slip op.}.)

CIG raises a similar due procéss argument in its
application for rehearing. It argues that D.92-07-025 modifies
D.90-09-089 *in order to effect impleméntation of capacity
brokering on a partial or pipeline-by-pipeline basis.” (CIG’s
Application for Rehearing, p. 3.) CIG claims that the parties
were not provided with notice and opportunity to be heéeard on the
modification of D.89-09-089 resulting from the partial
implementation of the capacity brokering program, and thus, the
Commission violated Public Utilities Code Section 1708.

CIG’s due process claim is without merit. Obviously,
CIG was well aware that the capacity brokering rulemaking (R.88-
08-018) was aimed toward adopting rules for capacity brokering
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which would affect the existing buy-sell program set forth in .
D.90-08-089. Thus, for CIG to argue that it had no notice that’
we would be dealing with issues involving the modification of the
éxisting rulés or. the timing of inplementation of capacity -
brokering is unfounded.

Further, parties had notice and opportunity to discuss
the timing quéstion in their comments on thé impacts the FERC’s
order 636 would have on implementing capacity brokering. Seéveral
parties took the opportunity to discuss the issue. For eXample,
in suggesting modifications to the existing schedule for
impleméntation of capacity brokering, Indepéndent Producers
{*1P”) proposéd partial implementation. (Response of the IP to
the April 8, 1992 Ruling of ALJ Malcolm, filed May 8, 1992, R.88-.
08-018, pp. 5-6.) CIG itself also comnénted on the timing issue
by arguing that capacity reallocation should be 1mp1emented on :

the plpélines ‘serving california at the same time, and further
récommendéd that éxisting buy/sell arrangements should continue;7'
even after capacity réleaseé programs are implemented. (Commeénts
of the CIG Régarding Impact of Order No. 636, pp. 2-3.) The
latter itself implicitly would have constituted a modification of
D.89-09-089, which viewed buy-sell arrangements as interim
arrangeménts. (See Re Gas Utlility Procurement Practices and
Refinéments to the Requlatory Framéwork for Gas Utilities (D.90-
09-089) (1990) 37 cal.P.U.C.2d 583, 626.)

Moreover, the issué of timing and partial
implementation was discussed in the comments of several parties
to the ALJ’s Proposed Decision. CIG in its comménts made
reference to its position concerning thé impacts of Order 636,
and reiterated its argument that the restructuring process for
all pipelines in california should be accomplished concurrehtly.
(Comments of CIG on Proposed Decision, filed May 20, 1992, R.86-
08-018, p. 25.) In its Comments to the ALJ’s Proposéd Decision,
IP asked the Commission to reject CIG’s own modification of D.89-
09-089 which would have maintained the existing buy/sell
arrangements after the implementation of capacity brokering, and
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urged partial implémentation. (Comments of the IP on the April
20, 1992 Proposed Decision, filed May 20, 1992, R.88-08-018,

pPP. 7-13.)

In sum, as demonstrated above, the parties did haﬁe'
noticeé and opportunity to eéxpress their positions concerning the
modification of D.90-09-089 and the partial implementatiéh of the
capacity brokering program resulting from the pipeline-by-
pipeline approval procédure mandated by thé FERC in Order 636.

Extending the Benefits of Capacity Brokering To Subscribers of
Relinquished Capacity E

_ Edison argués that we erred by adding a new provision
to the capacity brokering rules which réquires participants in an
LDC’s service léevél program to actually subscribe to brokered
capacity beforé they can (1) reducé their sérviceé level volumes
or (2) pay an unbundled intrastate rate.” (Edison’s Application
" for Rehearing, p. 2.) Edison clains that this new requiremént
frustrates the expeéctations created in D.91-06-026, and is '
arbitrary and discriminatory in limiting receipt of the benéfits
associated with the partial implementation of capacity brokering
to those who successfully bid for capacity held by thé LDCs on
existing pipelines. (Edison’s Application for Rehearing, pp. 2-
3.) Edison furthér récommends that if this requirement is not
deleted, then we should modify D.92-07-025 to provide the same
treatmént for customers who have subscribed to capacity that was
relinquished by an LDC as is given to those who are successful
bidders. (Edison’s Application for Rehearing, pp. 4-5.)

Edison claims that the new requirement “may frustrate
the expectations created in D.91-06-026 by its attempt to lock
participants into the service level program for a longer period
than they could have reasonably expected.” (Edison’s Application
for Rehearing, p. 3.) Edison bases these expectations on the
fact that in D.91-06-026, the Commission clarified its OIR
procurenent rules to give sone certainty to noncore customers who
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weré in the process of contracting for gas supplies by mandating
_that ~the commitments for SL-2 transportation and core -
subscription services {would) bé two years or until the date

. capacity brokering {was) inpleménted in R.88-08-018, whichever
occurs sooner,” and that ~*{i)n oxrder to assure a smooth
transition to capacity brokering among SL-2 customers, gas’
utilities should not require SL-2 customérs to provide matching
two-yéar supply commitments.” (D.91-06-026, p. 5 (slip op.),
éemphasis in original.) Thus, Bdison claims that noncore
customérs entered into their commitments to the service level
program with thése expéctations. Accordingly, Edison infers that
noncore customers expected to end their participation in the
service level program once capacity brokering occurred.

However, Edison ignores the fact there will be only
partial implementation of capacity brokering. The benefits fron
capacity brokering, including the ability to reduce service Yevel
volumes, should accrue only to those who are participants in '
capacity brokéring, namely, successful bidders of brokered )
intérstate capacity. Therefore, this fact comports with D. 91 -06-
026, and the expectations offeréd in that decision.

Edison’s arguments on arbitrariness and discrimination
are akin to those made by sunrise, except that Edison is
advocating on behalf of those customers who subscribed to
previously relinquished interstate capacity. Edison argués that
these customers, like successful bidders for brokeréd intérstate
capacity, should be able to récéive unbundled intrastate
transportation rates and be allowed to reduce their sérvice level
volumes by abrogating outstanding comnitments for bundled
transportation services. (Seée D.92-07-025, p. 10 (slip op.).)
Edison argues that by not giving customers who subscribed to
previously relinquished interstate capacity the same options that
have been offered to successful bidders, the Commission has acted
arbitrarily and discriminatorily. However, this argument fis
incorrect.
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_ Thére are important distinctions between successful
bidders for brokered capacity under R.88-08-018 and customers who
subscribed to previously relinquished interstate cap&city.i
Namely, succéssful bidders by their participation furthér the
goal of capacity brokering in minimizing stranded costs. ‘
However, this goal is not furthered by unbundling interstate
demand charges for customeérs that have alreéady subscribed to
previously reélinguished capacity. In fact, it has been argued
that unbundling the intrastate transportation rates for such
nonparticipants of capacity brokering may “result in the need to
redistribute more costs.” (Résponse of the CCC to the “
applications for Rehearing and Petitions for Modification, p. 5.)

Thus, eliminating thé doublée démand charges by
unbundling of intrastaté transportation ratés for succéssful
bidders of brokered capacity, and not for customérs who
subscribed to previously relinquished capacity, is reasonable and
justified. The differential treatment is neither arbitrary nor
unduly discriminatory (sée Toward Utility Rate Normalization v.
Public Utilities com., supra, 22 cal.3d at p. 544.); rather, it
is rationally related to goals for minimizing stranded costs.

Servicé Interruption Credit (*SIC”) & UEG-Cogénerator Parity

In D.91-11-025, we adopted SoCalGas’ proposal to offer
the SIC, which maké shareholders 1iable if any firm customer
sufférs more than one intrastate curtailment in any teén-year
périod. (D.91-11-025, pp. 29 & 31 (slip op.) Also, we stated
that the SIC was subject to the roétating block scheme adopted in
the decision. (Id. at p. 31 (slip op.). We further explained:

"thé utilities may fulfill (the) directive
reégarding curtailments of UEGs and
cogenerators if they curtail all UEGs once
during the ten-year period before curtailing
any cogenerator. Once the UEGs have been
curtailed one time within the 10-year period,
further curtailments must bé according to the
percentage of default rate. Of course, if
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the gas utility were to withdraw its offer of

- a Service Interruption Credit, the ten-year
~curtailment period would bé suspénded and
priorities would bé applied during éach
curtailmént. If the credit program were to

- bé suspended, the ten-year peériod would begin
anew with the proéogram’s reinstatémént. 1In
theé absence of a service interruption crédit,
a cogenérator will be given priority over a
UEG during eéach curtailment peériod if the
cogénerator pays the samé or a higher
percentage of the default rate than the UEG.”
(Id. at pp. 30-31 (slip op.).)

In D.92-07-025, we reiterated the directive that
*{w)hen the cogeneérator pays the sameé or higher pércéntage of
default rate, the utilities shall curtail all of their UEG
volumes ahead of any cogenérator volumes in eéach Curtailmént
episode.” (D.92-07-025, p. 26 (slip op.), emphasis Qmittéd.),“

’ :in their rehéérihg application, the Joint Applicants’
argué that this directive of curtailment priority betwéen VEG and
cogenération customers in D.92-07-025 is contrary to the SIC
adopted for SoCalGas in D.91-11-025. They réason that the
Commission held in D.91-11-025 that if SoCalGas offered the SIC,
the utility was exempted from such a curtailment réquirement.
(Joint Applicants’ Application for Rehearing, pp. 2-4.)

It is understandableée how the Joint Applicants came to
interprét that D.91-11-025 gave SoCalGas such an exeémption.
However, such an exemption cannot stand bécause it is contrary to
Sections 454.4 and 454.7 of the Public Utilities code. Sectioén
454,4 mandates that there be parity betweén the rate that
cogenerators pay for gas and the rate that a UEG customer pays
for gas. (Re_Rate Design for Unbundled Gas Utility Services
{D.86-12-009) (1986) 22 Cal.P.U.C.2d 444, 479.,) Section 4547
provides that 7(t)he (C)ommission shall, to the éxtent permitted
by federal law and consisteént with Section 2771, provide
cogeneration technolegy projects with the highest possible
priority for the purchase of natural gas.” (Pub. Util., code,
§454.7.) We have determined that the curtailing of UEGs before
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cogéneration customers who pay an equal or higher rate for =
cépéc;ty comports with Section 454.7 (Re Gas Utility P:éénfemeht
Practicés and Refinements to thé Requlatory Framéwork for Gas _
utilities (D.90-09-089} (1990) 37 Cal.P.U.C.2d 583, 612-613; séé
also, Re Natural Gas Procurement and System Reliability fD.ééflé-
099) 30 cal.P.U.C.2d 545, 556.) L

Thus, in D.91-11-025, we did not intend to éxempt
SoCalGas from thésé statutory requirements by allowing the
utility to offer thé SIC. SoCAalGas may offér the SIC so long as
it comports with the statutory mandates.

Overpressurization Problems

In its application for rehearing, SoCalGas points out
an inadvertent drafting error. (SoCalGas’ Application for
Rehéafing, pp. 5-6.) In the ALJ’s Proposed Decision, the
reduction of nominations during potential overpressurization
episodes would havé been "according to the percentage of
intrastate default ratée paid by the customer.” This lanquagé
supports Ordering Paragraph 11 of the Proposed Déecision which
stated! ~During periods of potential system overpressurization,
SoCalGis shall curtail customers on a pro rata basis accordingly
to priority on the intrastate systeéem.”

In D.92-07-025, weé adopted a different method for
dealing with overpressurization problems by stating that
roverpressurization probléms should be résolved by reéquiring
customers who aré causing a system imbalance to reduceé their
deliveries into the systém.” However, Order Paragraph 11 in the
Proposed Decision, which is Ordering Paragraph 16 in D.92-07-025,
was not amended to reflect the change. Thus, thé second sentence
in ordering Paragraph 16 should be changed to read as follows:

#puring periods of potential systenm
overpressurization, SoCalGas shall require
the customers who aré causing a system
imbalance to reduce their deliveriés into the

system,”
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IT IS ORDERED that D.92-07-025 -is m@difiéd‘aéifqiiovés
C 1. The following language is be déleted from page 17,
‘1ines 5 through 8: : RS A

“However, wé have no evidence that the core -
will bénefit from capacity brokering. In
fact, the evidence suggésts that capacity
brokering by itself is likely to increasée the
risk and cost of gas service to the corée.”

This language shall be replacéd by the following two séntences:’

*However, we are unconvinceéd by the évidence
that the coré will bénefit from capacity
brokering. 1Indeed; the weight of the
evidence suggests that capacity brokering by
itself is likely to increase thé risk and
cost of gas sérvice to thé core.” '

. -2. The third and fourth full sentence on pagé 19 shall be
_a neéw paragraph. The third full senténce on page 19 is amended

to read as follows:

*The allocation of stranded interstate costs
adopted today will apply to all coré and
noncoré transportation customérs, including
core subscription service customers and
contract customers (except those whose
contracts have fixed prices), consistent with

D.91-11-025,”

3. The following sentence in the ffrst full paragraph on
page 19 is eliminated: .

*This cost allocation procedure will apply to
core subscription service.” '

4. The following words shall be added to the sécénd
senténce of the first full paragraph on page 19, so that it reads

as follows:

*In addition, rates for core subscription
service shall also fnclude all stranded costs
incurred with a given 2 year reservatfon
period, consistent with D.91-11-025, which
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found that core subscription service should -
be cost-based.” ‘ . R

. 5, The second senténce of Ordering Parégréphré £hall be -
 amended to read as followst L o

»core subscription rates shall also include
all stranded costs incurred within a given 2
year réservation period, consistent with
D.91-11-025. An opén séason will bé héld ‘
every two years, during which time a new core
subscription reservation will be established
for each utility.~

6. The word ~associated” on page 31, line 15 shall be
replaced by the word ~association”. _
© 7. The second séntence in Ordering Paragraph 16 all be
changéd to read as follows: ' :
»During periods of potential systém

ovérpressurization, SoCalGas shall réquiie
the customers who are causing a systenm o
imbalance to reduce their deliveries into thé

systen.”

IT IS FURTHER ORDERED that rehearing of D.92-07-025 as

modified herein is denied.
This order is effective today.
Date Decémber 3, 1992, San Francisco, cCalifornia.

DANIEL Wm. FESSLER
Presidént
JOHN B. OHANIAN
PATRICIA M. ECKERT
NORMAN D. SHUMWAY
commissionérs
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