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Decision

BEFCRE THE PUBLIC UTILITIES COMNMISSION OF THE STATZ OF CALIFCANIA

PORTOLA BUILDING COMPANY
(A California Corporation),

Complainant(s), Caze 11019

(Filed August 26, 1921)
vs.

CALIFORNIA WATER SERVICE COMPANY
(A Califoraia Corporation),

Defendant(s).
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DISMISSAL

Statement of rFact

The arez in Daly City at iszue, bounded oa the
by Hillside Boulevard, on the north by Merket Sireet, on
west by Third Avenue, and on the south by risher Street, is within
California water Service Commany's (Cal Water) South San Francisco
District service territory. TFormerly part of Cal Water's Zroadmoor
District prior to incorporation of the two districts in 1979 (see
Advice Letter 692 filec September 29, 1979 and effective Octoder 1,
1979 by Resolution W-255L), The area avt issue has been satisfactorily
served for many years by Cal water by means of a L-inch main
installed in Third Avenue in 19L6.— Until recent developments,
There were 2s many as eight service coanections in the area.

In 1980 Portola Building Company (Portola) proposed to
erect a residential and commercial subdivision on the area in issue.
The sudbdivicion is o0 be known as Cobblestone Square (Subdivision 79-7).

1/ Service Arez maps on file with the Commission as far back as PUC
Sneet 1lu~W (filed Qctoder 6, 1955 and effective November 1, 1955
by Resolution W=L75) show the area as included within Cal Water's
service territory.

-1-




C.11019 ALJ/hn

The subdivision proposal received tentative approval by the city
council of Daly City on Decemder 13, 1980 f¢llowing acceptance by
the city of an environmental impact report dated Seplembder 15, 1920.
is report stated that the project was within Daly City Water
Division's jurisdiction, and that a combined effort frox the Fire
Department, The Water Division, and KCA Zngineers, Inc. would design
the water systez, obtaining water service from the nearby Daly Ciuvy
Water System.
Cal Water informed Fortola that it stands prepared o
extend water service ©o Cobblestone Square under tae terzs of its
filed tariffs at an estimated cost t0 the davelopers of $123,621.
General Order 102 prescribec a fire flow of 2,50C gpm for a
development of this magnitude. However, the Daly City Fire Marshall
has informed Cal Water that it would require 5,500 gom. Thae
utility plans to instzll a 2,6L0-foot 12-inch off-site main in
Hil
is off-zcive main, together with existing Cal Water mdins snd the
system, will provide the recguisite fire flow.
If the developer could odbtain service frox the ¢ity ralher
from Cal Water, &t would save the $122,621 off-size extension
cos:s.z/ Accordingly, by this com*lain: Portola recuests that this
Commission divest Cal Water of its service territory, with any
coxpencation to be as mutually agreec upon by Daly City and Cal Water.
Cal Water states in its answer to the complaint that it has exndeavored
t0 enter into 2 cdialogue with Daly City for the purpose of arriviang a%
a saticsfactory solution, but has received no encouragedent Srom Daly
City that the city is interested in negotiating such a solution.
There is nothing in the complaint to indicate that Daly City has

1
lsicde Doulevard atv developer's expense o meet these regquirements.
9

The developer argues that this would be conducive to the State’s
efforts to provide low to mocderate income housing.
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any intention of paying Cal Water for losc of its facilities and
service territory. Accordingly Cal Water acsks that the complaint
be dismissed.

Discussion

In essence, what we are asked by a potential customer to
do here, is to take away part of the service area from a certificatec
public utility which has dedicatec facilities 0 the public use o
serve that area and has been rendering pudlic utility service o
other customers in that area, and give tast part of tue service area
thus taken away to a municipal utility, leaving it up t0 the pudblic

Tility somehow to persuade tThe municipal utility to make sorne
compensation for the loss. However, apart from articulating its
request and attendant circumstances, the complaiznant has failed o
include any grounds which would serve to state a cause of ace
which cculd bring the reguest within the ambit of our 3urzsd;c**o1.

fdere the municipal utility is not 2 party to tae complaint.
The complainant is 3 developer, 3 private party who would be benelited
by 2 lower construction cost were its service 0 be provided by zhe
municipal rather than the public utility. The complainant h2c s¢
forth no act or thing done or omitted to be done by the public ut il-u ’
nor aoes it state aany violation of any »rovision of law or of anm

rder or rule of this Commission. We are direciec t¢ no deficiencies
of service oz tae part of the »ublic utilitv. Rataer it is clear
that the public utility, one of the larger onec in the State, stands
ready and able to meet its obligation to provide extension of publi
utility water service to Cobdblestone Scuare uncer the provisions of
its filed tariffs.

If the municipal utility wishes to acquire the rights to
render water service in the area at issue, there are well-settled ways
by which it can proceec. It can either acquire taat part of the
service territory directly by eminent domain proceedinge, or it

. can duplicate the facilities of the pudlic utility in the area

(which may constitute inverse condemnstion). But either way, the
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"raking"” clauses in the federsl and state constitutions moncdate that
private property cannot be appropristed for pudlic use withoul the
payment of just cownpc...,a*:,..<:>"1.’3 Thc Legislature, by Chapters 8 and v
8.5 of the Public Utilities Code, has provided methods by which just
compensation can be determined and odtained in either event. But

these are options open only =0 po-xzicnl sudbdivisions (county, city

and county, city, municipal water di ] county water district,
irrigation district, public utilic ! : or any ovher public

corporation), not to private parties with a preference.

On Qctobver 7, 1981 Administirative Law Judge Welss advised
complainant's represeatative Chapman of the ceficiencies in the
pleadings. Chapman informed the ALJ that complainant was in close
communication with the authorities involved for the municipal utilivy,
and that if the public authorities were prepared 0 proceed, Al ~
Polanski, city attorney of Daly City woulc call. There have bdeen no
further communications from either tne complainant or the publi
entity. Accordingly the complaint will be dismissed for f{ailure o
state a cause of action.

Finding of raet

The complaint fails to allege any violation or claimed
violation of any provision of law or of any order or rule of this
Cormission.

Conclusion of Law

The complaint should be dismissed i
state a cause of action.

See U.S. Conutitptior Amendrments V anc XIV, § 1; and California
Constitusion Ar lpleﬁl, § 19. In sccition, Coliforais has broader
provisions than the Fifth Amendment, recuiring compencation when-
ever private property is taxken or damsgecd for stblic use, sece
California Constitution Article 1, § 169.
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IT IS ORDERED that the complaint in Case 11019 is
dismizsed for failure to state a cause of action.

Tais order becomes effective 30 days from today.
Dated (AN 191982 , 8t San Francisco, California.
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