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. 
BEFORE THE PUBLIC U'I'ILITIES COMMISSION OF THE SIAl'E OF CALIFORNIA 

In the Matter of the Application ) 
of TIm GRAY LINE, INC., a ) 
California corporation, for at;thor- ) 
ity to 9Perate four new sightseeing 
tours l..wtour Numbers 22, 22W, 2.5W, 
and 3:cw .. 

Application 60406 
(Filed ~rch 30L 1981: 
amended July 2/, 1981) 

Malcolm Gissen, Attorney at taw, for 
applicant. 

Dennis Paul Felso, for Creative Tours; 
protestant. 

OPINION _ ........ -- ........ -
!his is an applieation by The Gray l1ne, Ine. (Gray Lice) 

for additional passenger stage sightseeing authority~ Dennis Felso, 
doing business as Creative Tours (Felso), protested the application. 

A duly noticed public hearing was held in this proceeding 
before Admin; strative z.a.w Judge Donald B. Jarvis 1:0. San Francisco on 
August 17, 1981. !he matter was submitted subjeet to the f!l1ng of 
transcript, which was received August 20, 1981. 

Gray Line holds extensive passeDge1!' stage sightseeing 
operating authority granted by the Comcission. '!his divers authority 
includes authorization to operate the follCM1ng tours: (1) San 
Francisco City Tour, (2) Tour from San Francisco to Sausalito and 
Muir 'Woods, (3) l'our frCIQ San Francisco to Oakland and Berkeley, and 
(4) San Francisco Bay Cruise Tour. The requested authority seeks 
authorization for additional tours whieh are combinations of existing 
tours. The proposed tours are: (1) A combination of the San Franciseo 
City Tour with the tour from San Francisco to Sausalito and Muir Woods 

• 
(Tow: 22), (2) A combination of the San Francisco City Tour, tour from 
San Francisco to Sausalito and Muir Woods and Bay Cruise Tour (Tour 
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2~~ (3) Combination of the tour fr~ San Fr~ncisco to Oakl~nd and 
Berkeley with the Bay Cruise Tour (Tour 25~~) ~ and (4) Combin.:lt1on of 
the tour from S~n Fr~ncisco to Muir Woods with the Bay Cruise Tour 
(Tour 32W),. 

Felso holds operating authority for ~ S~n Francisco City 
Tour which ~nds in Saus~lito,. It provides t~t the return from 
Sausalito to San Francisco ~y be by bus or ferry. Felso commenced 
operations in 1980. Felso testified th3t he was of the opinion that 
the Commission was indifferent to where he operated his tour as long 
as it was done within the authorized time~ He extended the tour to 
include Muir woods.Y 

Felso opposes proposed Tours 22 and 22W,. He contends tb..3.t 
he developed the idea of a tour from San Francisco to Sausalito and 
Mu~r Woods with a return by vessel from Marin County to San Fr~ncisco,. 
Felso stated that: 

"If a tour like th.:t is going to be offered to 
the people who are visiting the city, then I 
should be the person who is given the respon
sibility of p,roviding that tour for those 
individU31s,.' (R'I' 17,.) 

Felso ~lso testified t~t he had approached the previous and present 
1llanage:nent of Gray Line offering to run the :ocr for it, but nothing 
came of the propos~ls. 
¥.aterial Issues 

The :n.ltcrial issues presented in th,is proceeding tlrc: 1. Is 
Felso an "existing c.lrrier" within the me.:lning of P..,lblic Utilities (?U) 

Code § 1032 with respect to Tours 22 and 22W? 2. Do public conven
ience and necessity require that the requested authority be granted? 

Felso al~o increased tne nuCber of days ~nd ~onths of operation of 
the tour, .. ..ri.thout authority from the Co:n:dssion .. 
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Discussion 
.l'he record indicates that Felso is conducting operations 

in exeess . of h1.s operating authority in fOt.tr respeets: 1.. Felso' s 
certifieate of public convenience and necessity authorizes opera
tions Monday through Friday 7 holidays excluded. He operates seven 
days a week. 2. Felso's certificate authorizes operatiQXlS from June .. ' 
to November.. He operates the entire yea::. 3. Felso's certificate 
authorizes pickups at two speeified hotels. He picks up at numerOUS 
hotels. 4. Felso's certificate authorizes service from San Francisco 
to Sausalito. He bas enlarged the service area to Ktll Va.lley and 
Muir Woods. Since this proceeding ixrvolves an applica:eion by Gray 
Linc 7 and Felso appears as a proteseant 7 only the fourth item of 
illegal operations is relevant to the discussion. 

PU Code 5 l032 provides in part that: 

".. • • The cocznission may 7 after hearing 7 issue a cer
tificate to operate in a territory a.lready 
ser'V'ed by a certificate holder un4er this part 
only when the existing passenger stage corpora· 
tion or corporations serving such territo~ 
will not provide such service to the satisfac-
tion of the commission." 
The Commission holds that passenger stage operations con

ducted in excess of operating authority do not make the operator an 
existiIlg carrier within the mea:cing of 5 1032. 

We turn to the question of whether public ccmrenience 
and necessity require that the requested authority be granted~ 

It has been held in the analogous monopoly field of patents 
that: "Certainly naked ideas 7 independent of the means to carry them 
out., are not patentable." (Lyman v Ladd (D .. C .. Cu. 1965) 347 F ~d 
482, 48:>.) Felso's idea cannot thwart this application unless: (1) 
He bas legally implemented it and the facts show he is entitled to 
protection under S 1032. or (2) ~e1so proposes a s~%V1ce ~h voulc! 
better meet public convenience and necessity. . Neither condition 
is present • 
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Fclso owns no oper~ting equipment. He leases equipmen~ 
on n daily basis ~o conduct his ~ours. Felso uses 2-3 parttime 
employees to help him oper~te his tours.. He personAlly conducts 
most of th~. Felso has cash reServes of approxica~ely $5~OOO and 
no indebtedness. 

Gray Line has authority to serve all of the ~reas encom
passed by this application" but not in the manner sough~. This is 
because Gray line's certificate, issued in 1963, provides for 
specified tours and does not authorize cocbinAtions of them. 

.; A totnl of 150,OOO-175~OOO persons annually take .Gray 
line t $ San Francisco City and Muir Woods Tours.. During the period 
of February to August 1981, approximately 15~OOO persons took Gray 
Line r s Bay CrI.1ise Tour.. It is undisY.lted that Gray Line has the 
equipcent and ability to conduct the proposed operations.. Witnesses 
testified about public decsnd for such service. 

Felso adduced uncontested evidence which discloses that 
Gray Line has been operating the two protested proposed tours dur
ing the pending of this applic~tion.. Gray Line's illegAl operations 
will DOt be condoned, but they will not be used as a bar for the / 
requested authority. (John R. Zavaleta, et a1. (1973) 75 cpue 361, 
369 .. ) 

No other points require discussion. 
Findings of Fact 

1. Gray Line holds passenger stage o?er~ting au~hority for 
sightseeing purposes granted by this ComQission. 

2. Authority to conduct the following tours is included in 
Gray liners operating authori~y: (1) San Francisco City Tour, 
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(2) Tour from San Francisco to Sausalito and Muir Woods. (3) Tour 
from San .Francisco to Oakland and Berkeley, and (4) San Francuco 

~ . 
Bay Cruise TOur .. 

3.. The authority requested by Gray Line does not include any 
new service points or areas.. It involves new combinations of 
existiIlg authority. :. 

4. A total of 150,000-175,000 persons axmually take Gray 

Line's San Francisco and Muir Woods Tours.. From February to August 
1981, approximately 15,000 persons took Gray Line's Bay. Cruise Tour. 

5. There is a public demand for the proposed tou:rs. 
6. Gray Line bas sufficient operating equipment to conduct 

the proposed tours. 
7. Gray Line commenced operating proposed Tours 22 and 2~ 

in March 1980 and continues to operate them without authority from 
this Commission .. 

8.. Felso holds passenger stage operating authority for sight
seeing purposes grantee by this Commission which provides 1n part 
as follows: 

"Demlis Felso ••• 18 authorized to transport: passengers 
between the St:. Francis Hotel and the Fairmont 
Hotel, on the one hand; and points of interest in 
dor-mtown San Francisco, Yerba. Duena Island and 
Sausalito, on the other hand, ever and along tbe 
route hereinafter described, subj ect, however, to 
the authority of this Commission to change or 
modify said route at any time and subject to the 
following provisions: 

"(a) All service here1:o. authorized 
.ball be limited to 1:he ttans
porta t10n of rOtmd-trip passen
gers only who shall be returned 
to the orig~ting hotel. 

"(b) Operations will be Monday through 
hi4a.y (holidays excluded) from 
June to November~ inclusive • 
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No p~ssengcrs s~ll be ~ransportcd 
exccpt those ~ving the point of 
origin at the St. fr~ncis Hotel 
:;.nd/or F.lirmont Hotel." 

ok * *X 

If (e) P~sscngcrs sh.'lll ho:lvc the option of 
returning from Sausalito to San 
Fr~ncisco via ferry trip at c~rrierts 
expense." 

9. Fclso's operating authority Wo.s granted in 1979 ~nd he 
commenced operations in 1980. Fclso conducts operations seven days 
a. ~lcek l2 months a. yc.lr. He pieks up ?~sscngcrs at numerous hotels 
and motels in San Fr~ncisco. 

lO. Fclso operates his tour to Mill Valley, Muir Woods, .lnd 
Muir Be3eh OVerlook without 3uthority from this Co::mission. 

11. Fclso ~~s no operating equipment. He l~scs cquipment 
on a daily b3sis to conduct his tours. Fclso uses 2-3 p3rttimc 
employees to help him opcro.te big tours. He ?crso~lly conducts 
most of them. Felso h4s c3sh reserves of approximctcly $5,000 and 

no indebtedness. 
12. Felso approached the prcviou$ ~nd present ~nagcmcnt of 

Gr~y Line offering to run ~ tour for Gr~y Line s~il~r to Tours 22 
and 2~ but nothing ~me of the propos~ls. 

13. Gray Lin~ has the ~bility, including fi~ncio.l obility, 
to conduct the opcr~tions for which authority is sought. 

14.. Public convenience and necessity·· require thtlt: Gr:JY linc 
be gr~nted the requcsted opcro.ting authority • 
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Conclusions or Law 

1.: Pas~engerstage operations conducted in excess of operattng 
authority do not make the operator an existing earrier within the 
meaning of PU Code § 1032 .. 

2. Felso is not an existing carrier within the meaning of 
§ 1032 with respect to this :application .. 

3. The application should be granted. 
Only the amount paid to the State for operative rights 

may be used in rate fixing. The State may grant any number of 
rights at any time. 

.2&~:&'B. 

1'1' IS ORDERED that: 

1.. A certificate of public convenience and necessity is 
granted to The Gray Line, Inc., authorizing it to operate as a 
passenger stage corporation, as defined in Public Utilities Code 
S 226, betw'een the po:tnts. and (Ner the routes set forth 1n revised 
Appendix A of Decision 66515. 

2. Appendix A of Decision 66515 is amended by replacing 
pages with Revised Pages (attached). 

3. Applicant shall: 
a.. File a written acceptance of this certifi

cate within 30 clays after this order is 
effective .. 

b.. Establish the authorized service and file 
tariffs and timetables within l20 days 
after this order is effective. 

c. State in its tariffs and timetables when 
service will starti allow at least three days' 
notice to the Commission; and make time
tables and tariffs effective three or 
more days after this order is effective. 

d. Comply with General Orders Series 79, 98 
101, and 104, and the California Highway 
Patrol safety rules • 

-7-



• 

• 

• 

A .. 60406 ALJ/nb Alt .. -peG 

e.. M3.1nUlin .:lccounting records in conformity 
with the Uniform System of Accounts .. 

This order becomes effective 30 dolys from today .. 
r'·· ~ 9 982 Dated -.r4.:"l , , , .:tt SD.n Fr.:tncisco, California .. 
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AppeIldix A 

S:::CTIO~ II. 
tTl '1\ • ... our .,0. 

20 

21 

22 

Tl-::E GR;.Y L!NZ. INC. 
(?SC 524) 

TOUR DZSCRIPTIONS (continued) 

San Fr~ncisco - roint o~ Origin (contiIlued) 

GOLD CO"U"NTRY ~U"p. 

Leave the ca.~ier·s Sa~ Francisco te~iDa1 over 
San FraDciseo-Oakl~d Eay Bridge to walnut C:eek, 
Concord, Antioch, Rio Vista, Jackson, Mokelumne Hill, 
San A:cdreas, aDd .A:lgels CB:lP to Co1'tl:lbia, returning 
via SoIlors, J~estoWIl, Oakdale, T=aey ~d the 
San Francisco-Oak1~d Bay Bridge to ca.-rier's 
San Francisco Ter.oiIla1. 

Leave the carrier's San Francisco te~iDal~ then 
aver Bypass U.S. Highway 101 to junetion o:t 
C l ' 4" ' •• '.... 17 t.... C l' 4" ' ';.1' "" .... ' 17 8 ~ ... OrD~a ~~~.way , _en over a ~.o~~a -~~waJ 
to Santa C::-uz, then over Califo:-nia HighwSJ" 1 to 
San Si=eon, theIl retu~ to San Francisco via ~o~o Bay 
~d over U.S. HighWay 466 to Atascadero, t~en over 
U.S. Bigllw~· 101 8.:ld Bypass 'O'.S. H1gbway 101 to the 
ca:rier t s San Fra:ocisco te:":linal , with ove:'Ilight sto;> 
en route. 

COI'.E:NAT!ON C!TY, SAUS~!TO,;':-'~ I1U!R wOODS TO'L"R 

Leave ea.'""rier's S8::1 F::'811cisco ter.:inal 8r.Id. d::-ive 
throug.\;. Union Square to Civic Ce:lter, to Twin Peaks, 
th::'ou~\;. GOlden Gate Park to Cli!! Bouse, through 
Presidio to GoldeD Gate Bridge aDd Vista roiDt, to 
Sausalito, to Mui~ ~oods, retu::'Il to Golden Gate Bridge, 
throug."'l the Ma:iIla to Fishe:::la.:' s Wbs:! a:le Pier 39 
area, return to passengers' hotels and motels ~d car
rie~ts ter.cinsl • 

Issued by Ca1i!ornia Public Utilities Comcission. 
52 01 82 DecisioIl ___________ , Ap:p1icatioD 60406. 
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TEE GUY LI1-t"'E, INC. 
(?SC 524) 

TOu~ DESCRIPTIONS (continued) 

OrigiDsl Page 9.1 

Leave ca=~ier's San F~ancisco ter.ciDal aDd drive 
through Unio~ Souare to Civic CeDter, to Twi~ PeaY~, 
through GoldeD Gate Park to eli!'!" House, through. 
Presidio to GoldeD Gate Bridge and Vista POint, to 
Sausali to, to I1uir '-:oods, return to Golden Gate 
B:"idg~, throug.""l the X'f.arina to Fishe:':l~' s ~'b.s=!" 8.:ld 
Pier 39 area, c~ise o~ the Sa: Fraocisco Bay aDe 
return to passengers' hotels and motels and ca.~ier's 
ter::inal • 

Leave the ca~ier's San FranCisco ter.cinal then over 
S~n Francisco-Oakland Bay Eridge, viewing dOw=toWD 
Oakland, Lake Merritt, Lake side 1'8:/:, Pied:lo:ot, 
Berkeley, University o~ Cali:ornia caopus, retu~ to 
San Francisco via San Fr~cisco-Oakland Bay Eridge, 
Fisher.:na.."'J's ·Wha=! and Pier 39 a=ea, cruise on the 
San Francisco Bay and transportation to passengers' 
hotels and motels and to carrier's terminal. 

Leave the carrier's San Francisco Ter.cinal, then over 
Golden Gate Bridge, t~ough Tsoalpais Valley to Muir 
Woods, then to suocit o! ~ount Tacalpais, to Sausalito, 
return to Sa.."'J Francisco via Golden Gate B=idge, 
FisJler:na."'l's 'w'ha:!' a.nd Pier 39 area aDd cl"\lise OD 
San Francisco Eay, re~urD to passe~gers' hotels ~e 
motels and to c8-~ier's te~iDal • 

Issued by California Public Utilities Coc:ission. 

Decisio:l 8Z 01 E2 ~ Application 60406. 


