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SZ 02 030 FEB 1 71982 Decision -------
BEFORE THE PUBLIC UTILITIES CO~1ISSIO~ OF THE STATE OF CALIFORNIA 

Application of S~~ DIEGO GAS & ) 
ELECTRIC COY~~~ for an order ) 
authorizing amendments to the ) 
terms and conditions of a ) 

Application 61075 
(filed November 25, 1981) 

Nuclear Fuel Lease_ ) 

-------------------------) 
o PIN ION _ ....... -. .... _-

By Decision (D.) 90379 dated June S, , 9.79 in Application 
I 

(A.) 58778 as amended, San Diego Gas & Electric Co~pany (SDG&E) was 

authorized. under Public Utilities (PU) Code Section 701, to lease 

nuclear fuel up to a credit limit of $66,000,000 in accordance with 

the terms and conditions in Exhibits Band C attached to A.58778. 

Parties to the present leaSing and financial arrangements are as 

follows: 

Nuclear Fuel Lease and Credit Agreement 

Entitx Role -SDG&E ___________ ~_M_~ _______ ~ __ .~__________ Lessee 

San Onofre Nuclear Generating 
Station Fuel Company (SONGS) ------------- Lessor 

Continental Illinois National Bank 
and Trust Company of Chicago (Bank) ------ Bank 

-1-



.~ A.61075 RR/KLH/AFM/WPSC 

• 

• 

In the current application, SDG&E requests authority. 

under PU Code Section 701. to amend the terms of its existing 

leasing arrangements, pertaining to nuclear fuel. authorized in 

D.90379 of A.58778. for the following: 

II 

1. To continue to lease nuclear fuel and 

2. To consent to changes in an amended Credit 
Agreement between the Lessor and the Bank to 

a. Increase the credit limit up to $100,000,000 
(amended to $150,000,000 by letter dated 
December 18, 1981 as an open ended 
authorization)ll and to 

b. Allow the Bank to sell participation in its 
obligation under the credit amendment, as 
amended, to other banks. (~hibit B to the 
application). 

SDG&E requests in its letter dated December 18, 1981 as 
follows: 

"In recognition of the CPUC's concerns regarding 
an open ended authorization, SDG&E hereby 
requests that the Commission approve, upon filing 
of a letter with the Commission, future increase 
in the credit limit of up to S50,000,000. Thus. 
the total authority for a credit line shall not 
exceed $150,000,000." 
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In this application, SDG&E anticipates no change in its leasing 

arrangements revie~ed and authorized by the Commission in D.90379. 

!he basic change is in the higher credit limit requested as 

reflected in footnote 11 and in 2.0. above. All parties to the 

Nuclear Fuel Lease (Lease) and Credit Agreement revie~ed in D.90379 

remain the same with the possible exception of other banks becooing 

participants in the credit line. 

Summary of Decision 

This decision grants SDG&E the authority to continue to 

lease nuclear fuel under the Lease shown as Exhibit B attached to 

A.58778, to mOdify D.90379 to increase the credit limit up to 

$150,000,000 aggregate principal amount, and to consent to the 

Bank, under the amended Credit Agreement to participate with other 

banks in the credit line. However, the Co~ission accepts its 

Revenue Requirements Division's recommendation to reject SDG&E's 

request for an open ended authorization for step credit increases 

based on a letter of request. Anything as important as nuclear 

fuel should be periodically reviewed and analyzed to determine 

whether they have continued to be beneficial to the ratepayers in 

the light of changing economiC conditions • 
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No~ice of ~he filing of ~he applica~ion appeared on ~he 

Commission's Daily Calendar of November 30. 1981. No pro~es~s have 

been received. 

SDG&E, a California corporation, operates as a public 

utility under the jurisdiction of this Commission. SDG&E provides 

electric service in por~ions of Orange and Imperial Coun~ies and 

elec~ric, gas, and s~eam service in portions of San Diego County. 

SDG&E has a 20% undivided interest in the ownership of 

San Onofre Nuclear Generating Station Units 1,2. and 3 with 

Southern California Edison Company (Edison) who owns the remaining 

~ 80% interest. SDG&E and Edison have need to provide nuclear fuel 

for these units. 

• 

SDG&E executed and delivered a nuclear fuel Lease dated 

May 20. 1976. amended and restated as of December 9, 1977. The 

Lease and Credit Agreement appeared as Exhibits Band C, 

respec~ively, in A.58778. as amended, and was fully considered by 

the Commission in D.90379. SDG&E presently has in excess of 

$61,026,896 of nuclear fuel subjec~ to the 1977 Lease. 

The nuclear fuel to be subjected to the Lease includes 

nuclear fuel in the mining, milling. conversion, enrichment. and 

heat production s~ages. SDG&E leases ~he nuclear fuel from SONGS. 

a Delaware corporation, which is a wholly-owned subsidiary of Broad 
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Street Contract Services, Inc. (BSC). a Delaware corporation, 

engaged with its other subsidiaries in a general leasing business. 

BSC is owned by a partnership composed of partners who are also 

partners of Goldman, Sachs & Co •• an investment oanking firm. 

SDG&E alleges that neither sse, its subsidiaries, ineluding SONGS, 

Goldman, Sachs & Co •• nor any persons affiliated with any of these 

companies, are affiliated with SDG&E or any of its subsidiaries. 

All of the important provisions of SDG&E's Lease 

considered by the Co~ission in rendering D.90379 are purported by 

SDG&E to remain the same and are restated as follows; 

1. Payment for the acquisition of nuclear fuel will 
be made by SONGS. 

2. Title to the nuclear fuel will pass directly to 
SONGS from the suppliers of uranium ore and will 
remain with it. 

3. The Lease is a completely net lease which means 
that SDG&E will be responsible for operating. 
maintaining, repairing, replacing. and insuring 
the nuclear fuel and for paying all taxes and 
costs arising out of the ownership, possession, 
or use of the fuel. 

4. !he term of the Lease is 47 years, and, unless 
terminated earlier, will terminate in the year 
2026. 

This Co~ission in D.87961 dated October 12, 1977 in 

A.57379 (Edison), disclaimed jurisdiction over a nuclear fuel 

lease, that is substantially in the same form as SDG&E's Lease, on 
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the grounds that there was no commitment by the Lessee as a 

guarantor or issuer of indebtedness under PU Code Seetions 816 

through 818, 830, or 851. In Edison's proc~eding, the Commission's 

Revenue Requirements Division (Division) took no exception to the 

transaction and recognized that the reasonableness of the lease 

would be subject to review in any future rate proceeding and had no 

objection to the execution and delivery of Edison's Lease. !he 

Division analyzed the transaction and coneluded that the Lease ~as 

a true lease ~/ and not a commitment as a guarantor of 

indebtedness. 

In A.58791, Edison reported that a special problem had 

arisen which caused the company to request the Commission to 

The Financial Aceounting Standards Board, in accordance ~ith 
Statement of Financial and Accounting Standards 13, defines a 
lease as "a.n agreement for conveying the right to use property, 
plant, or equipment (land and/or appreciable assets) usually 
for a stated period of time. I't includes agreements that, 
although not nominally defined as leases, meet the above 
definitions, such as a 'heat supply contract' for nuclear 
fuel". 

A true lease is a transaction which qualifies as a lease under 
the Internal Revenue Code so the lessee can claim rental 
payments as tax deductions and the lessor can claim tax 
benefits of ownership such as depreciation and investment tax 
credit. 
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approve its amended lease ra~her than disclaim jurisdiction as it 

did in D.87961. The Federal Energy Regula~ory Commission (FERC) 

allegedly had begun exercising jurisdiction over nuclear fuel 

leases under the Federal Power Act (Power Act) where state 

commissions had declined to do so. !he FERC jurisdiction was 

pr~mised on its authority over issuance of securities under Power 

Act Section 204(a). By labeling a lease as a form of securi~y, 

FERC eliminated a major supposed benefit of lease financing, that 

of keeping the transaction off the utility's balance sheet. To 

preserve the usefulness of the transaction. Edison requested that 

the Commission assert its jurisdiction under the general provisions 

of PU Code Section 701 thereby removing the transaction from FERC's 

jurisdiction under Power Act Section 204(£) that exempts the 

company from the requirement under Section 204(a) where states 

exercise jurisdiction. 

In both D.90379 dated June 5, 1979 in A.58778, as amended 

(SDG&E's original filing) and in D.90380 dated June 5, 1979 in 

A.58791 (Edison) the Commission assumed jurisdiction over the 

Leases under PU Code Section 701. The Commission also determined 

in these decisions that the Leases did not involve a commitment by 

either SDG&E or Edison as guarantors or issuers of indebtedness 

within the meaning of PU Code Sections 816 ~hrough 818, 830. or 

851. 
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His~orieally, ~he Commission has issued ~he following 

orders in regard ~o ~he application of SDG&E and Edison for 

authority to en~er in~o nuclear fuel leases ~o purchase fuel for 

the San Onofre Nuclear Generating Station: 

Decision Date of Application 
No. Decision No. Companx Commission Order 

D.87961 Oct. 12, 1977 A.57379 Edison Dismissed. Juris-
diction disclaimed 
under PU Code 
See t ions 81 6· 
~hrough 818., 830 & 
851. 

~ D .. 90379 June 5. 1979 A .. 5S778 SDG&E Gran~ed. ~ission 
assumed jurisdic
~ion under PO Code 
Section 701. 

~ 

0.90380 June 5, 1979 A.58791 

D.93857 Dec. 15, 1981 A.60995 

Edison Granted under PU 
Code Seetion 701 .. 

Edison Granted under PO 
Code Section 701 .. 

NOTE: D.92555 dated December 1980 in A.60046, as amended, granted 
authori~y to Pacific Gas and Electric Company to enter into 
a nuclear fuel lease and to establish its credit for the 
purchase of nuclear fuel for its nuclear power plant .. 
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SDG&E's lease ?a~ents under the Lease are payable 

quarterly in arrears. These payments include (a) a quarterly lease 

charge, which represents an administrative charge and other 

allocated costs of SONGS and (b) a burn-up charge equal to the cost 

of the nuclear fuel consumed while the nuclear fuel is in the 

reactor producing heat. When the nuclear fuel is not in the 

reactor and producing heat, the utility could elect to have SONGS 

capitalize quarterly lease charges or daily portions of it so long 

as the election does not result in SONGS exceeding its funding 

capability under ~he Credit Agreement. The utility may 

~ consequently defer rental payments until those times during 

commercial operation when the nuclear fuel is in the reactor and 

producing heat for the production of electric energy. 

~ 

SDG&E may, upon five days' notice, terminate its Lease 

under certain circumstances, including the following: 

1. If it becomes subject to certain adverse 
interpretations, rules, regulations, or 
declarations with respect to its status or 
the conduct of its business; 

2. If a nuclear incident (as defined in the 
Atomic Energy Act) occurs and SONGS gives 
notice of its belief that the incident may 
give rise to liability exceeding 
$10,000,000; and 
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3. If SONGS gives three years' notice of a 
desire not to continue the tease for the 
remaining term. 

Upon the occurrence of any event of termination, title to 

the nuclear fuel will be transferred to the utility unless SONGS 

and its assignees have previously approved the transfer of title to 

the nuclear fuel to a third party designated by the utility. 

Within 270 days, but not less than 90 days after notice of 

termination, SDG&E will be obligated to purchase the nuclear fuel 

from SONGS at a purchase price equal to the sum of the net 

stipulated loss value ~/ of the nuclear fuel plus the expenses of 

the transaction and of SONGS, including the unamortized cost of 

financing the ac~uisition of the nuclear fuel, both c~puted as of 

the day of purchase. Upon consummation of the purchase, all 

obligations or SDG&E under the Lease will terminate. 

SONGS will receive alternative termination rights upon 

certain events of default, such as the failure to perform, 

insolvency, or liquidation of the Lessee (SDG&E). Upon the 

occurrence of an event of default, SONGS may do the follOwing: 

~/ 

1. Treat the event of default as an event 
of termination with the results specified 

The stipulated loss value is defined as the excess of the 
fuel cost over the burn-up charges received by the lessor • 
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in the preceding paragraph and permit~ed 
at law or in equi~y for enforcemen~ of 
the applica~ion provisions of the Lease 
or for damages and/or 

2. Termina~e the Lease. 

If it terminates the Lease, SDG&E's interest in the nuclear fuel 

will terminate and SONGS may ~ake possession of the nuclear f~el, 

to the extent not prohibited oy law, and sell i~. In the event of 

a termination, SONGS may recover from the u~ility damages and 

expenses resulting from ~he branch of the Lease. all accrued and 

unpaid amoun~s owed to it by the utility and liquidating damages. 

Under the terms of the Lease, the amount of the quarterly 

lease payments paya~le by SDG&E will be measured oy, among other 

things, the amount of COSts incurred by SONGS in connection with 

its acquisition of the nuclear fuel. SONGS is presently financing 

its obligations under the Lease in accordance with a $66,000,000 

credit agreement with the Continental Illinois National Bank and 

Trust Company of Chicago and proposes~ contingent upon continued 

execution of the Lease, to finance its obligations in accordance 

with the provisions of the new $150,000,000 amended Credit 

Agreement with the Bank in substantially the form attached to the 

application as ~hibit B. Although SDG&E's approval to SONGS' 

entry into th~ amended Credit Agreement will be required, the 

utility is not a party to it. 
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SDG&E has been advised by SONGS tha~ ~he Bank will 

receive assigtlments of the rents and certain o~her obligations 

under the Lease as security for letters of credit and loans 

outstanding under the amended Credit Agreement in addition to 

receiving a security interest in the nuclear fuel owned by SONGS. 

SDG&E will not issue any stock or other evidence of 

in~erese or ownership in connection with this transaction, nor will 

the Lease be regarded as a bond, note. or other evidence of 

indebtedness. !he utility will not, through its lease payments. 

acquire any ownership, equity, or reversionary interest in the 

nuclear fuel. 

SDG&E, by letter dated January 19, 1982, states that the 

Commission has recognized the benefits of leasing nuclear fuel in 

prior decisions for California utilities, including SDG&E's D.90379 

dated June 5, 1979 in A.58778 and most recently in Edison's D.93857 

dated December 15. 1981 in A.60995. These benefits include: 

1. ' Leasing nuclear fuel should reduce revenue 
requirements to the extent that an equity 
return component normally associated with 
the purchase of capital asse~s is not 
required from the ratepayers. 

2. !he ratepayers will be charged only for the 
fuel they are actually using (burn-up plus 
financing charges) and will be charged only 
when they are using the fuel • 
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3. Nuclear fuel leasing provides SDG&E an 
alterna~ive me~hod of procuring nuclear 
fuel wi~hou~ placing addi~ional pressure on 
its capi~al markets and may indirectly 
result in a r~duction of traditional 
financing costs. 

SDG&E expects to save S853,000 or approxima~ely 11.3% of 

the $11,459,000 estimated ownership costs shown below as compared 

to the $10,23S,000 estimated leasing eosts of nuelear fuel. The 

calculations of the anticipated savings of one hypo~hetical batch 

are summarized as follows: 

Accumulated Fuel Cos~ - Pre-Reactor 
In Reactor Financing Cost 
Rate of Return £ffec~ 
Lease a/ 12.81% 
Ownership !/ 20.61% 

Total Revenue Requirement 

Fresen t Wor~h £/ 

(a) Includes: 

Commercial paper 
Letters of Credi~ 
Adminis~rative Fee -

Es~imated Costs 

Lease 

$2.085,000 

$10,238,000 

$6,685.000 

Qo:.vonership 

$ 8.114,000 

$ 3,345,000 

$",459,000 

$ 7,538,000 

4-Year Average Rate 

Total 

12.0601-
.625% 
.125% 

12.8100"" 

(b) Pre-tax rate of return based on 20.61% return granted to SDG&E. 
SONGS would pass to SDG&E any available investment tax credits 
relating to ~he leased nuclear fuel (D.93892 dated December 30, 
1981 in A.59788). 

(c) Discoun~ed at SDG&E's authorized rate of return of 12.92% 
assuming a 51-month burn-up for the cost of one hypothetical 
bateh. 
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!he Commission's Revenue Requirements Division has 

reviewed the application and finds this transaction to be 

essentially similar to the prior nuclear fuel lease ~r&nsac~ions. 

The Division has no objection to SDG&E giving its consent, in this 

proceeding, to the terms and conditions of its amended Credit 

Agreement; however, the Division recommends that SDG&E's request 

for an open ended credit authorizations based on step increases to 

be approved by a letter to the Commission be denied. !he Division 

believes this request is not in the interest of the ratepayers, and 

that current reviews of financing of this type is essential in 

order for the Commission to fulfill its function as required by the 

PU Code. ~e agr~cd ~ accept the Division's recommendation. 

Findings of Fact 

1. SDG&E, a California corporation, operates as a public 

utility under the jurisdiction of this Commission. 

2. The nuclear fuel lease may permit SDG&E to acquire 

nuclear fuel Zor its San Onofre facility at significantly less cost 

than would be required for outright purchase of the nuclear fuel. 

3. !here is no known opposition and no reason to delay 

granting the authority requested • 
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Conclusions of Law 

1. A public hearing is not necessary. 

2. The application should be gran~ed to ~he ex~en~ set forth 

in the order which follows. 

o R D E R ---- .... .-. 

II IS ORDERED that: 

1. San Diego Gas & Electric Company (SDG&E), on or after ~he 

effective date of this order, is authorized a modification of the 

terms and conditions set forth in D.90379 dated June 5, 1979 in 

A.58778 (1) to continue to lease nuclear fuel in accordance wi~h 

~ terms and conQitions attached ~o ~he application as Exhibit B and 

(2) ~o amend Exhibit B to increase the credi~ limit from 

$66.000,000 to S150,000,000, in a one time au~horization, as 

requested in the letter dated December 18, 1981 to the Commission. 

~ 

2. SDG&E's request to base future increases on SSO,OOO.OOO 

steps upon the filing of a letter to the Commission is denied. 
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3. In all other respects, D.90379 dated June 5, 1979 in 

A.58778 shall remain in full force and effect. 

!his order is effective today_ 

Dated __ F_E._B_1_7_1J82 ___ , at: San Francisco, . California. 

JOHN E. nR"fSO~ 
Pr~~ 

PJ(,,':{J..]{:) .0 CAAVELl.E 
I..l·;O~.I.KD M. CRIMES, JIt 
V:r.-rOR CALVO 
PR1SC:LU C C~ 
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