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Decision April 21, 1982 

BEFORE THE PO'BLIC UTILITIES COMMISSION OF THE StATE OF CALIFORNIA 

Indian Oaks Sunnymead, a 
california general partner­
ship". and Ironwood Estates, a 
California joint venture, 

Complainants, 

·vs. 

SUnnymead MUtual Water 
Coopany,. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

Case 10962' 
(Filed March 9';- 198:1; 
amended June 6,. 198:1) 

W;:rman, Bautzcr, Rothman, Kuehel & Silbert, by 
James P. Gray, Attorney at Law, for Indian 
Oaks Sunnymead and Ironwood Estates, 
complainants .• 

Ray o. Womack, Attorney at Law, for Sunnymead 
Mutual Water Company, defendant. 

Jasiit S. Sekhon, for the Commission staff~ 

Introduction 

Complainant,. Indian Oaks Sunriymead (Indian Oaks.) ,is a general I 

partnership engaqed in the business of developing residential buildin<]' 
traets. Complainant, Ironwood Estates (Ironwood), is a 9alifornia joint 
venture also enqaqed in the business, of developing residential building 
traets. 

Defendant, Sunnymead Mutual Water Company (defendant),. is a 
California corporation engaged in the business of ~upplYilng' water to' 
its customers in and around Sunnymead, an unincorporated community located 
several miles east of Riverside • 
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Indian Oaks and Ironwood alleged in their initial compla1nt~ 
inter alia, the following: 

1. Defendant has, for compensation, been 
deliverinq and still continues t~ deliver, 
water t~ indiViduals other than its stock­
holders and members~ includinq, but not 
limited to~ owners of real property 
located within complainants' residential 
builclino tracts. None of these parties 
has ever received or been offered stock 
or other membership 1n clefendant~ 

2. As a result of the delivery of water to 
nonstoc:Xholclers and nonmembers, 
defendant is. under the provisions 
of Public: Utilities (PU) Code Section 
2702,. a public: utility subject to· the 
jurisdiction of the Public Utilities 
Commission (Commission). 

3. Defendant, on or about January 22~ 198-0,. 
levied an initial hookup and/or 
connection fee of $7S0 aqainst 
complainants for each parcel of real 
property in certain new residential 
buildino tracts developed by 
complainants within defendant's service 
area. These fees had to be paid before 
defendant would deliver water to the 
residences. 

4. Complainants have paid,. under protest,. 
each h~kup· and/or connection charge 
assessed. 

S. Although complainants have demanded that 
defendant discontinue the assessment of all 
levies for initial hookup and/or connection 
fees~ and refund all fees paid, defendant 
bas refused to discontinue such assessments: 
or to make refunds • 
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Complainants therefore request an order from this Commission 
findin9 that: (l) defendant is not a mutual water company-within the: 
meanin9 of PU Code Section 2705: (,2) defendant is subject. t.o re9Ulation 
by this Commission: (3) defendant must eease and desist from assessinc; 
fees for initial hookups or conneetion serviees: (4) defendant must 
refund all moneys received in payment from complainant.s for hookup, or 
connection fees: and (5-) defendant must pay to complainants their 
attorney's fees. 

Defendant filed its answer to the complaint on April 14~. 1981. 
It conceded that the Commission has the authority to determine whether 
defendant is a mutual water company~ but stated that since defendant is 
in fact a mutual water company, the Commission has no, jurisdiction over 
it. Defendant denied that it has delivered water to others tbanits 
stockholders and members. It admits assessinc; the hookup fees~ but alleges 
that the owners of the new residence,S are shareholciers in ciefendant. ~ 

Complainants filed their amended complaint on June 6,. 198:1, 
allec;inc; that defendant has (1) failed to' notify purported stockholders 
of their ownership of stock in defendant: [2) failed to- 9ive notice of· 
annual sbareholders' mee,tinC]s to these purported shareholders: and: (3:) 

failed to allow the purported shareholders to vote their shares of stock, 
in accordance with Section 702(c) of the California Corporations Code. 

The matter was joined and duly noticed public bearinqwas held 
before Administrative Law Judc;e (ALJ) John Lemke in Los Anc;eles on 
June 22 and 23, 1981. The case was- tentatively submitted subject to ' 
receipt of late-filed Exhibit 38 and the possible need of counsel for 
complainants to cross-examine on that exhibit • 

• 
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Late-filed Exhibit 3..8- was received on July l, 1981. 'the 
attorney for complainants informed the hearin9 officer that abrie£ 
cross-examination on the exhibit would be necessary~ Accordingly, 
by stipulation of the parties,. a telephonic hearing was conducted 
on July 8, 1981 before ALJ Lemke: in San Francisco,. counsels and 
witness for complainants and' defendant being situated in Newport Beach 
and Riverside, respectively. The matter was then submitted sUb-Ject to, 
filing- of concurrent briefs, 30 days after receipt of transcripts-. 
Defendant I s brief was received September 22-, and by agreement 
complainants' brief was received by the ALJ on October 8:. 1981. 
g.ackground 

Defendant was formed as a mutual water company in ,1927 wit,h 
182~ shares of capital stock authorized by the State Division of 
Corporations. These shares are appurtenant to the land served by 
defendant at the rate of one share per acre. The land is known as 
Suxmymead Orchard Farms Tract. Ten shares of nonvoting stock represent 
10 acres belonging to and used by defendant for its wells, tanks .. storage 
yard, and other plant. Eleven additional shares that go- with a freeway 
rig-ht-of-way acquired by the State, and which the state refused to, accept. 
are inactive_ The remaining 161~ shares of voting stock are appurtenant 
to the acreage of the present owners of property within defendant's 
service area. 

Complainants purcbased two tracts comprising approximately 24 
acres of land within defendant's service, area between 1976· and 1978. The 
traets were subdivided into 100 reSidential buildinq lots. The water 
systems in the two tracts were installed by complainants to confor.m with 
defendant's specifications. After defendant's chief engineer completed 
the inspection of tbe water system, the title was transferred t~ 
defendant. 

1.1 • 
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Prior to the addition of the complainants' S~bdivisions, \ 
defendant's wells had pr?vided adequate water supply to its existing ~ 
customers. However, defendant was concerned that its service wo~~ ...... '_ .... 
be lessened by increasing the number of customers from 198: to 297. 
To assure an adequate water supply, defendant entered into, an inter­
connection agreement with the Eastern Municipal Water District (EMWD). 
The a9reement cOn'll'nits defendant to- a first payment in excess Of. $:5,' 000 

and to 19 annual payments of slightly over $10,000 per year, including 
interest. 

Complainants were notified by letter dated May 16, 1979 

(Exhibit 16) of defendant's plan to assess each new hookup to partially 
defray the costs of the EM,WD connection. The amount of the hookup fee 
was not determinable at that time. On January 28, 1980, complainants 

were notified (Exhibit 4) that the hookup fee would be $-750 per 

residence. Complainants did not register an objection to, either 0'£ 

these communications. However, the payments of the fees for the first 
two residences received by defendant on May 23, 19·80 and all subsequen.t 
payments were made under protest with the stated intent of purs:uing all 
administrative and legal actions to recover the fee. 
Positions of Parties 

Complainants 

Complainants assert generally that: 
1. Defendant is not entitled to an exemption 

under PU Code Section 2705 because it has 
not been operated under the supervision 
and control of its shareholders·. 

2. Defendant is therefore a public utility 
water company subject to regulation 
by this Comn\ission. 

3. Defendant may not legally assess any 
connection fees and mUs,t refund all such 
fees previously paid • 
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Defendant 

Defendant counters that: 
1. Each person listed in Exhibit A to 

the complaint is a shareholder in 
defendant and has been accorded 
all the riQhts of a shareholder. 

2. Defendant is a mutual water company 
within the meanin9 of PU Code Section 
2705, since it delivers water to no 
one except its shareholders. 

3. Defendant has not violated the ri9hts 
of any of its shareholders:- but 
assuming. arguendo, there have been 
violations, any disputes are 
contractual ones, and do, not involve 
the Commission. 

The Evide1'lce 

Complainants 

, • general 
Ira Norris is president of Inco Homes, one of the two 

partners in Indian Oaks. He testified as follows: 

• 

1. Indian Oaks. is a builder of small 
residential subdivisions, and has 
owned and developed a subdivision 
on Tract 11082 in Sunnymead. 

2. Indian Oaks has never received any 
shares in defendant. 

3. Indian Oaks had never received any 
notice of a shareholders' meeting 
from defendant until about one week 
before the hearing. 

4. Indian Oaks has owned the property 
in Tract 1108·2 for about two years. 

5. Safeco Title Insurance Company 
insured title to Sykes Enterprises 
Corp., Inco Homes, Albert C. Sykes" 
Neely Sykes, and Gertrude Sykes of 
land ~p.ich later became Tract 1108'2. 

6. The titlepoliey (Exhibit 3·) contains 
no mention of water company shares 
being appurtenant to this land • 
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7. Inco Homes (Ira Norris, President), a 
partner in Indian Oaks, was informed 
by defendant by letter dated January 2tt, : 
1980 (Exhibi-t 4) that a hookup 
charge of $75·0 per residence would 
be assessed against developers of 
new. homes to pay for the entire cost 
of obtaining additional water from 
EMWD. Existing shareholders were to 
be excluded from any assessments. 
The charges have been paid under 
protest .. Additional similar charges 
have been paid since the filing of 
the complaint •. 

S. Norris has never received~ prior to 
the filino of this complaint, any 
notice from defendant regarding 
Indian Oaks' ability to exercise 
voting rights in defendant. 

9. Norris has never been approached or 
consulted by defenaant with. respect 
to the election of the Board of 
Directors of defendant. 

10. Indian Oaks had sold about 36 parcels 
of land as of June 22,. 1981 to 
individual purchasers~ and paid 
hookup fees in connection with each 
parcel. 

II. Norris purchased a piece of property in 
Ironwood from Jack Swegles,. a member of 
the Board of Directors of defendant, and 
resold it to ~tewart Pritikin,. a'partner 
in complainant Ironwood. Norris never 
received any shares of defendant's stock 
for this piece of land nor did he receive 
any notice of shareholders' meetings. 

Albert Sykes is employed by Sykes Enter~rises Corporation, 
the other general partner in Indian Oaks. He testified- as follows: 

1. Sykes and his brother Neely purchased ~. 
three parcels of land in Sunnymead 
between 1976 and 1978. Two· parcels 
were later sold to· Indian Oaks • 
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2. In connection with one parcel, Sykes 
received a stock certificate from 
defendant. He received no certificate 
for the other two, parcels. He did 
not receive notice of shareholders' 
meetings until a short time before 
the hearing in this proceeding. He 
was never approached as a purported 
shareholder with regard to any 
decisions relating to the conduct 
of defendant's business. 

3. Sykes acknowledged receipt of the letter 
dated May 16, 1979 (Exhibit 4) from 
defendant. The letter was signed by 
George Soper, secretary of defendant, 
informing Sykes of the acceptance' of 
a contractor's agreement signed by 
Sykes on behalf of Indian Oaks. The 
letter further advised Sykes that the 
increased residential growth might 
cause a demand for water service 
beyond defendant's capacity, and that 
defendant was negotiating with EMWD 
for the installation of a connecting 
valve to provide defendant with 
supplemental water. The letter also" 
advised of defendant's intent that 
additional hookup costs should be borne 
by the developers rather than cause an 
additional burden on defendant's present 
shareholders and water users. 

4. The area under discussion in this 
correspondence was Tract 11082, t'be 
property developed by Indian Oaks. 

5. Sykes acknowledged that he had 
participated in the preparation of a 
master escrow agreement for the sale 
of homes in, Tract 11082. He fUrther 
acknowledged his- awareness of a 
requirement that Indian Oaks would have 
to be a shareholder in defendant in order 
to be a water user in the area. 
(Tr. paQe 5-9.) 

I • 
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6. Sykes also read from a letter shown 
to him by counsel for defendant dated 
October 16, 1980,. to defendant from: 
safeco Title Company, transrnittinQ" 
two stock certificates in defendant 
pertaining to two parcels of land in 
Tract 11082. 

Susan Dalton is an owner and resident on a parcel of land 
in Indian Oaks. She testified as follows: 

1. Escrow on her present horne was closed 
in May, 1980. 

2. She has never received any stock 
certificate evidencing ownership 
in defendant. 

3. She received a notice of annual meetinc;;s 
of the stockholders in defendant some 
time in June;_ 1981. However, she had 
never received any notification of,prior 
shareholders' meetinqs. 

4. Neither she nor her husband has ever been 
consulted by defendant with rec;;ard to· 
settinc;; of rates or electinQ' its board 
of directors. 

5. They have received from defendant, and 
paid,.. water bills- since first occupying 
their home in May, 1980. 

Jacqueline Check is another resident and owner in the Indian 
Oaks tract. She testified essentially the same as Mrs. Dalton;,: however, 
she recalled paying' a $5 fee for the transfer of water stock, apparently 
about the ttme escrow closed on ber property_ 

Betty Simpson is a third resident and owner in the Indian 
Oaks tract, having only purchased the property in February of 1981 and 
taken residence in June, 1981. As yet she had received no billing for 
the transfer of water stock. 

Stewart Pritikin testified on behalf of Ironwood. He is a 
builder and developer with offices located in San Diego. He testified 
as follows: 
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1. Irenweed is a jO-int venture comprised 
ef two. venturers, ene being Hand N 
Censtructien and the ether Sunnyrnead, Ltd. 

2. Land in Tract 10533·,. part ef the preperty 
invelved in this proceeding,. was purchased 
by Irenwood frem Ince· Homes in August, 1979. 
Irenwoed built 48 sinQ'le-family homes on 
thi s preperty ~ 

3. Neither pritikin ner any ef the peeple that 
purchased preperty frem him have ever 
received steck in defendant. Steck' 
certificates were issued to., the lending 
institutien which finances· the sale of 
these hemes to. the purchasers. However, 
Pritikin enly discevered that the 
certificates had gone to. the lender 
about 30 er 60 days prier to the hearing. 
Early in JUne 1981 the homeewners were 
notified ef a steckholders' meeting to 
take place on June 26, 1981. 

4. Pritikin received a netice ef the same 
meeting, but had not received netice o.f 
a sharehelders' meeting prier to. that 
time .. 

S. Pritikin's cempany desiqned the water 
system for defendant which was censtructed 
in erder to. serve the needs of the new 
homeowners in the area. Pri tikin paid· 
defendant the assessments specified in 
the letter ef January 28:, 198:0 ($·7,5.0 per 
parcel). 

6. Pritikinwas never requested to. vete fer 
aefenaant's Board of Directors·er for 
anyene who. weuld make manaqement decisiens 
fer defendant_ 
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7. On a):)out May 2, 198'0, after learning that 
Safeco Title Company would not insure 
title to any of the parcels until they 
knew that there would be water hookups 
available, Pritikin amended his escrow 
instructions (Exhibit 20) to· provide for 
the issuance of shares in defendant. 
From that time, Pritikin was aware that 
the escrow instructions were providinQ 
for the issuance of water shares to the 
purchasers of property sold by Pritikin. 

8. Pritikin's company still owns unsold 
property in Tract lOS3~. 

De£'endants 

George E. Soper testified as follows: 

1. Soper holds the office of secretary-treasurer 
in defendant. He has held that position for 
35- years. His duties as secretary-treasurer 
include handling all correspondence, documentary 
statements.. statistical reports, and transfers 
of water shares with escrow instructions • 

2. Defendant's Board of Directors meets every 
month. At these meetin9s.. any shares of 
stock to be transferred are presented to· the 
Board for its approval. No shares of stock 
are transferred until after approval by the 
Board of Directors ... 

3. Defendant is a tax-exempt, nonprofit 
corporation. 

4. Each of the parties shown in the complaint as 
a purchaser of property was is·sued a share of 
stock, namin9 that person as reqistered' owner, 
and naminQ the mortQage holder as pledgee .. 
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5-. Shareholders ,- meetin9s are held annually 
on the fourth Friday of June. Share­
holders are notified of the meeting 
by sending a notice with a proxy. Soper 
is ill frequent contact with . many of 
defendant's shareholders~ and often 
requests that they attend these annual 
meetings, or~ if they prefer~ tender 
their proxy to somebody who will vote 
at the meeting. Notice is- published 
in a local newspaper for four weeks 
prior t~ annual meetin9s specifying 
date, time,_ and place where the meeting 
~ll be held. !he meeting is held each 
year at the same p1ace--the Sunnymead 
Women's Clubhouse. 

6. With respect to Mrs. Dalton, who testified 
supra, a stock certificate (No~ 863) was 
issued on June 1 ... 1980., After approval 
by defendant's Board of Pirectors~ this 
stock certificate was mailed to- the pledgee 
(mortgage holder). No notice of the share­
holders' meeting was sent to the Daltons 
because defendant's fiscal year ended 
May ll, and Soper sends notices to' all 
shareholders of record as of May 3-1.. The 
Dalton certificate was not issued until 
June 1. Therefore~ Soper believes that 
the 1981 meeting was the firs.t time he was 
obliged to· send a notice' to this particular 
shareholder .. 

7. Defendant's articles of incorporation provide 
that there is one share of stock for each acre 
of property in the SUnnymead Orchard Farms 
Tract.. There are approximately l82~ acres 
within the Tract .. 

8. Defendant entered into an agreement with ~~ 
on August 1, 1980 whereby EMWD agreed to 
furnish. defendant with supplemental water 
service I so that the approximately 100 parcels 
of land involved in this complaint proceeding 
could be furnished with adequat.e water;_ The. 
defendant felt at the time that its own capacity 
was not adequate to serve the additional homes 
contemplated in the area • 
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9. In every instance where Soper received 
escrow instructions to transfer shares 
of water stock to new buyers,. he has 
done so'. Each letter of instructions 
concerning these transfers stated that 
4/15ths of one share would be transferred. 
This is because the builders constructed 
approximately four houses to the acre. 

10. No shares of stock have' been issued to 
Ironwood~ however,. shares have been 
issued to Inco Eomes, a <;1eneral partner 
in complainant Indian Oaks. 

11. At the 1980 shareholders' meeting,. a 
quorum was not obtained. There have' been 
no quorums for the past several years, 
and during this period any vacancies on 
the Board were filled by the unanimous 
consent of the remainin<;1 Board members .• 

12. In response to, a letter of instructions 
(Exhibit 26·) from the Valley National 
Bank, addressed to defendant, Soper issued 
a new certificate for 2-1/3 shares of 
stock re<;1is,tered to Neely L,. Sykes and 
naming lenders Jack and Beverly Ward as 
pledgees. A similar letter of instructions 
(Exhibit 27) from Valley National Bank 
requested that defendant reissue 2'-1/3, 
shares of stock to' Albert c. Sykes.,. naming 
Jack and Beverly Ward as pledgees. Both 
certificates were sent to the bank in 
accordance with the bank's request. 

13. In response to a letter of instruction 
from safeco Title Insurance for a 
transfer of shares, Soper reissued 
stock naming Inco Horrles as the registered 
owner. A copy of the stock was mailed on 
July 15, 1978 to Inco Homes. These 
certificates were transferred back to 
defendant for the purpose of parcelinQ 
out shares to each home buyer • 
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14. Defendant caused to be published in a 
legalperiodical--!he Butterfield· Express-­
notice of the annual meet1nQ of the 
stockholders of defendant, to be held 
at the Sunnyrnead Women's, Clubhouse on 
Friday, June 26, 1981, for the purpose 
of election of a new Board of Directors 
and for the transaction of any other 
Board business. PUblication appeared 
four times. prior to the meeting. 

15_ Soper mailed t~ various pledgee lenders 
certificates of stock eVidencinQ owner­
ship in defendant_ Soper has given 
notice to all shareholders of record 
on May 3-1 of each year of the share­
holders' annual meetings. Buyers often 
call Soper and ask him to· arrange to 
turn on the water in their homes. In 
each case Soper has advised them of the 
fact that they will be issued shares of 
stock in defendant, but that their 
certificates will be sent to their 
pled;ee. Shares of stock are auto­
matically canceled when property is 
sold_ New shares are issued in the name 
of the' buyer because they are appurtenant 
to the land. 

16 - Defendant has never made any sales of 
water outside of the SUnnymead Orchard 
Farms Tract and to other than its· 
shareholders. 

On cross-examination by counsel for complainants, Soper 
further testified as follows: 

17_ With respect to Exhibit 7, which is the 
notice of annual meeting, the notices 
were mailed by soper on about June 1, 
1981, but were backdated to May 14~ 1981. 
Soper explained this disparity by stating 
that the May 14 date represents the date 
defendant's Board of Directors ~esolved 
in a formal resolution at the directors' 
meeting on May 14 t~ hold the annual meetinQ 
on the 26th of June, 1981. He stated that 
this procedure has been followed for many' 
years. • 
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18. A letter misdated June 1, 1980 
(the correct date should be 
June 1, 1981) received as 
Exhibit 17, was the first written 
attempt to notify shareholders 
that they were in fact shareholders. 
Many other shareholders were notified 
verbally by Soper that they would 
become shareholders upon clo'sing of 
escrow~ many owners were ~ot verbally 
notified of this fact because they had 
no discussions with Soper. 

19. Exhibit 2 comprises Soper's answers 
to interrogatories presented by 
complainants. Soper had stated that 
there was no information available 
prior to 1977 with respect to, 
defendant's annual shareholders' 
meetinos or other shareholder 
meetings between January 1, 1971 
and June 17, 198·1. Soper now 
testifies that answer was in error, 
and that the numbers of shares 
represented at the various meetings 
will in fact be reflected by the 
minutes· of the actual shareholders' 
meetings prior to 1977 ... 

20. Defendant's rates throughout the years 
have been set only by its Board of Directors. 
Shareholders have never had any participation 
in the setting of rates. No other share­
holders, except for the Board of Directors 
and officers who are also shareholders, 
participated in defendant's deCision to, 
obtain supplemental water from EMWD. The 
directors and officers who made this deCision 
own 5-13/15 shares in defendant. 

21. At the annual shareholders' meetinQ of 
June 23, 1978:, the shareholders' vote 
was called and there was not a quorum. 
The president, therefore,. declared the' 
meeting adjourned sine die • 
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Nevertheless~ the shareholders present 
adopted and ratified all the acts of 
the Board and officers for the year. 
The Board of Directors has also 
appropriated funds for the provision 
of formal dinners for Board Directors 
and officers durinQ the last several 
years. FUrthermore~ the Board also 
authorized the payment by directors 
and officers of only the monthly 
maintenance charqe portion of their 
water bills in recognition of the 
faithful services provided by thes& 
directors and officers. 

22. The decision of defendant to install a 
connection with and receive supplemental 
water from EMWD~ was never ratified by 
a quorum of shareholders. 

23. Defendant's bylaws (Exhibit 9) provide 
that its Board of Directors may not incur 
any indebtedness of any kind for the purpose 
of any improvement or enlargement of the 
system without first submittinQ plans, and 
receivinQ authority from 2/3 majority of 
votes at a regular or specially called meetinQ. 
The bylaws also provide that the Board of 
Directors has no· authority to spend company 
funds, except for direct expense of mainten­
ance and distribution of water to the lot 
owners of defendant. 

24.. Soper testified that he never notified the 
owners of Ironwood at any time of their 
ri9hts to vote shares,. because shares o·f 
stock were not issued· in their names~ 
But~ shares- were issued to- Inco- Homes and 
Al Sykes and Associates.. partners in 
complainant Indian Oaks. 

25. Soper's understanding was that the property 
which was developed partially into Ironwood 
was never owned by anyone other than Sykes or 
Inco Homes (Indian Oaks)~ He did not realize 
that ~co had sold some property to Ironwood • 
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Staff Present~tion 
Robert Mahin, an Associate Utility Engineer in 

COIn."':'lission's Utilities Division, testified for the staff. 
report, Exhibit 34, relates the following information: 

1. At the time of his investigation in May 
1981 .. approximately .200 customers· were 
being served. 

z. Com~lainants ~urchased ·about .25 acres 

the 
His 

of land within defendant's service area, 
which was subdivided into- 100 residential 
building lots;.. The water systems in the 
two tracts were installed by the developers. 

3. Defendant was concerned that its service would 
be lessenea by increaSing the number of 
customers by about 100. 

4. The staff recommends that defendant be deemea 
a mutual water company, not subject to- the 
jurisdiction of this Commission. However,. 
should defendant be declared by the Commission 
to, be a public utility ... the staff recommends 
that c3.efendant be ordered to, comply with the 
provisions of General Orders 96-A anc3. 103. 

At the time Mahin's report was prepared,. he was not aware of 
the amended complaint, where new issues were raisec3. with ,respect to 
lack of shareholder notification. • However, Mahin was present c3.uring 
the proceeding and did not alter his recommendation .. 

Jasjit Sekhon, appearing for the Commission staff,. asks that 
the Commission take official notice of its. Resolution M-4708·.. This 
resolution was received in evidence as Exhibit 35. 'I'he reso,lution .. 
dated AUQust 28, 1979, expresses the Commission's attitude with respect 
to certificatinQ small water companies.. 1unong other things,. the 
resolution enunciates the following policies: 

1. Denial of certificates· for operations which 
are likely to be marginal or provide 
inadequate service. 

2. Denial'of certificates for a potentially Viable 
system if a public district is able to- serve 
the proposed area • 
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3·. Issuance of certificates for propo·sed water 
systems only when a need for the utility is 
demonstrated showinq that no other entity is 
willing and able to serv~ the area. 

Stewart Pritikin was recalled by counsel for complainants. 

His further testimony was essentially as follows:: 

There are two general partners in Sunnymead Ltd .. --
one being- J .. P. McIssae Construction, Inc., and the 
other Mesa Woods North, Inc.. Sunnymead,.. Ltd .. and H.& N. 
Construction are; a joint venture.. Sunnymead, Ltd .. is the 
manaqinq and adrrlinistrative responsibility of Ironwood .. 
Pritikin reviewed his· files· and found nothin<;d with reqard 
to notification of shareholders' meetinqs. 

Other Evidence 
Ira Norris was recalled and testified concerninq Exhibit 37, 

purportinq to be a current mailinq list for defendant's water customers~ 

and therefore a list of shareholders. He said Ironwood still owns some 
unsold lots in Tract 10533,. but he could find no listing of those 

specific lots. Reqardinq Tract 11082,. the Indian'Oaks development,. he 
said Indian Oaks still owns some unsold lots,.. but nowhere are these lots 
listed. However, Bud Sykes is shown as an individual owner •. FUrther~ 
more .. Ironwood Estates and SUnnymead, Ltd .. are shown on th~ list .. 

At the telephonic hearing conducted in San Francisco· on 
i 

July 1,. 1981, Soper sponsored late-filed Exhibit 38-. Asked whether he 
could locate any names of complainants listed as shareholders as of 

May 31, 1979,. Soper identified the name of N .. L. ,.Sykes on pa<;de 6· of the 

Exhibit. Sykes is shown as holding 4-10/15 shares of stock in defendant .. 
John S .. SWeQles is shown as owning 11-4/15 shares as of this date·,. 

although he had sold these shares to- Ironwood sometime in 1977. Soper 
explained that Swegles was still shown as the owner of these shares 

because no request has been received from Swegles or the buyers to· 

transfer them_ Soper aQreed that other than Sykes none of t~~ 
complainants in thi~. action had received any form of notific~tion of 
shareholder & , meetinqs • 
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Applicable Statutes 
The statutes applicable to the circumstances. surrounding 

this case are set forth in the following PU Code Sections: 216·,: 241. 
2702, 2705, 2707, and 2725. 

Section 216 defines a public utility: 
"216,(a) ·Public utility' includes every 

common carrier, toll bridge corporation, 
pipeline corporation, gas corporation, 
electrical corporation, telephone cor­
poration, telegraph corporation, water 
corporation, sewer system coryor.;tion, 
'wharfinger, and heat corporation, where 
the service is performed for or th~ 
commodity delivered to the public or 
any portion thereof." 
Section 241 defines a water corporation: 

"241 'Water corporation' incluc.es every 
corporation or person owning, controlling, 
operating. or managing any water system 
for compensation within this State.'" 
Section 2702 sets forth the circumstances whereby a mutual 

water company loses its exemption from regulation by this· CommiSSion 
under Section 2705: 

"2702. Any 'corporation or association 
organized for the purpose of delivering 
water solely to its stockholders or 
members at cost which delivers water 
to others than its'stockholders. or 
members, or the State or any depart­
ment or agency thereof" or my school 
district, or any other mutual water 
company, for compensation, becomes a 
public utility and is subject to 
Part 1 of' Division 1 and to the juris­
diction, control, and regulation of·the 
the commission." 
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atatus 

Section 2705 reads, in pertinent part: 
"2705. Any corporation or association 
which is organized for the purposes of 
delivering water to its stockholders 
or members at cost, including use o~ 
works for conserving, treating and 
reclaiming water, and which delivers 
water to no one except its stockholders 
or members, or to the State or any 
agency or department thereo£'", to any 
city, county, school district, or 
other public district, or to any other 
mutual water company, at cost, is not 
a publie utility, and is not subject 
to the jurisdiction, control, or 
regulation of the commiSSion ••• " 
Section 2707 authorizes the Commission to determine the 

or water purveyors: 
"2707. For the purpose of" d'etermining 
the status. of my person, firm, or 
corporation, their lessees, trustees, 
receivers or trustees appointed by any 
court ~atsoever, owning, controlling, 
operating, or managing my water system 
or water supply ~thin this State, the 
commission may hold hearings and issue 
process and orders in like manner and 
to the same extent as provided in 
Part 1 of" Division 1, and the findings 
and conclusions or the commission on 
questions of fact arising. under this 
chapter are final and not subject to­
review, except as provided 1nPart 1 
of Division 1."' 

I,', 

-20-



• 

• 

• 

C.10962 ALJ/vdl * 

Cases 

Section 2725 defines mutual water company: 
"2725. As used in this chapter, 'mutual water 
company' means any private- corporation .or 
association organized ~or the purposes of 
delivering water to its stockholders and 
members at cost, including use of works for 
conserving, treating, and reclaiming water .. " 

Complainants and defendant have ci te~ the follo'W1ng principal 
cases in presenting their respective arguments during the course o~ 
the proceedings: 

1. Corona Cit! Water Co, et al .. v P.U.C. (1960) ,4 cal 2d 34; 
2. 

3. 

Yucai!a Water Co. No. 1 v P.u.c. (1960) 
54 C Zd 823; 
McDaniel, et ale v Park-Woods Mutual 
Water Co. C1971} 72 Cal PeU.C. 247; and 
La Puente Co-oserative Water Co. (1966) 
66 cal P.u.c. 1' . 
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Diseussion 
It is apparent that defendant has been less than 

meticulous in the conduct of its business as a corporate mutual 
water purveyor. We say this because the evidence shows clearly that 
defendant has: 

1. Held shareholders' meetinqs and 
conducted corporate business for 
several years without a quorum 
of shareholders. 

2. Been lax i~ infor.minq some owners 
of property in its service area that 
they are in fact shareholders in 
defendant. 

3. Not informed certain shareholders of 
defendants annual shareholders' 
meetin9s. 

Complainants believe that the holding'S of the California 
Supreme Court in Corona and Y\lcaipa must be considered· controllinq 
in these circumstances. 

In Corona the court found a mutual water company to have 
operated as a public utility water company when the mutual delivered 
'Water to nonstockholders throuqh its alter eqo public utility water 
company .. 

The mutual company owneCi all of the utility's stock, Which 
was held in trust for the benefit of the mutual's stockholders ... There 
was a combined enterprise conducted by the utility and the mutual 
company operated in a way' which promoted the development of the area .. 
The mutual had even exercised its power of eminent domain in order to 
secure water sources and production facilities for its own and the 
utility'S purposes. The mutual had supplied water from its· lines 
throu9h the utility meters· to nonstockholders of. the mutual .. 
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The court founcl the reasons unaerlyin9 the' Section 270S . 
exemption not present when a major cus·tomer had no- voice in the 
manaqement of the mutual and could not effectively enforce its 
riQ'hts as a shareholder. 

But in the ease before us defendant's stock certificates 
(Exhibit 25) provicle that shares are appurtenant to· the land; 
purchasers .. whether developers or ultimate land owners. are de facto 
shareholders in defendant by virtue of defendant's articles of 
incorporation (Exhibit 8). The developers/owners .. if they believe 
they have been harmed by the :m1sfeasance of defendant's Board of 
Directors, have their remedy in an appropriate court of law. The 
carelessness of defendant's officers in failinq to actually transfer 
ownership· certificates does not prevent actual landowners in 
defendant's service area from pursuinq their leQ'al remedies. 

Yucaipa Water Company No.1 had been or9an~zecl as a mutual 
water company. Yucaipa Domestic Water Company w~s a public utility 
water corporation. No. l's shares of stock were :reely transferable 
and were not appurtenant to the land. No.1 supplied water not only 
to shareholders but to lessees of shares. It steadily.increased its 
number of service connections and split its shares to double the 
permissible number of connections. 

The court held that delivery of water to lessees of stock 
is not the same as delivery to stockholders. Yucaipa presented a 
considerably different factual situation than the case before us; 
the most important or which is· that here de£enaant's shares are 
appurtenant to the land in Sunnymead Orchard: Farms Tract • 
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In McDaniel v Park-Woods, defendant's directors, who, 
were land developers, had purchased approximately 1,000 lots. 
Defendant was formed in order to supply water to and sell the lots. Of 
325 shares of stock issued, the directors of defendant owned all 
but 30.. We held that defendant was not substantially cUstomer-' 
controlled and found it to be a public utility. Wefur.ther 
found that if all users of water had been issued one share of 
stock each. the oriqinal developers would still hold:, a contro,llinQ 
interest in defendant. The 30 shareholders other than the developers 
we found to be captive shareholders, in no, position to enforce their 
riQhts. 

In the case before us,. every customer is a shareholder. 
Stock ownership is not held by any individual or limited qroup· of, 
individuals .. 

Finally, the La Puente fact. 5i t.uat.ion involved a mutual 
water company (La Puente) t 62~ or whose stock was owned by a public 
utility water corporation. La Puente had provid'ed onlT untreated 
irrigation water to its shareholders. But later it commenced 
domestic water service to new subdivision tracts located in the 
service area or the public utility_ 

La PUente's domestic customers were each issued l/S,Oth of 
a share in La Puente~ however, these customers held in the aQQreQate 
only a little over 9 shares of 1,.723 capital shares of stock outstandinq­
less than one percent.. These domestic customers provided 44~ of 
La Puente's revenue while receivino only 11.7%' of the water it provided ... 
The effect of the utility'S using La Puen.te, its alter eQo; to, serve 
the new domestiC customers was to have those customers pay-":La Puente 
almost twice as much for water as the public utility'S customers.. We 
held the La PUente shareholders to be captive shareholders for the 
benefit of the publ:i:'c utility whieh eoatrQlled La puen.te .. and in no 
poSition to effectively enforce their riqhts. We found La Puente; 
as the alter eQ'o' of the utili ty ~ to, be an extens·ion of the utility: 

• and subject to. our jurisdiction. 
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In this case there is no alter e90 relationship';' and 
defendant's C'Ilstomers~ all of whom are shareholders in defendant~ 
are in a position to have any intracorporate dispute resolved by 
a court ot proper jurisdiction. 

Based upon the evidence,. the applicable statutes and 

ease law we must conclude that defendant has operated as a mutual 
water company. It is not a public ut1lity. The folloWing facts 
point to this conclusion: 

1. Defendant was organized in 1927 as'a 
mutual water company for the purpose of 
selling and distributinq water to share­
holders who must also be landowners in 
Sunnymead Orchard Farms Tract. It is 
a tax-exempt~ nonprofit corporation. 

2. Each party shown in the complaint, 
according to Soper's testimony,. has 
been issued a share of stock namin9 the 
purchaser as reQistered owner and the 
mortgage holder as pledgee. 

3. SOper testified that in every instance 
where he has received escrow instructions: 
to transfer shares of stock to new 
purchasers, he has done so. 

4 • Shares of stock have been issued to Inco· 
Homes and Albert Sykes, general partners 
in complainant Indian Oaks. Soper did 
not realize that Inco had sold property 
to Ironwood,. and therefore he did not 
issue shares of stock to Ironwood. 

5. Shares of stock in defendant are automatically 
canceled when property is sold, and new shares 
are issued to buyers because the shares are 
appurtenant to the land. 

6. Defendant has not sold water outside of the 
Sunnyrnead Orchard Farms Tract and to other 
than its shareholders • 

-25-



C.10962 ALJ/vdl 

• 

• 

• 

s .. 

The requests by Valley National Bank and 
by Sa£ecc> Title Co'. (Exhibits 26-2S,) fo'r 
defendant. to transfer stock to complainants 
Sykes and Inco Homes were honored by 
defendant. 
Complainants, who allege unfair treatment 
at the hands of defendant. through its 
corporate misfeasance, have adequate 
opportuni ty in an appropriate court. or 
law to test their allegations. 
A mutual water company delivering water at. cost to 

its stockholders, does not come under our jurisdiction ~enminority 
sharehold'ers who believe they have been deprived of' their share­

bolder rights have adequate opportunity to assert their rights in 
an appropriate court of law. In I.a Pu'ente we stated: 

"Intracorporate matters relating to the matter 
in which the interests or minority shareholders 
are dealt With must be resolved by the Superior 
Court in an appropriate action .... 
Since we are dismissing the complaint, any discussion 

regarding complainants' request for at'torney's fees would be idle. 
Findings of' Fact 

1. Defendant was incorporated as a mutual wa'ter company in 
1927 for the purpose of distributing and selling water only to- its 
stockholders, who must be landowners in Sunnymeaci Orchard Farms Tract. 

2. Defendant is a nonprofit organization, exempt from federal 
income taxation. 

J. There is one sbare of stock in defendant for each acre 
or property located in the Sunnymead Orchard Farms Tract. The 
shares are appurtenant. to the land, and when property is sold:, shares 
automatically pass to new owners • 
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4. Complainants purchased land located in defendant.'s 
service area, the Sunnymead Orchard. Farms Tract between 1976: and 
197t, and have subsequently resold some of the land to residential 
purchasers. 

5. George Soper, as secretary-treasurer- of' defendant., is the 
person responsible for transferring stock certificates to new o~ers 
when property is sold in defendant's service area'. 

6.. In every case where Soper recei ved~ escrow instructions 
with respect to the Sunnymead Tract, he transferred shares to, the 
new buyers. 

7. Defendant· has never sold water to property o~ers located 
outside of Sunnymead Orchard Farms Tract. 

g. Defendant has not issued shares of stock to complainants· 
Indian Oaks Sunnymead or Iron'WOod Estates, per see Defendant has; 
issued shares of stock to Neely Sykes and Albert. Sykes (Sykes 
Enterprises,) and to Inco Homes. Sykes Enterprises and~ Inco Homes 
are the general partners in complainant Indian Oaks Sunnymead. 

9. Defendant has. issued shares of stock to the }2 lot.- owners 
sho~ in Exhibit A attached to the complaint. 

10. Derendant has not always informed' each new property o~er 
of its rights as a shareholder- or that it. is in tact. a shareholder 
in de:f'endant, nor in!ormed them of annual shareholders· meetings. 

11. Complainants have the opportunity to test their' 
allegations concerning de!endant's corporate misfeasance in~ an 
appropriate court or law. 

",', 
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Conclusions o~ Law 

1. !his Commission has authority to determine the status 
of water purveyors under the provisions of PU Code Section 2107. 

2. Deferidan~ operates as a-mutual water company as defined 
in PU Code Section 2725. 

3. Defendant is exempt fro~ regulation by this Commission 
under the provisions of PU Code Section. 2705. 

4. The complaint of Indian Oaks SUnnymead and Ironwood 
Estates should be dismissed. 

ORDER _ ........... --
IT IS ORDBRED that Case 10962 is dismissed. 
This order becomes effective :3 0 days from today.' 
Dated At>ril 21y 19$2 , at San FranCiSCO, California • 

JOHN E. BRYSON 
President 

RICHARD D .. G~'VELtE 
LEONARD·M.- GRIMES;,· JR •. 
VICTOR CALVO .. 
PRISCILLA C. GP.EW. 

CommiSSioners 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Indian Oaks Sunnymead,. a 
California general partner­
ship, and Ironwood Estates,. a 
California j oint venture, 

Complainants, 

vs. 

Sunnymead Mutual Water 
Company, 

Defendant .. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 

Case 10962 
(Filed March 9, 1981, 
amended June 6,.. 1981) 

Wyman, Bautzer, Rothman,. Kuchel & Silbert,. by 
James P. Gray, Attorney at Law, for Indian 
Oaks SUnnymead and Ironwood Estates,. 
complainants.. 

Ray o. Womack,. Attorney at Law, for SUnnymead 
Mutual Water Company, defendant. 

Jasiit S. Sekhon, for the Commission staff. 

Q.F.I lil..Q.J;I 

Il'ltroduetion 

Complainant, Indian Oaks Sunnymead (Indian Oaks.),. is a general 
partnership enQ'aged in the business of developinq reSidential buildin9 
tracts. Complainant,. Ironwood Estates (Ironwood),. is a California j.o'int 
venture also engaged in the business of developing reSidential building 
tracts .. 

Defendant, Sunnymead Mutual Water Company (defendant), is a 
California corporat~on engaged in the bus.i.ness of supplying water to 
its customers in and around Sunnymead,. an unincorporated community located 
several miles east of Riverside .• 
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Prior to the addition of the complainants' subdiVisions,. 
defendant's wells had provided adequate· water supply to its eXisting 
customers. However, defendant was concerned that its service would 

be lessened by increasing the n'llmber of customers from 198· to 297'. 

To assure an adequate water supply, defendant entered into· an inter­

connection agreement with the Eastern Municipal Water District (EMWD). 
The .a9reement eomrnits defendant to' a first payment in excess, of $$,000 

and to 19 annual payments of slightly over $10,000 per year"including 
interest .. 

Complainants were notified by letter dated May 16" 1979 

(Exhibit 16) of defendant's plan to assess each new hookup to' partially 
o.efray the costs of the EMWD connection. The amount of the hookup fee 

was not determinable at that time. On January 28,. 19B-0, cemplainants 
were notified (Exhibit 4) that the hookup fee weuld be $75,0 per 

residence. Complainants did not register an objectien to' either ef 

these cemmunicatiens. However, the payments. of· the fees· for the first 
twO' reSidences received by defendant on May 2'3, 1980' and all subsequent 

payments were made under pretest with the stated intent of pursuinq all 
administrative and legal actions to recO'ver the fee. 
Positions of Parties 

Complainants 
Complainants assert generally that: 

1. Defendant is not entitled to' an exemption 
under PU Code Section 2705· because it has 
net been operated under the supervision 
and control O'f its shareholders. 

2. Defendant is therefore a public utility 
water company subject to regulatiolls 
by this Commission. 

3. Defendant may not leqally assess any 
connection fees and must refund all such 
fees previously paid • 
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Applicable Statutes 
The statutes applicable to the circumstances surrounding. 

this case are set forth in. the following PU Cod-e Sections: 216, 241, 
2702, 2705, 2707, and 2725. 

Section. 216 defines. a public utility: 
"216(a) 'Public utility' includes every 

co:mnon carrier, toll bridge- corporation, 
pipeline corporation, gas corporation, 
electrical corporation, telephone cor­
poration, telegraph corporation, water 
corporation, sewer system corporation, 
wharfinger, warehouseman, and heat 
corporation, where the service is per­
formed for or the commodity delivered 
to the public or any portion thereof". " 
Section 241 defines a water corporation: 

"241 'Water corporation' includes every 
corporation or person owning, controlling, 
operatingp or managing any water system 
for compensation wi thin this State. It 
Section 2702 sets forth the circumstances whereby a mutual 

water company loses- its exemption f"rom regulation by this Commission 
under Section 2705: 

"2702. A:n.y corporation or association 
organized for the purpose of delivering 
water solely to its stockholders. or 
members at cost which delivers water 
to others than its stockholders or 
members, or the State or any depart­
ment or agency thereof or any school 
dis.trict, or any other mutual water 
company, for compensation, becomes a 
public utility and is subject to 
Part 1 o~ Division 1 and to- the juriS­
diction, control, and regulation of the 
the commission." 
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Cases. 

Section 2725 defines mutual water company: 
"2725. As used- in this chapter, 'mutual water 

company' means my private corporation or 
association organized for the purposes of 
deli vering water to its stockholders and 
members at cost, including use of works for 
conserving, treating, and reclaiming water." 

Complainants and defendant have cited the following principal 
cases in presenting their respeet1ve arguments during the course of 
the proceedings: 

1. Corona Cit!rWater COt et a1. v P .. u.c. (1960·) 
34 caJ: 2d }4; 

2. YucCl!a Water Co. No. 1 v F.U.C. (1960) 
54 Zd 82); 

3. McDaniel, et a1. v Park-WOod MUtual 
Water Co. (1971} 72 cil P.u.C. 241; and 
La Puente Co-~erative Water Co. (1966.) 
66 Ci1 P.u.C. 14 • 
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Conelusions o~ Law 

1. This Commission has authority to determine the status 
of water purveyors under the provisions or- PU Cod'e Seetion 2707. 

2. Defendant. operat.es as. a mutual water company as defined' 
in PU Code Section 2725. 

3. Defendant is exempt from regulation. by this Commission 
under the provisions or PU Code Section 270$. 

4. The complaint. of Indian Oaks Sunnymead and Ironwood 
Estates should be -d:eftied. ~R'; 

ORDER. ... -,- --
IT IS ORDERED that Case 10962 iS~ft1ed .. ~/' 
This order becomes ef'f'ective 30 days !'rom today. 
Dated APR 211982 ,at San Franciscc>, California • 
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JOHN '£. BRYSON' 
Pr~~idM\t· . 

RICHARD 0·' CAAvELLE. 
LEONAl'tD,M. ClUMES. Jit . 
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PI\:ISC1LL;\ C CREW' 

Conunission~rs· . 


