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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE, STATE OF' CALIFO,RNIA 

Application of VIKING FRE:IGHT SYSTEM, 
INC. requesting exemption :from, 
Article- Five anC1 Sections. 8S.1 and 852 
of the Public Utilities Code. 

) 
) 
) 
) 

---------------------------------) 
o PIN ION' -------

. . . 

Application 82~03~70" 
(Filed March 18;", ,1.982) 

Under PubliC Utilities (PU)' Code§§, 829' arid. 8S3,2 

Viking Freight System, Inc. (Viking) requests anexemp.t10,n::from, the 
requirements of §§ 816 to &30 and§§ 851, and 852, 0:" thePU Code tor 
those actions taken 'by Viking which receive authorization from the: 
Interstate Commerce Commission (ICC) and which have, been reviewed by 
the Commission without objection. 

Notice of the filing of the appli:ca tion appeared 'in 'the 

Daily Calendar of March 23·, 1982., No protests have o;eenreeeivecl.'. 
Viking is a Califcrnia corporation ,and a publicuti!"i ty' 

principally engaged. in the business. of providing, pickuP,and delivery 
service of commercial freight throughout California., For the , 

12 months ended December 31" 1981, Viking generated total ,operating· 
revenues of $47,991,000 and net income of $2 ,292,:000. ,.' 

----~-----.--------
1 " •• * The commission may i"rom time to time by order: or' rule, 
and subject to such terms and conditions as 'may be pr-eseri~ed 
therein,. exempt any public utility ••• from' th'e p'rovisions. of this, 
article if it finds that the applicatio,n thereo,f' to such pub,lie, 
utility .... is not necessary in the public interest." ' 

2 ft. ... The commission may from time to time by order- or' rule' and 
subject to such terms and conditions as-may bep·rescribedthere1n,. 
exempt any public utility .... from the provisions, of SeC,tj,ons 8'S-land 
$52 if it finds that the app-lication thereof with res,p-ec't,to" su'ch' .. 
p·ublic utility * .... is not necessary in the public interest.: .. ":, '" ' 

.... i -. 
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Viking req,uests an exemption from the'necess1tyof 
obtaining the C.omm1ss1on' s approval for the issuance o,f;': securities in 
those instances where it has obtained authorizat,ionforsuch issuance 
from the ICC. Viking also requests an· exempt,ionfrom' obtaining tne 
Commission's approval for the encumbranceofprop·erty 0,r"ac~uis1 t;io:n 
of capital stock of another utility when s,uch, actio~sare,effeet:ecr 
concomitantly with the iss.uance of securities and' the' entire 
transaction has been approved by the ICC. Viking, pr'opo:ses,to: s,e~d.a 

, , 

copy to, the Commission of each application that it makes to the ICC 
relating to the issuance o·f securities.. If theCommiss:to·n'fails,t'o, 

, " 

notify Viking of any Objections to the proposed issuance~of. 
securities, encumbrance of property, or acquisition" o:fcap,i tal sto.ek 
within 21 calendar days of receipt of a copy of, the', IccapPlicatio,n,.:, 
the Commission'S authorization would be deemed': granted: ,effective, upo,n. 

al'provalof the transaction by: th~ I,CC... , 
Viking falls under the 'jurisdict10n, of' both the: ICC and' 'the .. 

. , . . 

Commission and must coml>ly with the' rules· and regulations.o,r each. 
Under §§ 11301 through 11304 of the Int~rsta te Commerc:e' Act (Co~~rce 
Act), Viking is required. to obtain ICC approval" and: aU,thor:!.:za tion '. 
wh.enever it wishes to issue securities. Unerer PU' Cod.e §§' 8·16th.rough 
830 a public utility must obtain Commission autho,ri ty b~r6re is,suing 
securities. Under PU Cooe § 851 a .public utility mus't.ot>taill·', ' 

Commission authority to trans·fer or' encumber' utility p-roperty... 'Under 
PU Code § 852 a public utility must obtain Commission autho·rl.ty· to' 
acquire capital stock of anoth.er public utility. 

Section 11301 (1)) (n of the Commerce Act pro.vides that,:' "A 
carrier may not issue securities ••. w:1thoutthe approval of the ICC'. 
No other approval., is required .. " Case law ind1ca:t.es' that··:;tneCommeree .. 

. ",:,.. . 

Act has preempted the field of interstate carr-1er:f'1nanoing, and. the ' 
states have, accordingly, no power to, regulate the issuanc-c,o:f'~' 

" ," .. :........ ' 
'", 

c"" . 
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securities by interstate carriers. (See, e .. g~, In 're' Independent', 
Truckers, Inc., 212 F Supp 402 (D~' Neb~ 19·63:) and.InreS,t,.I..ouis 
Southwestern Railway Co., 53, F Supp -9 "4 (D .C~. M'o', •. 1944),. aftirmed 
, 57 F 2d 337, cert. d.enied 330 us 836,.) 

Viking does not cite federal statutory or case law showing.' 
that Congress has p-reemp,ted. regulation' of utili typroper'ty trans-fers' 

, 'I ' 

and encumbrances or the acqUisition of the cap'i tal s,tockof other, 
utilities. Nevertheless, Viking d.oes argue that whens,uchtrans:fers', 
encumbrances, or acquisitions are part: of and. co,nc'om1 tant wi tnthe 
issua.nce of securities approved by the ICC thenSUCh-·tranSac.ti~ns.,· 
ought to. be' exempt from Commission re'gulationund'er: PU, Code §,§ 85\' 
and 852. 

For instance, Viking is eurrentlyconsid~ringborrOw.ing' U.p 
to $12,400,000 t"rom a local 1:>ank to finance its aecoullt's, recei'Vab'le', 
to purchase both revenue and. nonrevenue equipment, ancrto:,construet, 
new trucking terminals. Such ind.e'btedness, would be evid.enc'edby.' 
promissory notes. Because security interests would begrant.e'd:tn 
certain Viking property, CommiSSion approval woul,d: be,requ'ired, under. " 

PU Code § 85' as well as und.'er PU Cod'e §§ 816 through 830' .. , 

. Viking alleges, that the entire financing' transactio,n w,ill 
be approved. by the ICC and that to- require Commiss'10n'app,roval as 
well will be unduly burd.ensome and. expensive .. 3, 

We agree that when the ICC approves a fi,nancingp-ackag,e 
involving 1:>oth the issuance of securities" and the transfer, o-r, . 

, , . 

encumbrance of utility property or the acquisition of. c'ap,1 tal' st'ock 
of another utility, the entire transaction. s,hould oesub,ject "to a 

. '. ,. . 
single regulatory approval. Accord'ingly~ the following o:rd:er will' 
grant the exemptions Viking seeks. 

Applications by ,other 1nterstatecarriers'fo·r: Commission 
authori ty to issue securi ties 'have typically involved' a simult.aneous. . 

.... 

3 Viking would have to- pay a filing fee of $"3:,400 and.ad.d'itio;~al', 
attorney fees estimated at $2,000 •. 

, , I". 
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motion by applicants fo~ dismissal of the application·foI" lack:cf 
ju~1sdiction on the ground of federal p~eemption. 'these mo.tio,nS:' have, 
cited sectio.ns cf the Commerce Act; and. the Co.mmissio.n has d'ismissecr 
these applicatio.ns fo.r the reaso.ns. stated in t.h'e,'mot:Lotlsto d1smis,s •. 

(See Milne Truck Lines:. Inc., Decisio.n CD.) 8,9702' date'd" 
No.vember 23, 1978, as amended by D.8'9811 dated DecembeI" 19,1,978· in 
APplicatio.n CA.) 58424; Leaseway Transpo.rtaticn Ccre'. , D.90,158 
dated April 10, 1979 in A.S8343; Pasha '!ruckaway" D .. 92330 dated 
October 22, 1980 in A.59645; B'igge Drayage Co.., D .. 93075;dated 
May 19, '981 in A.59995; and Bigge Drayage co' .. , Executive 

Directorts D.93417 dated A.ugust 18, 198" in, A.60739.) 
In none o.f the abcve applicatio.ns d'idthe applicants cite 

Article 3, § 3.5(c)4 0.1' the'Califo.rnia Ccns,titU'tio.,nnorcl:id'the 
Commission ccnsider the effect 0.1' that section upo.n: the a:isp,csitions ' 

so.ught by applicants. 
While in times past, we might have dismiss.ed V1king"s, 

. ' , . . 

application on cur own mot,ion for lack of jurisd.ictio,n', in t.he,11ght 
0.1' Article 3,. § 3.5, that disposition would·.nc,t'beconsi.stentwitb.·· 

cur duty under the Califc·rnia Ccnstitution. 

It is apparently for this reascn that Vikins" has sought 

exemptien from §§ 8,6 thrcugh 8'30 and from §§, 8.s".' and: 85-2"o.fthe',PU, 
Cede. This 'is a remedy that §§, 829 and 85-3' specj.f1cally'aut.b.·o~ize us 

to. prcvide andcne that avoids regulatcry dup,licaticn .. 
Findings 0.1' Fact 

1. Viking is a Calif'or:n:tacc'X'"pcration' cpe'ra ting u'nder- . the 
jurisdictien cf" this Ccmmiss.iCllw 

4 "An administrative agency, including an adminis,trat.:t.veagencY'· 
created by the Constitution CI" an initiative statute,ba's: no., pcwer:" . . . .' '. 

"(e) To. declare a statute unenfcrceable, or to.' refuse: to entc'ree a 
statu'te cn the basis thatf'ederal· law cr federal regulat:Lo.ns,p,rohibit '. 
the enforcement of such statute unle'ss an appe:llate ccurt has made a 
determinaticn that the entorcement ef such statute is prehibited by , 
federal law or regula ticns." '" . , 
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12.. The application of PU Code §§81.6 through 8.30~a.nd,·of §,§ 85·,' , 
II " ,', 

and 852 to Viking is not necessary in the' public interest'excep,t to-
I ' 

the extent set forth in the following order •. 
i 

'3. There is no known opposition to this applica t1onand:,no 
I , .' .' ' 

rea~17 to delay granting t.he exemp.tion reque'sted:., 
Conclusions of Law 

'11 .. : A pu'blie hearing is notneees~.ary. 
I 

:2 •. The app·lication should. be granted to . the extent setf'o,t"th, '.' 
! ,~ 

in the following order. 

o R D E R ----,-
" 
I Ii IT IS ORDERED that: 
,i' ~ Viking F·r-eight System, Inc. (Viking) may issue secur,ities 

upon t.he approval of the Interstate Commer'c,e Commission (ICC)', 
, . '". . . 

wi thout express authorization from this Commis:sion~. 

':2. wlle.n utility pr~lperty is, encumbered.. o:r traner·e'rred. or 

capital stock of another utili'ty is aCquiredConcomitan·tlywiththe: . 
" 

issuance of securities, and the entire transaction is app;r-~ved by the 
ICC, Viking may encumber Or' transfer such property or. ac·q~:Lre:the .. ' 

eaPit~l sto¢k of another utility without express auth6r"izati~nfro~ 
the Commission~ 

:3.. Viking, shall submi tto the Revenue Requir~mentsDivision,of . 
the Commission s·taf"f a copy of' each appl'ic'ation for'authorizationto: 

issue securities that it files with, the ICC. . /'" 
4. If Viking has not recei ve'd an. object,ion t'o .the tr'ansacticn ",' 

contemplated by the ICC application within 2" calendar. dayso·t 

receipt by the Commission of a copy' of it; Viking, shall be 'deemed .to . 
ho.ve the Commission's appt'oval to.. complete suchtran,s,action •. 

\' ,", ' 
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".. • I .... , 

5. When Viking proposes action reQ.uiring th.e apPr"oval'of:,the . 
Commission but not of the ICC, Viking shall· obtain 'theap,p.roval'of .' 
the COmmission as specified in the PU Code .. 

This order is effective· today .. 
Dated MAY 171982 , at San. Francisco, California. 

"'. I· • '.,.1, 

," .. ,., ..... , ' 

, .,'. 
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2. The applicat10n or PU Code §§8~'6thr"ough 8'30, ,andof§§ 851' 
and 852 to Viking is,not necessary in the public interest except ,to 
the extent set fOr"th in the following order". 

3. There 1s no known opposi t10n 'to this' application,' and no: 
reason to delay granting the exemption, r.-equeste'd~ 
Conc'lusions of Law 

1., A public hearing is not'necessary.-

2'. The application should be granted' to the extent setfor"'th 
in the following order. 

o R. ,D E R ----'-
IT IS ORDERED that: 

,. Viking Freight System, Inc. (Viking) may issue secur-ities 
upon the approval of the Interstate Commerce Commission "CIec), 
without expres·s author"izat10n fr"om this Commission .. 

2. When utility pr"operty isencum'o~'ecr, ortrans~ferred- 'or 
capital stock of another utili'ty is aCQU1r d. . conc:oiui·.t~n.tiywi'ththe ' 
issuan~e. of securities and the entir-e transction ~sapp:;oved. 'oy'the 
ICC, Vl.kl.ng may encumber or transfer such pro.perty or acquire the' , 

capital stock of another utility without expr~e, a~thorization fr~~ 
the Commission. ' 

3. Viking shall suomi t to the Revenue Req' irements Division of 

the CommisSion staff .a copy of each, a. PPlicat1on f~uthOl"'ization 'to, 
issue securities that it files with the ICC. 

4. If Viking has Ilot~ve l"'eceivedan o'ojecti n to the 
transaction contemplated by the ICC application withi\ 2" calendar" 

days of receipt by the Commission of" a . copy of it, ,Vik g~~allbe 

deemed to have the Commis.sion's approval to complete 
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