
• 

.' 

• 

ALJ/vd.l 

Deeision _S_2 __ 0_6_ClQ JUN 2 - 1982' 

BEFORE IHE PUBLIC UTILITIES 

PARTS LOCATOR, INC., a 
California eorporation, 

1":"\ i,:;'"\ n --.. n n ~ ~ ~ In)!Q ,:[f1J!i' ~I/ \ • 
COMMISSION OF THE STA.TE oru(JA:dIFQ-R~IItt! / ~\ I '\.:::;~ w I..II..::..J 1..1 u'U /.r..,\ 

Complainant, 

vs .. 

lHE ~ACIFIC TELEPHONE AND 
TELEGRAPH COMP AN,Y, a 
California corporation, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--~--------------------) 

Case "050 
(Filed December 7, '981) 

Q.E;I!l.Q! 
The eomplaint requests that the Commission reopen Case (C .. ) 

10490 (Deeision (D.) 90260 dated May 9~ 1979" to reeonsider its 
conclusion on the aeeuracy of d'efendant t s business reeords, and to 
award Parts Loeator the reparation for overeharges. eollected'by 
<1efendant for service whieh. was not provided. Complainant filed a 
Motion '"to reseind, alter or amend Deeision No. 90260" on November 9,. 
1 981 ~ It was returned by the doeket offiee with' 1nst.,ruetions. to~ file 
a new complaint ... 
The Prior Proceeding 

On January 24, 1978, complainant filed' a eompla::'nt aga1ns,t 
The P'acific Telephone and Telegraph Company (Pacific) entitled P'arts 
Loeator, Inc., v Pacific Telephone, C .. l0449'. In that ease, 
eomplainant alleged that. a certain switeh known as a " 29'A.'" had been 
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connected to Parts Locator's. circuit 6KP1048; further that the switch 
connected all five of complainant's circuits and' qualified all as 
interstate circuits; that the switch had been removed without 
authority and that Pacific had charged higher intrastate rates for 
circuit 6KP1048 despite complainant's objections,. Complainant sought 
a refund of the difference between the interstate and intrastate rate 
for circuit 6KP1048 and attorney's. fees., 

Pacif:rc's answer in C.10490 denied the allegations 
concerning a "29A" switch on circuit 6KP'1048 prior to· October- 28, 
1977, and averred that the other four circuits had been billed at 
interstate rates.. It alleged that circuit 6KP104'8 was intrastate 
until October 28, 1977, and billed as such.. It was c'ocoected' to a 
29A switch on the date noted and then billed as' an ioterstate 
circuit. The case went to hearing on June 18" 1978. Two witnesses 
on behalf of Part~ Locator testified that a "29A"" sw1.tch had been 
i'nstalled on circuit 6KP1048. Pacific put into evidence its reco,rds 
showing that the switch had not been ordered or il1;stalled on that 
circuit; a witness for Pacific testified, that she had~ examined' all 
records. involving: circuit 6KP" 048 and' found no orders for- such a 
switch. Pacific's witness was extensively cross-examined about 
Pacific's records .. 

The case was submitted at the conclusion or the hearing. 
The submission was set aside on September 11, 1978 at the request of 
complainant, who wished to rebut any assumption that Pacific's. 
business records were reliable or trustworthy. A further hearing was ~ 

scheduled bu.t the parties stipulated that the matter could be 
resubmitted on November 3, 1978' after two late-riled exhibits" were 
received' in. evidence. 

The Commission is-sued its. decision· in the case on May 8, 
1979 CD .. 90250) .. Arter reviewing and, d'iscuss1ngthe evid'e,nce, the 
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Commission found. that circuit 6KP1048 d.id not have a 29A switch 
installed pr!.or to October 28, 1977 and. was proper-ly classified. as an 
intrastate circuit d.uring the per-iod prior" to the installation of' t.he 
switch. The relief l"'equested was denied. 

Complainant petitioned. for ~ rehearing or reconsideration 
on June 5, 1979. !t was argued that the findings were el"'t"oneous 
because they" were based on the accul"'acy of P'acific's records,. which 
complainant should have be~n allowed to prove unreliable; and that 
past Commission d.ecisions have shown ambiguity and el"'ror in Pacific's 
records. The Commission d.enied. rehear-ing on July 31, 1979,. in 
:).906~0. 

Parts Locatol'" filed a Petition for Writ of Review. with: the 
California Supreme Court (S.F. No. 24053) on August 30, 1979. The 
argument previously used was presented again in mOre detail. The 
Petition for- Writ of Review was denied on Decembc'r 13,. , 979 .. 
The Present Proceedin~ 

• . The allegations in the current complaint ar-e id.entical to 
those in the prior" pleading. The new com.plaint alleges that cir-cuit 
5KP1048 had a 29A switch which connected all five cir-cuit.s assigned: 
to complainant and. qualified. all c1rcu1ts under thetar1ffs for the 
substantially lower interstate rates. It\,iS, fUl"'ther all'eged. that the 
swi tch was reQoved without complainant t s' knowledge or co-ns,ent and. . 
that substantially higher intrastate rates were chal"'ged on circuit 
6KP1048 until about November 1, 1977. Th~ current complaint requests 
that th.e Commission reo}>eo the record to consider again the ac-eu:'acy 
of defendant's. records" review the evidence'~ and. award complainant 
reparatio:'ls fol'" the overchal"'ges colleeted for' service,S no,t p~o·vided .. , 

• 

Complainant f s request to reopen is based' on an admiss·ion' of 
er-ror i:1 a letter dated SePtember 23, 198", and testimony from a 
wi tness pl"'esented dur-ing a heal""ing on Application (A.) 598'49 .. , The 
err"or in the letter is due to an entry of 'tLSUfT, in a wor-kman's· 
handwriting: being interpreted as "LSV". The LSV circuit c·o·sts rnOl"'e 
than the LSU ci:-cui t. When the erro,r was discovered, Pacific 
retUr"ned the overcharge. 
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A.59849 was filed by Pacific to request authority to 
increase its intrastate telephone 1"?tes. The witness r-ef"er-r-ed. to was 
the superviso:- of Pacific's Ser"Vice Evaluation Division, a separate 
entity which was organized to monitor and suggest improvements in 
customer service.. The witness testified on Novem'oer 21 and 
Decemb~r 1, 1980 that 1,490 service ordere were reviewed and 
527 billing entrie:s in these orders wet"'e incorrect.. The errors 
included both under- and overcharges and many had been COt"'reoted by 
the time the bills were reviewed. The witness testified on 01:'OSS­
examination that service orders usually had more t.han one b·illing 
entry. He tabulated the ert"'or rate as 9:::. 

Pacific filed a Motion To D~sm1ss and an answer on 
January 13·, , 982.. The answer denied all: of complainant r s original 
allegations. The motion to dismiss argues that the complaint is 
barred by res judicata and that it fails to state a new cause of 
action against Pacific since the only addition to the or'iginal 
complaint is a ~r'ayer "that the Commission consider the general level 
of accuracy in the equipment X"ecords of Pacific. ". 
Discussion 

Pac1fic prevailed on the or-1ginal complaint because of a 
universal practice in construction and maintenance. When an employe'e 
reQ,uires a special tool or piece of equipment he goes. to the supply 
f"acility maintained by his employer. He presents a work order which 
describes ~he jOb or project wh~re' the item to be picked'up will be 
used a=.d. the need for it. The supply clerk prepares a voucher' which 
l15ts the item by d.escription and identiricatio~ number, th~ date and 
time of the piCkup, the name of the workman, and the' number of the 
work ord.e:- as justi'~icatiot'l for the r-elease of the item 
requisitioned. The workman then signs ana sometimes writes in the 
date in his own handwr-1ting to confirm that he received the item 
being transferred.. The voucher and work ~rd.er are stapled together 
and become a permanent record at the supply room .and main office of 
the employer. It can be infer-red that theSoc recor'ds are kept with' 
:-easonable accuracy, due to frequent inspections, and the liability 
of supply personnel for missing items. 
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PacifiC had no record. that a 29 A sw'i tch had be'en 
requisitioned and installed prior to October 28, 1977. 

Complainant's· current. allega tiol'i that ·Pacific t 5 business. 
records are untrustworthy 13 based. on a hand.wr-i tten entry wher-e' the 
letter "U" was misreo.d as a letter "V." The er-ror was later 
identified and corrected with a substantial rebate to complainant. 

The second allegation concerns a reference t.o inaccurate billing 
entries. by a Pacific official whose function is lo,cat.ing and 
cor-reeting. errors in Pacific's records. These alleged errors are an 
insufficient. basis for reopening C.10490. 

" 
Res Judicata 

The complaint must be dismissed on the ground of res 

judicata (the thing is judged). Part.s t.o'cator cannot litigate the 
same issues against the same defendant. a second time. The issues o,r 

the existence of the 29 A. switch and the accurac'y of Pacific's· records 
were presented and decided in C.10490. The Commission consider-ed the 
Parts Locator arguments and rejectcd t.hem. The record was· p,re-sented.· 
to the California Supreme Court and the decision of the Comm.:i·ssion 

was affirmed. Parts, Locator- has had its day in court and canno.t be 
permitted to cir-cumvent a Commission deCision by presenting the same 
cause of action in a new complaint~ 

In a complaint case, such as C.'O~90, the Commission acts 

in a judicial capacity and its d.eci~ions are given res judicata 

effect, particularly when they have been the subjc'ct o·f a petit,ion 

for writ of r-eview to the California Supreme Court. (Peo,ple, v 

Weste:"o Air Lines, Inc. (1954) 42' Cal 2d 621.) The Court'inWestcr-n 

Air Lines held: 
~Onder the Constitution and &tatutes of this State 
the Commission is possessed of broad and 
compr-ehens1ve powers. •.• That it also 
possesses. judicial powers may no't be 
questioned. .•. When its deter"'minations 
within its juriSdiction ~a~~c:ome-f:Lnal thb:t 
are conclusive in a1""l coIIatel!"aI actions and 
proceedings (Pub. Util. Code, §170"9:) •.• 
Direct attack is made available' by application 
fot7' writ of review to this court in ace'ordance' 
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wi th the provisions of Section 1756 of the Public' 
Utilities Code. We are not. herein dealing with a 
determination of the Commission mad'e in the 
exercise of" its judicial powe~ where no direct 
attack, on constitutional O~ other grounds, has 
been made within the time provided by 
Section 1755. ••• However, it seems clear 
that where those determinations have been 
!E2ropriately and unsuccessfully challenged, as 
here, by direct attack and have run the gamut of 
approval by £lie highest Courts, state and 
fed.eral, they should h~ve the conclusive effect 
of" res judicata as to the issues involved where 
they are again brought, into guestion in 
SUbsequent ~roCeedingS between the same 
parties." ( Z Cal 2d at 630; citations omitted, 
emphasiS added. See, also, Consumers Lobby 
Against Monopolies y Public Utilities 
Commission (1979) 25 Cal 3d 891, 900.) 
The rationale for the doctrine of res judicata is that 

finality should be given to judicial deCisions.. The parties-should 
be able to rely on them, and. should' not be forced· to litigate the 
same issues again and' again. Decisions. based on error in tact. or- law 
are res judicata. (U.S. v Coronado Beach Co. (1921) 2505 US, 472; 65, 
t ed 736; Olwell v Hopkins (1946) 28 Cal 2d 147; Stark v Coker (1942) 
20 Cal 2d 839 .. ) A plaintiff whose tort claim was barred' by the guest 
statute could not sue again after the st.atut.e wa~,;-e¢lared' 

, , 

unconst.itutional. (Slater v Blackwood (1975) 15 Cal',\3d 191, 796.) 
.~ 

Finding:of Fact 
The subj~ct matter of this complaint, the part1es to this 

complaint, and the issues raised by this complaint are identical to 
the subject matter ot and' parties to C.10490 and the issues decided 
by D.~C260 1n C.10490. 
Conclusion of Law 

The issues decided in C.10490 are res judicata as between 
Pacific and' the comj>lainant and cannot now be relit1gated. (People 
v We:stern Air Lines t Inc. (1954-) 42 Cal 2d 621, 6'30.) 
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o R D E R ..... --- -
IT IS ORDERED that C.11050is dismissed. 
This order becomes- effective 30 days from today. 
Dated JUtf 2-198Z , at San Frano-1soo, California. 
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VICTOR CALVt;>. 
PlUSC!:..tA. C <:;WN 

Comtrlissioners, 



C.11050 ALJ/vdl 

• Commission round that circuit 6KP1048 did'not have a 29A switch 
installed prior to October 28, 1977 and' was properly classified as an 
intr-astate circuit during the period prior to the installation of the 
switch. The relief requested was denied. 

• 

• 

Complainant petitioned for a rehearing or reconsideration 
on June 6, 1979. It was argued that the findings wer:-e erI"'oa.eous 
because they were based on the accuracy of P'acif1c's recorcl's, which 
complainant should have been allowed to prove unreliable; and that 
past Commission decisions have shown ambiguity and error in Pac'ific's 
records. The Commission denied rehearing on July 31, 1979,< in 
D.90640. 

Parts Locator filed a Petition ,for Writ of Review with the 
California Supreme court (S.F. No. 2406,3) on August 30, 1979'. T'he 
argument previously used was. presented aga1n in more detail. The 
Petition ror Writ of Review was denied on December 13, 1979 .. 
The Present Proceeding 

The allegations in the current complaint are identical to 
those in the prior pleading. The new complaint alleges that circuit 
6KP1048. had a 29A switch which connected' all five circuits ass1gned 
to complainant and Clualified all c1rcuits, und'er the tariffs fot" the 
substantially lower 1nterstate rates. It 1s further alleged that the 
swi tch was removed wi thou t complainant's knowledge or c'onsen t and' 
that substantially higher intrastate rates were charged on circuit 
6KP1048 until about November 1 ~977. The current comp,laint requests 
that the Commiss10n reopen the r~ord to con~1der again the accuracy 
of defendant's records, ::"'eView the\evidence, and award complainant 

\. ' 

reparations for the overcharges cOll~ed for services not 1>rov1'!!'i' ~ 
Complainant's reques.t to reo~n is. based' on an adm1ssio 1n 

\. a letter dated September 23, 1981, and teetimony from a witness , 
presented' during a hearing on Application (~.) 59849. l"he error in 
the letter 1$ due to an entry of "LSU" in a ~rkmants handwriting 
being interpreted as "LSV". 'the LSV e1rcui t c\.s,ts more than the LSU 
c1rcui t. When the error was discovered t p'acif~c\.~eturned the . 
overeharge .. 
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A.59849 was f"iled by Pacif"ie to request authority to 
increase it~ intrastate telephone rates. The witness referred to was 

the supervi:sor of P'acific's Service Evaluation Divi~ion,. a separate 
entity whic.h was organized to monitor and suggest improvements in 

customer ~erv1ce. The witness tes·tif"1ed on November 2"1 and 
December 1, 1980 that 1,490 service orders were reviewed" and 
527 billing entries in these orders were inco·rrect. The errors 
inc.luded both under- and overcharges and many ha'd been corrected by 
the time the bills were reviewed.. The wi toess testif"ied on cross-

-ft,'l.7J- . 
;) 

examination that serviceorder~ uSUQ_lly had more than one' billing 
entry., He tabulated the errorl\. alr 9%. 

Pacific filed a Motion To DismiSS and an answer on 

January 13, 1982. Th~ answer denied all or- complainant's.. original 
allegations. 'the motion to di:smiss argues. that the complaint is 

~ barred by re~judicata and that it fails to- state a new cause of 
action against P'acif"ic since the only addition to the original 

• 

• 

complaint is a prayer "that the Commission consider the general level 
of" accuracy in the equipment records of" Pacific."' 
Discussion 

Pacific prevailed on the original comp·laint becau~e of a 
universal practice in construction and maintenance. When. an. employee 
requires a special tool or piece of equipment he goes to- the sup·ply 

facility maintained by his employer. He presents a wo·rk ord'er which 
d'escribe:s the job or project where the item to· be picked up will be 
used and the need: f"or it. The $upply clerk prepares a voucher which 
lists the item by description an icl'ent1f1cat10n. number? the date and' 

time of" the pickup, the name of th~()rkman, and, the number of the 
work ord'er a:s. justification. for the release of the item 

"-requisitioned. The workman then signs ~. sometimes vrites in the 
date in his own handwriting to confirm th~t he received the item 

being trans.ferred. The voucher and work o~r are stapled: together 
and become a permanent record' at the supply toom and main office o·r 

\ 
the employer. It can be inferred that these records. are kept w:ith. 
reasonable accuracy, due to· frequent inspec.tion~and. the liability 

of" :supply personnel for missing. items. ~ 
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Pacific had no record that a 29A switch had been 
re~uisitioned and installed prior to October 28, 1977. 

Complainant's current allegation that Pacific's business 
records are untrustworthy is based on a handwritten entry where the 
letter "U" was misread as a letter "v." The error was later 
identified and corrected with a substantial rebate to' complainant. 
The second allegation concerns a reference to inaccurate b'illing 
entries by a P'acific official whose function is locating and' 
correcting errors in I>acific's records. These alleged errors. are an 
insufficient basis for' reopening C .. ' 04'90 .. 

)J Res. #QUd1ca ta 

• 

• 

The complaint must be dismissed on the ground of res 
judicata (the thing is. judged). Parts Locator canno,t litigate the 
same issues against the same defendant a second time. The issues of' 
the existence of the 29A switch and the accuracy of P'acific's records 
were presented and decided in C .. 10490. The Commission considered the 
Parts Locator arguments ana rejected them. The record was p'resented 
to the California Supreme Court and the d'ec1sion of' the Commission 
was affirmed'.. Parts Locator has had' its day in court and cannot be 
permitted to circumvent a Commission decision by presenting the same 
cause of action in a new c mplaint. 

In a complaint ca • such as C.10490. the Commission acts 
in a judicial capacity and it decisions are given ~ judicata 
effect, particularly when they ave been the subject of cC petition 
for writ of review to the Califo 1a Supreme Court.. (Peop,le v 
Western Air Lines, Inc. (195,4) 42 al 2d 621.) The Court in Western 
Air Lines held:: 

"Under the Constitution and s atutes of this S·tate, 
the Commission is possessed 0 broad and 
comprehensive powers.. .... at it also 
possesses judicial powers may n¢.t. be 
~uestioned. .... When its det~minations 
within its iur1Sdiction have' becom'e final they 
are conclus ve in all collateral actions and 
proceedings (Pub .. Util .. Code, § 1709\) ..... 
Direct attack is mad'e available by application 
for writ o~ review to this court in ac'cordance 

\, 
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