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Decision _82 __ 0_6_067 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE, OF CALIFORNIA: 

In the Matter of the Application ) 
of INTRASTATE RADIO TELEPHONE~ INC. ) 
OF SAN FRANCISCO, a co rp,ora t10n ~ ) 
for authorization to con~truct ) 
ad'di tional radiotelephone utility ) 
facilities in the San' Jose area to ) 
serve San Jose" Campbell" Lo~ ) 
Gatos.., and Sara toga.. ) 

--------------------------------) 

ApJ>lication &1093: 
(Filed December 1, 198'1;, 
amended January-27., 1982') 

Vaughn, Paul & Lyons, by John G. Lyons, 
Attorney at Law, for Intrastate Radio 
Telephone, Inc. of San Fran~isco, 
apJ>licant .. 

Palmer & Willoughby, by Michael t,. Willoughby, 
Attorney at Law, for Mobile Radio, Systems 
of San Jose, protestant. 

INTERIM OPINION 

Applicant Intrastate RadiO Telephone, Inc. of San 
FranCiSCO., a corporation, requests a certificate of public 

convenience and necessity to cons·truct and operate radiotelephone 

utility (RTU) facilities on the Sherman Bu11d1ng~ 3031 Tisoh Way, San 

Jose., California. A copy of the application was served on Central 

Radio Telephone., Inc • ., Mobile Radio Systems of San Jos.e (Mo·bile " 

Radio.), The ~acific Telephone and Telegraph Company, Peninsula Radio" 

the Administrator of Santa Clara County, the City Clerk of the City 
of Campbell, the City Manager of the City of San Jose', and. the C1ty 
Clerk of the City of Saratoga. A protest was received t"rom Mob'ile 
RadiO, which also moved to dismiss. The protest.noted' that Mobile 

Radio and other RIUs offered service w.1 thin the terri to'ry which would 

be served by the new facilities and contend"ec1 that cert1f"1eat10n 

would significantly dilute the market.. It argued that d:ilut1on would 
adversely att'eet inves.tors and. the :5erved public'.. The mo-t1on, among 
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other pOints, relied on the fact that applicant had filed an 
"inconsistent" application with the Federal Communications Commission 
(FCC), seeking authority to operate ,at the same transmitter location 
but with a directional antenna and lower rad.iated power., Bo,th of 
these features woul,d significantly decrease applicant's proposed 
service territory, reducing the potential for competition with the 
established. R':tJs. A prehearing c'onference and oral argument were 
held before Administrative Law Judge (ALJ) Cilman in San Franc'isco on 
February 2, 1982. An Administrative Law Judge's Ruling was issued on 
February 11; among other provisions r the Ruling deterred submis·sion 
of the motion until after applic~nt had filed its prepared testimony. 

Subsequently, a limited settlement was arrived at between 
parties. Applicant agreed to reduce the scope of its proposed 
service area extension to that proposed to the FCC if protestant 
would withdraw its opposition. The agreemen.t was not intended to set ./ 
up a permanent dividing line between the parties' service 
territories. 

A hearing was held before the same ALJ on March 3,. 1982' at 
San Francisco, California. In conformity with the settlement p 

applicant amended its application at the hearins. As agreed, the 
amendment substitutes the directional antenna and reduce~ power 
aspects of the FCC filing for the original proposal, thus reducing 
the service area.' The protest of Mobile Radio was thereupon 
withdrawn and the application is now unopposed. 

, The reduction is significant, as 
Reliable Service 

Frequency 

152.03 MHz 
152.06 MHz 
454.125 MHz 

A:"ea of Amended 
A2plieation 
288 s,q. mi .. 
288 sq. mi. 
109 sq. mi. 

the table shows. 
Reliable Service 
Area of Original 
~elication 

422 s.q·.mi. 
422 sq. mi. 
340 sq .. mi. 

- 2 -

Percent 
Change 
53'. S%· 
5,3.5%· 

211 .. 9%-
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The application shows that applicant operates as an RTU in 

the San Franci$co Bay Area using radio transmitters at several 
locations. The proposed. additional facilities will operate on 
'52.03:~ 152.06- MHz, a.nd 454.125 MH.Z freo.uencic$ used 'oy app,11cant at 

other' locations. 
" Applicant proposes to locate the additional facilities on 

the Sherman Building to supplement its prczent facilitie~? providing 
two-way and one-way paging services, on a 24-hour basis. Applicant 
alleges that it now serves over 500 one-way paging and two-way 
subscribers in San Jose, and that additional p,rospective' sub,scribers 
have requested service. Applicant further alleges that the proposed 
operations will provide improved and more reliab-le service in a 

market it has long served. 
To the extent that applicant's ar-ea of service is'expanded. 

by the proposed. operations, its presently effective rates, rules, ,and 
regulations would be made effective in the new territory. 

A.pplicant alleges that it presently has adequate personnel 
• to conduct the proposed operations, and that the est.i:nat.ed cost of 

the proposed facilities is $35,000. The balance sheet of a?~licant, 

as o~ March 31, '98'~ shows current assets of $1,156,534.09; 
including cash in the amount of $377,480.9 1 • Curren.t liabilities 
:otal $915,013.04. 

• 

Dizcussion 
Applicant and Mobile RadiO have made what appears t6 b~ an 

ag~eement to divide service territory between themselves. 
Notwithstanding the parties' agreement, the Commission may examine 
whether the publiC interest would be injured or benefited by' 
increased competition between tbe parties. 

We are required to examine such bargains with great care. 
We have done so and concluded that this agreement is not adverse to 
the public interest. The partics have merely agreed that applicant 
can begin operations without delay in the undisputed territory and to 
defer litigation over the territory which is genuinely in dispute.' 
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Indeed, Mobile Radio might have been subject to criticism if it had 
obstructed. a competitor's improvement in service while challenging 
those aspects of' the application which would significantly alter 
competition. 
Findings of Fact 

1. Under the amended application, the construction proposed 
will function primarily to improve reliability within applicant's 
existing sel'"vice area. The improvement is r-ect.uired by public 
convenience ana necessity. 

2. To the extent that such construction also expands 
applicant's service area~ it is required by public convenience ~nd 
necessity. 

3. Such construction will not affect the competitive balance { 
b~tween applicant and. Mobile Rad.io to any significant; degree. 1 

4. The parties agree that applicant should ql.lickly receive 
permanent authority to add. facilities primarily intended to- improve 
reliability and that litigation over- operational and equipment 
changes which would have a significant competitive effect should. be 
defer!"ed. 

5. Applicant has ~pp11ed to the FCC for a permit and license 
for tbe proposed. facilities. 

6. Tbe service will be in operation 24 hours a day. 
7. The service area to be served by the proposed. facilities is 

d.escribed in Exhibit 2. 
8. The facilities proposed to be constructed and operated by 

applica:lt d.o not involve constru:ction of any substantial magni tud.e'. 
9. Applicant is fin:J.ocially able to initiate the pr-oposea 

construction and. operations. 
10. Applicant is fit, willing r and able to conduct the pr-oposed 

operations. 

1'. Applicant's presently effective rates, rules, and 
regulations will apply to the proposed ope~ations. 

12. It can be seen with certainty that there is no possibility 
that the activity in question may have a significant effect on the . 
environ:nent. 

13. The <lpplication, as amended, is not opposed and the order 
should. be effective when Signed. 

-t...-
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Conclusion of Law 
Applicant should be gr-anted a final, restricted certificate 

immediately. Both par-ties should. be given an oppor-tu-ni ty' to 'oe hea.rd 
to deter-mine whether the public inter-est requires· the restriction to 
be lifted or modified. The application should be kept open for the 
sole pur-pose 0: considering competitive and public interest questions 
affecting territ.ory included in the original application which is not 
within the service area authorized by this o~der. 

Only the amount paid to the State for- operative right.s may 
be used in r<lte fixing. The State may grant any numbe~ of rights and. 
:nay cancel ot'" modify the monopoly feature of these rights at any 
time. 

INTERIM ORDER 

IT IS ORDERED that: 
1. The Qotion to dismiss is denied, without prejudice to 

Mobile Radio Systeos of San Jose's right to protest full powe~ or 
omnidirectional operation of the facilities authorized by this ordet'" • 

2. A certificate of public convenience and necessity is 
granted to Intrastate Radio Telephone, Inc. of San Franeise-o for the 
construe-tion and 'operation of public utility r-adiotelephone 
facili ties on the Sherman Building, 303' Tisch Way, San Jos.e, with. a 
service area as set out in Exhibit 2 or record. The e-ertificate is 
final, subject to the cond.ition stated in paragraph 5 below .. 

3. Applicant is authorized to file, after the effcc-t·ive date 
of this order, a tar-iff applicable to the service autho'r"ized 
containing r-ates and charges otherwise applicable to its one-way 
i'aging and. two-way radiotelephone services. Such f:;Cling shall comply 
with General Order 96-A. The tariff filing shall 't>ecoroe ~rrective on 
not less than 10 days' notiee • 

- 5 -
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4. Applicant shall file, after the effective date of this 
or"der~ as part of its tal."iff, an eo.gineel."ed service area map. drawn in 
confor:ni ty with the provisions of Fede.ral Communications Commission 
R\:le 22.501+, co:n.monly known as the "Carey Report." 

5. The certificat.e granted and. t.he authority to l."ender sel."vice 
will expire if not exercised within 24 months after the effective 
date of this order. 

6. Pending furthel." ol."del." of the Commission,. applicant shall 
operate the authorized facilities with limited power and with 
~irect1onal ra~1ation only so as not to exceed the predicted service 
contours set forth in Exhibit 2 in this proceeding. 

7 • This matter is kept open f"o·r the limi ted. pu r-pose of 
deciding: 

&. Whether and to what extent the ~estl."iction$
on radiated power and antenna d.1rect10nality 
should be lifted. 

b. Whether or not any facilities to be 
constructed should be used jointly • 

This ol."der is effective today. 
Dated June 15, 19S2, at San Francisco. C.:llifornia. 

- 6 -

JOHN E. BRYSON 
President 

RICHAP..D D .. GRAVELLE
LEONARD M. GRIMES, JR. 
VICTOR: CALVO 
PRISCILLA C.. GREW 

Comm:i:s·si oners-
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otller pOints, relied cn the fact that applicant had' filed an 
"inconsistent"' applicatien with the Federal Ccmmunicatiens Cemmiss,io.n 
(FCC), seeking authority to. eperate at the same transmitter location 
but with a directienal antenna and lower rad'iated power. Both of 
these features would significantly decrease applicant's, prop,osed 
service territo.ry, reducing, the potential for competitio.n with the 
established RTUs. A prehearing conference and oral argument were 

held befo.re Administrative Law Judge (ALJ) Gilman in San Francisco. on 
February 2, 1982. An Administrative Law Judge's Ruling was issued on 

February 17; among ether previsiens" the Ruling deferred' submiss,:Lo.n 

ef the metio.n until after applicant had filed its prepared' testimony ~ 

Subse~uently, a limited settlement was arrived at between 
parties. Applicant agreed to. reduce the scop'e o.f its prep-osed 

service area extension ~e tha,t r.oposed to the FC~ p-t:~~~* ~ ~ 4Il.-' 

would withdraw its OPPOS.itiO ~-Li"~~tk., ~~ 
A hearing was held ljefere the same J en, H'arch 3:, 19~2' a~~ 

San Francisco., Califernia. In 'confermity with the settlement, .. 
\ 

applicant amend'ed its applicaticQ at the hearing. As. agreed', the 
amendment substitutes the direct1'onal antenna and' reduced p,ewer 
aspects of the FCC filing for the 'original pr-opesal, thUS, re,ducing 

the service area. 1 The pretest ef' ~obile Radio- was thereupen 
withdrawn and the application is no unopposed. 

1 The reductien is significant, as 
Reliable Service 

Frequency 

152.03 MHz 
152.06 MHz 
454 .. 125- MHz 

Area ef Amended 
Application 

28'8 sq. mi. 
288: s.Q... mi. 
109sq; .. mi • 

e shows. 
Reliabl . Service 
Area of' 'or:Lginal 

Applic3..tien 

422, :sq~mi.. ' 
422' set.... mi. 
340 SQ.~ 1.. ' 

- 2 -

\ 

Percent 
Change 

53:.5-J 
- 53:.S.S 
211.9J 
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~ The application shows. that applicant operates as an RTU in 

~ 

~ 

the San Francisco Bay Area using radio transmi tte'rs at several 
locations. The proposed additional fac'i1it1es will op.erat.e on 
'52.03, '52.06 MHz, and 454.125· MHz frequencies-used by applicant at 

other locations. 
Applicant proposes to locate the additionalfacilit1es on 

the Sherman Building to supplement its present faci11ti.es, providing 
tWO-llaY and one-way paging services on a 24-hour basis·. Applicant 

alleges that it now: serves over 500 one-way paging and two-way 
subscribers in. San Jose, and that additional prospective subsc'ribers 
have requested service. Applicant further allege's that the proposed: 
operations will provide improved and more reliable servic'e in a 

market it has long served. 
To the extent that applicant's area of service is expanded 

by the proposed operations, its present.ly effective rates, rules, and 
regulations would be made effective in th new territory. 

Applicant alleges that it presen 11' has adequate personnel 
to conduct the proposed operations, and that. the estimated cost of" 
the proposed facili ties is $,35,000. The ba ance sheet o,!' app,11eant, 
as of Mr:l.rch 31, 1981, shows current assets 0 $1,156,534 .• 0·9,,· 

incl';1ding cash in the amount of $377,480.9'1. Current li,abilities 
total $915,013.04'. 
Discussion 

agreement ~:p~~:::.: :::v~::1~:r:::~:yh:::w:::e t~:::e~~::~~S ~o a b~~an 
result, the Commission has been denied an opport nity to determine 
whether the public interest would be injured or enef"1ted by 

\ . 
increased competition between the part1es. Furth~rmo're, t;he means 
chosen to limit competition, i.e. the limit.ation d.p. radiated power 
and the d'irectional signal,. have side effects which are almo'st 

certainly adverse to the public interest. Each can\ be expected to 
render applicant's service less reliable,. particular?y for customers 
located in the fringe or applicant's service area.. \ ' 

\ 
\ 

- 3 -
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• . We are required to examine such bargains with great care -to 

• 

• 

ensure that none of the parties is using its ability to fund 
litigation and create regulatory lag as a device to frustrate the 
public interest (Northern Cal. Pwr. Agency v P'.U.C. (1971) 50 C 3d 
310; ct. Calif. Mtr. Transport etc. v Trucking Unlimited (1972) 30 L 
ed 2d 642). We have done so and' concluded that this, agreement is not 
adverse to the public interest. The parties have mere~y agreed that 
applicant can begin operations without delay in the und'1sputed 
territory and to defer litigation over the t.erritory which is 
genuinely in 4ispute. Indeed t Mo'oile Ra<110 migh,t have been subject 
to critiCism. if it had obstructed- a competitor's- imp·ro·vement- in 
service while challenging those aspects of the application. which 

would significantly alter compe~tion. 
Findings ot Fact 

,. Under the amend-ed appl cation, the construction proposed. 
will function. primarily to improve reliability within applicant's 

\ existing service area. The improvement- is required by public 
convenience and.' necessi ty.. ~ 

2. To the extent that such costruction also expands 
applicant's service area, it is re(tui ed by public convenience and 

necessity. ~ot - - <!c.y~.dl'i~~ 
3. Such construction will tWt~ the ~~~between 

applicant and Mobile Radio to any Signif.~ant degree. . 
4. The parties agree that appliea t should Q.uickly receive' 

permanent authority to add' facilities pr:t arily intend-ed- to imp,ro·ve 
reliability and that litigation over opera~onal and equipment
chan.ges which would have a s.ignificant comp~.j it_ ive effect- should' be 
deferred. _\ 

;. Applicant has appl1ec! t.o t.he FCC fO\ a permit. and. license 

for the proposed. faoilities. . \ . 

\ - 4· -
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• 6~ The service will be in operation 24 hours a day. 

• 

• 

7. The service area to, be served by the proposed, facilities is: . 

described in Exhibit 2. 
8. The facilities propos.ed to be const,ructed and operated by 

applicant do not invol:ve cons.truction of any subs,tantial magnitude. 
9. Applicant is financially able to initiate the prop,osed 

construction and operations. 
10.. Applicant is fit, willing, and able to, conduct the prop'osed 

operations. 
11. Applicant's presently effective rates, rules, and 

regulations will apply to the proposed operations. 
12. It can be seen with certainty that there is no possibility 

that the activity in question may hav\ 'signif1'cant effect on the 
environment. 

13. The application, as amended,' s not opposed and the order 
\ 
\ 

should be effective when signed. 
Conclusion of Law 

Applicant should be granted a final, restricted certificate 
\ 

immediately. Both parties should be give~ an opportunity to be heard 
to determine whether the public interest requires the restr'iction to 
be lifted or modified.. The applica tioD. snJuld be kept op.e~ for the 
sole purpcse of considering competitive andfubliC interest que'stions 
affecting terri tory included in the or-ig1na: ~app'11cat10n whic'h 1S,~ not 
within the service area author-1zed' by this or~er. 

Only th.e amount paid to the State fOf operative rights may 
be used in rate fixing. The S,tate may grant any number of rights and 

\ 
may cancel or mod:1.fy the monopoly feature of these rights at any 
time. 

- 5 -
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• INTERIM ORDER 

• 

• 

IT IS ORDERED that: 
1. The motion to di~mi~~ i~ denied, without prejudice to 

Mobile Radio Systems of San Jose's right to protest full power or 
omnidirectional operation of the facilities authorized by this order. 

2. A certiflcate of public convenience and nece'ssity is 
granted to Intrastate R'adio Telephone, Inc .. of San Francisco for the 
construction and operation of public utility radiotelephone 

racili ties on th.e Sherman Building, 303,' Tisch Way, San Jose, with a 
service a~ as set out in Exhibit 2 of record. The eertificate is 
final, subject to the conait1on~ stated in paragraph 5 
below. 

3. Applicant is authorized ~o file, after the effective date 
of this order, a tariff applicable to the service autho'rized' 
containing rates and charges otherwi\e applicable to its one-way 
pagj.ng ana two-way radiotelephone serrices- Sueh filing shall comply 
wi th General Order 96-1.. The tarif'f f.;Lling. shall ',become effect! ve on 
not less than 10 days' notice. \ 

4. Applicant shall file, after the effective d'ate of this 

order, as part of its tariff, an enginee\.ed service area map drawn in. 

conformity with the provisions of Federa~ Communications Commission 
Rule 22.504, commonly known. as the "Carey\Report_" 

5. The certificate granted' and the 'authority to, render service 
will expire if not exercised witbin 24 mont\s after the effective' 

date of this order. \ ' :: 
6. Pending further order of the Commission., ap'plicant shall 

operate the authorized facilities with limite\!' power and' with 
directional radiation only so: as not to excee~ th.e predic,ted service 

contours set forth, in Exhibit 2 in t.his proCee~ing. 

\ 
- 6 -
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7. This matter is kept open for the limited purp:Ose of 
deciding: 

a. Whether and to hat extent the restriction:;s 
on radiated powe ·and antenna directionality 
should be lifted~. 

b. Whether or not an facilities to be 
constructed should be used jointly. 

This order is effeetive today. 
Dated JUN 1519~ t at. San FranCiSCO, California. 

- 7 -

JOHN E. BRYSON 
President 

R!€HMD'D .. CBAVELLE 
LEONARD ~CRn&i:S JR. 
VICTOR CltJ..VO'· 
PltSC:ru.A C." CREW ' 

Commissioners: 


