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. BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFOR_NIA

Investigation on the Commission's

own motior into the feasibility of

establishing various methods of

providing low-interest, long-term 0II 42

financing of solar energy systems (Filed April 2&,‘1979)
for utility customers.

ORDER MODIFYING DECISION 92251

On March 24, 1982, the Commission staff filed a petition
for modification of Decision (D.) 92251, 4 CPUC 2d 258 (1980). The
petition concerns the eligibility for rebates under the 0II 42
program of owners of multifamily dwellings who acquire solar water
heating systems using various third-party financing arrangements.
Owners of multifamily dwellings who purchase solar water heating

systems outright are already entitled to utility rebates in specified
situations.

. Staff Petition

In its petition the staff stated that:

e » « OQII 42...3hould be reopened to allow all
interested parties an opportunity to make

recommendations and comments on the following two
issues:

"1) Should rebates be allowed in the case of
leases and/or lease=purchase
arrangements of solar water heating
equipnment for multi-family dwellings?

If rebates are allowed for leases and/or
lease-purchase arrangements, what

stipulations, if any, should be required
. in the lease agreements?

"In order for the Commission to have the
information necessary to make the above
determinations, the staff requests that
interested parties also submit comments related
to the following more specific issues:

”
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"a) Should the lessor be required to sign
a written agreement with the utility in
which the lessor agrees not to seek '
removal of the solar equipment if the
leasee defaults on the loan payments
after rebates have been approved by the
utility? If not, should some other
action be taken to prevent the lessor
from repossessing the solar water heating
equipment?

Should the lessor and lessee be required to
sign an agreement with the utility stating
that if the lessee or lessor voluntarily
removes the solar equipment prior to 20 years
after installation, the lessee will reimburse
the utility the amount ¢of the rebates without
interest? Should there be some other payback
arrangement for early removal of the
equipment? How would such a rule be
enforced?

Should the Commission adopt the requirement
that all leases or lease=-purchase
arrangements contain a full maintenance
contract? In the case of lease-purchase
arrangements, what should dbe the term of
the maintenance contract, e.g., the ternm

of the lease or 20 years?

Should there be any minimum or maximum term
required for leases or lease-purchases?

Should the Commission make any distinctions,
and if 30 what distinctions, between leases
and lease-purchase arrangements?

Should the Commission require that lease
payments bear any particular relationship
(i.e. less than, not more than 120% of,
etc.) to the estimated or actual energy

savings resulting from installation of
the system? '

Should any special provision(s) be made in

the case of leases by municipal solar
utilities?

Should the lessee bde required to pay a
minimum installation fee? . If the lessee
does voluntarily pay a minimum
installation fee, should this result in
the waiver of any other requirement?
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"{) Should there be any requirements regarding
the terms of termination clauses in lease or
lease-purchase agreements?

"3) Are there legal considerations regabding

leasing or tax law that the Commission should
be aware of?

"The staff will review its position on leases and
lease-purchases of solar water heating equipment
in light of the comments and recommendations
received in this proceeding. After its review,
the staff anticipates making a further submission
in this proceeding which may contain a modified
position." (Petition, pp. 3-U4.

Procedural History

Comments were filed in response to the staff's petition by
Pacific Gas and Electric Company (PG&E), San Diego Gas & Electric
Company (SDG&E), and Southern California Gas Company (SoCal), the
Cities of Oceanside and Santa Clara, Alten Corporation, California
Energy Investment Corporation (CEIC), The Solar Center, and Jonathan
Raab. In addition to commenting on straight leases and lease~-
purchase arrangements, several parties strongly recommended that the
Commission allow rebates for third-party financing arrangements in
which the building owner's payments are calculated from the owner's
actual consumption of heat from the installed aolar-sysﬁem; This
type of financing arrangement is frequently referred to in the
industry as a "solar micro-utility.™

Because the staff's initial petition did not specirically
30licit comments on solar miero-utility arrangements, Commissioner
Grimes issued a Proposed Report on June 2, 1982. In this Proposed
Report, the Commiasion specirically‘aolicited“comments on micro-
utility arrangements as well as other issues. Comments were due to
be filed by June 14, 1982, and as of that date comments had been
received from The Solar Center, CEIC, PGLE, and the staff.
Comments on Staff's Petition

PG&E recommends that rebates not be authorized for
installation of solar water heating systems under lease Or lease-

. purchase agreements. It believes that inclusion of leased
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systems in the demonstration program wiil necessarily require ‘
significant additional commitment of utility resources and ratepayer
funds. PGLE urges the Commission to deny the staff petition and not
authorize program eligibility for leased solar water heating systenms.

SoCal's response is in the form of a motion to convene
formal evidentiary hearings on whether the solar financing program
should be opened to leased systems. SoCal believes that evidence
should be taken on a number of issues, including:

"1) Whether the administrative complexity and
cost resulting from utility involvement in
such arrangements (from merely monitoring or

by becoming a party to the lease arrangements)
is justifieq;

"2) Whether the reluctance of lessors to
participate with the utility as a party to the
lease may result in a complete absence of
lessor participation;

"3) The variety of legal questions resulting from
utility liability as a party to a lease
agreement; and .

"L) Whether the costs of such a program as
proposed dby the Staff outweigh the benefits of
such a plan." (SoCal Motion, pp. 1-2.)

SoCal argues that these issues are sufficiently complex that mere
written comments are not adequate.

SDG&E believes that leased systems with a purchase option
should be eligible for rebates under the multifamily program. SDG&E
suggests that adequate disincentives to early removal of the solar
water heating units can be built Iinto the lease-purchase agreementa.
These disincentives would include: v

(a) An escalation-protection clause (not
explained).

(b) An early removal penalty clause.

(¢) An attractive purchase option after five
years.

(d) A provision for total refund of the rebate to
the utility from the lessee if a system i=
removed without cause. If a system Is
removed for cause, the rebate would be
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refundable to the utility on a prorated
basis. For the purposes of this provision
"ecause™ means any event not under the control
of the lessee, e.g. acts of God, such as
earthquakes, fires, or floods.

Basically, SDG&E's proposal calls for the Commission to establish
certain minimum requirements for a lease-purchase to be eligible for
rebates. Otherwise, neither the utility nor the Commission would be
intimately involved in the administration of such lease-purchases.

SDGLE believes that a properly structured lease/puréhase
option would not add substantially to the administrative costs of its
solar incentive program and would eliminate an extensive policing
effort that would be required for a 20-year léasq; S

Other comments were submitted in letters1 from Alten
Corporation, The Solar Center, Tenderloin Neighborhood Development
Corporation, California Energy Investment Corporation, Jonathan Raab,
the City of Oceanside, and the City of Santa Clara. These persons or
entities uniformly support the proposition that bullding owners
should be eligible for rebates whether they purchase a system;‘lease
it with or without a purchase option, or acquire it under a micro-
utility arrangement. '
Definitions

These letters mention various third-party financing
arrangements, which can be roughly divided into three types:
leases, lease/purchases, and the so-called "micro-utility
arrangements.” As used in this decision:

1. T"Lease" means any contract for the rental of
solar water heating equipment that is not a
lease-purchase agreement as defined belows;

"Lease-purchase agreement™ means any lease of
domestic solar water heating equipment with a
lease term of at least five years and which
gives the lessee an option to purchase all

the solar water heating equipment at the end
of the lease term; and

"Micro-utility arrangement™ refers to any
contract between an owner of a multifamily

1 The letters have been placed in the correspondence file for 0OII
uz -
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dwelling and a second party in which the
owner agrees to purchase from the second
party heat energy from a solar water heating
system located at the premises of the
building owner at a price based on the amount
of heat energy delivered.

Lease~Purchase Agreements

The lease with a purchase option has become increasingly
popular since the EZconomic Recovery Tax Act of 1981 (ERTA) modified
the tax status of these agreements. Such an arrangement should
appeal to an apartment building owner decause it allows him to
install a solar water heating system without having to make a large
down payment or obtain relatively expensive financing himself.
Because of the tax advantages associated with a lease-purchase
arrangement, the effective interest rate the building owner will pay
under the lease should be substantially lower than the interest rate
available to commercial customers from banks or other traditional
sources. The bullding owner would typically pay the water heating
utlility bills for his building and therefore would be the recipient_

£ the redates. These rebates would significantly offset tne,leasé
payzents. Consequently, the building owner should not enecounter any
serious cash flow problems with this type of transaction.

From the perspective of the lessor/seller, a lease~purchase
arrangement also has advantages. Under ERTA the lessor appears to be
able to depreciate the full value of the solar equipment over a five-

/

year period notwithstanding any purchase option that may be contained :

in the lease agreement. After five years under the Accelerated Cost
Recovery System the lessor is protected from recapture of excess
depreciation by the Internal Revenue Service. |

In its petition, the staff noted that it was the position
of the Energy Conservation Branch (ECB) staff that the general body

of ratepayers of the participating utilities should be protected from

any undue risk if solar systems installed in the OII h2’prdgram'arg
removed prior to the 20-year minimum estimated life for the system.
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Accordingly, the ECB staff urged that rebates be allowed for leased
solar water heating systems only when the lease arrangements are
structured to remove, or minimize to the extent feasible, any
finaneial incentive for either the lessor or the lessee to remove the
solar system {rom operation prior to the end of its 20-year estimated
useful life. |

The Commission shares the concern of the ECB staff. In its
Proposed Report, Lo protect the general body of tatepayeré; the '
Commission adopied as minimum requlrements for eligibility for
redates that lease-purchase agréements contain the fdllowing
provisions: ‘

'« The lease term shall be for a minimum of fi#e
years.

2. The lease must ¢ontain a provision stating
that the lessor will rotify the utility
within 90 days in the case of a default by
the lessee during the term of the lease.

The lease wmust ¢ontain a full maintenance
contract stating that all maintenance
required of a properly designed solar system
uncder normal use (not resulting from the
negligence of the lessee or from damage to
the systenm from causes not under the control
of the lessee) shall be provided without
charge by the lessor during the term of the
lease.

4. The leacze must provide an option to the ,/////
lessee to acquire the system at the end of
the lease period.

In addition, the Commission has determined that for the lessee to be
eligible for rebates, the lessee must agreec to pay back the rebates
Lo the utility with 16% interest compounded annually if: (1) the
solar water heating system is removed during the term of the lease
and not replaced with a comparable solar water hecating system within
180 days; or (2) the lessee does 2ot provide to the utility proof of |
ownership of the solar water heating system at the conclusion‘of’the'/”’/’
lease term. The paybdback provisions should be incorpo%ated~in ;hé

. ¢contract to provide notice %o po‘tcntial" buyers of the build‘ing;'
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.Straight Leases .

The Commission received relatively few comments regarding
straight leases of solar water heating equipment. SDG&E and PG&E
both recommended that rebates not be allowed for systems acqu;red
under straight leases. The Cities of Oceanside and Santa Clara,
which have municipal solar utilities providing domestic hot water
systens under straight lease agreements, both commented that lease
arrangements should be approved for rebates.

The Commission is concerned that the financial incentive of
the dbuilding owner to renew a lease at a price to be negotiated at
the end of the lease period might be less than for an owner to
purchase a system in a lease-purchase agreement.

In his Proposed Report, Commissioner Grimes found that the
present record does not support a finding that rebates should be
offered in the case of straight leases. In its comments on the
Proposed Report, The Solar Center recommended that rebates be allowed
for straight leases. The Solar Center argues that the only condition
that should be considered is a rebate payback provision similar to
that proposed for lease-purchases. The Solar Center also questioned
the desirability of providing rebates in the case of municipal solar
utilities which allegedly already have a competitive advantage over
private industry due to government subsidization. In-cobtrast, PG&E
reiterated its recommendation that rebates not be allowed for systems
acquired under straight leases.

Notwithstanding The Solar Center's comments, the Commission
still does not believe that rebates can be provided to building
owners under straight leases while simultaneously protecting the
general ratepayer in a cost-effective manner. The Conmmission's

conclusion on this issue is consistent with the recommendations of
its atarf.

Micro-Utility Arrangements
Several contractors submitted comments to the initial
petition regarding proposed micro-utility arrangements. These
. arrangements have many of the same tax advantages.as lease-purchase
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.agreements and promise lower monthly payments to building owners
especially in the nonprofit sectors. The contractors recommended
that micro-utilities be treated similarly to lease-purchases.

As noted above, the staff petition did not refer to micro-
utility arrangements. However, these arrangements were discussed‘in
some detail in the Proposed Report and the Commission specifically
solicited comments on the micro-utility concept. Comments were
received from The Solar Center, CEIC, PG&E, and the staff.

Before discussing the desirability of authorizing rebates
for micro-utilities, it is necessary to dispose of the threshold
issue of the Commission's jurisdiction over such arrangements. This
issue was discussed in depth in the staff's comments and in the
comments of CEIC and The Solar Center. After reviewing these
comments, it is our conclusion that tke Commission's Jurisdiction
regarding solar micro-utilities extends no further than its
Jurisdiction over other types of third-party financing for solar
water heaters. .

As noted in the staff's comments, certain corporations
which sell heat energy to the public are considered public utility
heat corportions within the meaning of Public Utilities (PU) Code
§§ 216 and 224. We note that there are substantial differences
between the solar micro-utilities that have been proposed and firms
such as PG&E which are clearly heat corporations under the statute.

- The proposed micro-utilities will involve no centralized heating
plant which will serve more than one facility. Rather, each buiiding
or small complex of buildings will have its own solar collectors and
hot water storage on the premises of the duilding owner. To qualify
for rebates, each of these systems would have to be sized according
to minimum Commission standards. Thus, a customer of such an
arrangement is not presented with the potential dilemma facing
typical utility customers of the heat corporation acquiring more
customers than its system can adequately provide for.

Second, solar micro-utilities will work in a competitive

.market, unlike most typical heat corporations. Each solar system
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.custcmer will have a backup system to heat the water for those
occasions when more hot water is needed than the system can provide.
The customer can generally obtain heat from this backup system at
rates regulated by this Commission. In order to sell heat, the solar
micro-utility will have to provide it at a price lower than the
regulated price for the backup system. Thus, the threats of
monopolistic price gouging are probably nonexistent for solar micro-
utilities.

We conclude that a micro-utility is pothing more than
another permutation of’third-party‘rinancing7sbructures.designed to
optimize returns to both solar water heater users and investors. To
conclude that it is a heat corporation subject to our regulatory
Jurisdiction would go far beyond the intent of either the investors
or the customers and would appear to frustrate the intent of the
Legislature exprssed in PU Code §§ 216(d), 2801, 2802, and 2851.

The California Supreme Court has stated that therevis a
second test required to determine whether a firm is a public utility
in addition to the statutory test. The court has held that there
must be a finding that the firm has dedicated its assets to publie
use before it can be considered a public utility subject to the
jurisdiction of this Commission. (Richfield 0il Corp. v Public.
Utilities Commission (1960) 54 C 24 419, 6 Cal Rptr 548, 25K P 2d 4.)

We have concluded that the proposed solar micro-utilities do not
meet the test Of dedication, and therefore are not public utilities.
As noted adove, the solar water heating systems in question are not
centralized, but rather located on the premises of the customer. The
high installation costs associated with retrofitting buildings to
accept solar water heaters and their relatively low resale value
further suggest to us that in the vast majority of cases these
systems will be used to serve only the original site. For these
reasons, we conclude that these systems should not be considered
dedicated to public use as that phrase 1is understood by the
California Supreme Court. We could not find that the installation
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has been dedicated to public use. If anything, 1t seem abundantly
clear that the solar installation of a micro-utility would instead be
dedicated to private use at the site of the installation.

We are persuaded by the comments of CEIC that a nicro~
utility subjeet to the same conditions as a lease purchase presents
no greater risk Lo the ratepayers than the lease puréhase itself. It
is the protection of the ratepayers that requires action on our
part. We should leave to the marketplace the determination of the
nature of the financing of solar installations in multifamily
resldences. Therefore, we shall authorize that rebdbates be made
available for micro-utility installatlons subjeet to the same
conditions that we require for the eligidility of a lease purchase.

Regarding the desiradbility of allowing rebates for solar
nicro-utility arrangements, the Commission has received comments from
The Solar Center and CEIC which recommended in favor of rebates, PG&E
which recommended against redates, and the staff which recommended
that the Commission postpone action on this concept. CEIC stated it
could support a decision which authorized rebaﬁes updér conditions
similar to those impoéed on lease~purchase arrangeménts. CEIC
contends, and the Commission coneurs, that such conditions-wiil
provide an adequate level of protection for the general ratepayers.
Therefore, we have determined that'rebates for the building
owner/customer should de authorized for miero-utility arrangements in
cases where: C . |

-

. The contract Lo purchase heat from the solar
water heatlng system is for a minimum of five
years. |

The contract contains a provision stating
that the firm selling the solar heat shall
notify the utility within 90 days in the case
of a default by the customer during the ternm
ol the ¢ontract.
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3. The contract nmust contain a full maintenance
contract stating that all maintenance
required of a properly designed solar systen
under normal use (not resulting from the
negligence of the customer or from damage to
the system from causes not under the control
of the customer) shall be provided without
charge Yy the solar firm during the term of
the contract.

The contract must provide an option to the
customer to purchase or otherwise obtain
title to the system at the end of the
contract period.

5. The solar water heating system must be
located on the customer's premises.

In addition, to be eligible for rebates, the customer nust agree to
pay back to the utility the amount of the rebates_plus 16% interest
compounded annually if: (1) the solar water heating system is
removed during the term of the ¢ontract and not replaced with a:
comparable system within 180 days; or (2) the customer does not
provide t0 the utility proof of ownership of the solar water heating
systex at the conclusion of the lease term. These payback provisions
nust be clearly stated in the contract so as to alert zay future
purchasers of. the building of their potential liability.

We do so with the caveat that we offer no endorsement of
the micero=-utility structure or any other third-party financing
structure. Each third-party financing arrangement raises unique tax
and legal questions, whic¢h the parties must resolve to their own
satisfaction. Our order today merely recogniies that third-party
financing arrangements are comamonly used to finance improvementé in:
ultifamily residential buildings. We conclude that it would be an
vareasonable limitation to preclude solar installatiods financed in
this way from participation in the Demonstration Solar Financing
Progranm. “

Disclalger

The Commission is concerned about the use of the ternm

"micro-utility” in that it might imply some type of authorization by

. the Commission for a particular financing arrangement. The
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.Commission recognizes that the term has wide usage in the industry
and marketing value. To allow the continued use of the term and at
the same time inform customers the COmmission,hgs‘determined that
private firms seeking rebates under the 0OII hz'brpgram~mustrinclude
in all their promotional announcements which use the term "micro-
utility" or "solar utility™ a disclaimer which clearly statés that
the firm is not regulated by the California Public Utilities
Commission and that the Comnmission does not endorse or warrant any
particular type of solar system or particular type of financing.
SoCal's Motion for a Hearing

On April 27, 1982, SoCal filed a motion for evidentiary
hearings on the staff's petition for modiffcation. SoCal argues that
such hearings are necessary to create an adequate record. We have
determined that no public purpose would be served by holding a
hearing prior t¢o issuvance of this decision, and thus SoCal's motion
should be denied.

. The order we issue today moots the issues for which SoCal
seeks a hearing. We have determined that lessors should not be
'required to enter into any agreement with a utility regarding leased
solar systems. No party has suggested that the utility become a
party to the actual lease agreement. Our decision makes no such
requirement, s0 we believe that the company's concerns are unfounded.

The issue of costs of administering a modified program
remains. We believe this to be an inappropriate proceeding-in which
to consider this issue. The record suggests that the modification
adopted today will result, at most, in negligible increases in cost
to the utilities. N¢ utility has presented information or a detailed
offer of proof which would suggest otherwise. SoCal is reimbursed
for its costs in administering this program through a balancing'fund
established in solar rate adjustment cases. We believe that evidence
of increased costs would be more appropriately presented in'thOSe
proceedings. The ninor costs the record suggests are involved in
this modification and the possible major gains in program

.participation resulting from an expeditious handling of the proposed
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.modi!‘ication reinforce our conclusion that scheduling an evidentliary .
bhearing on cost issues prior to issuing this decision would not be in
the public interest. |
Findings of Fact

1. Earlier decisions in OII 42 did not address the eligibility
of lease-purchases of solar water heating systems or micro-utility
arrangments for rebates. ‘ | ~

2. Letters in our filés and inquiries to our staff show that
manufacturers of solar water heating equipment, solar contractors,
some utilities, and building owners are interested in the eligibllity

of lease~purchases and micro-utility arrangements of solar water
heating for rebates.

3. Owners of multifamily dwellings have yet t0 show any
significant interest in purchasing solar water heating systems even
though rebates are available.

4. A major barrier to rapid market penetration of multifamily
. solar water heating systems is the high cost of money.

5. 1If lease-purchases were eligible for rebates, owners of
multifamily dwellings would be more likély to participate.

6. Allowing rebates for properly structured leases with a
purchase option would not'add substantially to the administrative
costs of the solar incentive progranm.

7. A solar micro-utility arrangement, is a form of third-party
financing of solar installations in multifamily residential buildings.

8. A solar micro-utility arrangement subject to the conditions
set forth in this decision creates no greater risk or expense to - the

ratepayers than a lease-purchase arrangement.
Conclusions of Law

7. To be eligidble for rebdbates, lease-purchases and micro-
utility arrangements should be structured to minimize any incentive
of the owner of the multifamily dwelling to remove the solar water

heating equipment or to render it nonfﬁnctional during its estimated
20=year useful life.
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2. The lease or contract term should be a minimum of 5 years.

3. The lease or contract should contain a provision for
purchase of the system by the end of the lease tern.

L. The lease or contract should provide for full maintenance
of the equipment by the lessor/solar firm.

S. In order %o be eligible for redbates the lessee/customer
shall agree to repay %0 the utility any rebates with 169 interest
compounded annually if: (1) the equipment is removed during the term
of the lease/contract and not replaced within 180 days; or (2) the
lessce/customer fails to provide to the utility proof of ownership of
the system at the term of the lease. These payback provisions must
be clearly stated in the coatract.

6. Lease~purchases and solar micro-utility arrangmentvai;h
the adove features should de eligidle for rebates under the solar
demonstration financing progranm.

T. A solar micro-utility is not a heat corporation publid
utility withia the meaning of PU Code §§ 216, and 224. '

8. A solar water heating'system installed by a solar micro-
utility serves a private need at the site of the installation and is
not dedicated %o the pudlic use. |

9. Market penetratioh of solar water heaters in the
multifanily sector is very low. Third-party financingioptions will
help apartment owners and the solar industry Iin achleving the
Commission's established goal of solarizing more than 260,000
apartment units. This order should becomé-effective today to allow
maximum market penetration during the brief remaiﬂing life of the
progran. ‘ '

IT IS ORDERED that:

1. Pacific Gas and Electric Company, San Diego Gas & Bleétric
Company, and Southern California Gas Cohpany are dibected to make
rebates available to owners of multifamily dwellings: (a) who would
otherwise qualify, (b) who enter into lease-purchase or micro-utility

. agreements for domestic solar water heating systens, and (c)_ who
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satisly the sizing ceriteria and meet the checklist requirements set
by the Commission and meet the other requirements set forth below.
2. To enadle the lessee/customer to qualify for 2 rebate under
this decision, the lease-purchase or micro-utility agreement:.
a. Shall have a minimum term of 5 years.

b. Shall contain a provision stating that the
lessor/solar firm will notify the utility
within 90 days in the case of a default by
the lessee/customer during the term of the
agreement.

Shall include a full maintenance contract for
the term of the agreement.

Shall include an option to the /,/”’
lessee/customer to purchase or acquire the

system at the end of the term of the

agreement.

3. 3Before issuing rebates, the utility shall obtain from the
lessee/customer an agreement that the lessece/customer shall pay back
the redates to tae utllity with 16% interest compounded annvally if:

(1) the solar water heating system is removed during the term of the"

lease/contract and not replaced with a comparabdble system within 180

days; or (2) the lessee/customer does not provide to the utility

proof of ownership at the conclusion of the lease term. /’/”/
4, Firms advertising micro-utility arrangeméntS-must‘include

in their announcements the disclaimer set forth above in the decision.
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5. Southern California Gas Company's motion for an evidentiary
hearing is denied. -

This order is effective today.
- Dated ___June 17, 1982 , at San Franc¢isco,
California. '

Corecur and Dissent: We concur : JOHN E. BRYSOXN

in most of the order but would, President
in addition, make eligidle for RICHARD D. GRAVELLE .
rebates straight-lease arrange- LEONARD M. GRIMES, JR.
zents with a minimum term of VICTOR CALVO ...
ten years where such lease PRISCILLA C. GREW.
arrangenents included lessor - Commissioners.
maintenance responsibility. It ‘ I
scens tO us that, with lessors

such as the Citles of Oceanside

and Saata Clara, such leases

protect the ratepayer's interest

in long-term well-maintained

systers. at least as well as the

five-year lease-purchases

approved in the order. With

sueh leases we would see no

reason to require continuing

utility policing of the

arrangenents. )

* JOEN E. BRYSON
Commissioner

LEONARD M. GRIMES, JR.
Commissioner

I CERTIFY TEAT *R”S DBCIS*
VLS APPROVED RY “””MAHOV” QV
CO"MISS.ZCNFI‘&-T@U Y«

-
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dwelling and a second party in which the
owner agrees to purchase from the second
party heat energy from a solar water heating
system located at the prenmises of the
building owner at a price based on the amount
of heat energy delivered.

Lease-Purchase Agreements

The lease with a purchase option has become increasingly
popular since the Economic Recovery Tax Act of 1981 (ERTA) modified
the tax status of these agreements. Such an arrangement should
appeal to an apartment building owner because it allows hinm to
install an-expensive solar water heating system without having to
make a large down payment or obtain relatively expensive financing
himself. Because of the tax advantages associated with a lease-
purchase arrangement, the effective interest rate the building owner
will pay under the lease should be substantially lower than the’
interest rate availabdble to commercial customers from banks or other
traditional sources. The building owner would typically pay the
water heating utility bills for his building and therefore would be
the recipient of the rebates. \These rebates would significantly
offset the lease payments. Congbquently, the dbuilding owner should
not encounter any serious cash flow problems with this type of '
transaction.

From the perspective of the lessor/seller, a lease-purchase
arrangenent also has advantages. Un&br-ERTl'the'lessov appears to be
able to depreciate the full value of the solar equipment over a five-
year period notwithstanding any purchase\option that may be containe&
in the lease agreement. After five years\under the Accelerated Cost
Recovery System the lessor is protected from recapture of excess
depreciation by the Internal Revenue Service

In its petition, the staff noted that it was the position
of the Energy Conservation Branch (ECB) atafrehet the general body
of ratepayers of the participating utilities showld be protected from
any undue risk if solar systems installed in the Si{fuz programvare
removed prior to the 20-year minimum estimated 1ife ‘for the systenm.
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.Accordinsly, the ECB staff urged that rebates be allowed for leased

55

solar water heating systems only when the lease arrangemghts are
structured to remove, or minimize to the extent feasible, any
financial incentive for either %he lessor or the lessee to remove the
solar system from operation prior to the end of its 20-year estimated
useful life. | |

The Commission shares the concern of the ECB staff. In its
Proposed Report, to protect the general body of ratepayers,'the |
Commission adopted as minimum requirements for eligidbility for
redbates that lease-purchase agreements contain the following
provisions:

1. The lease term shall be for a minimum of five
years.

2. The lease must contain a provision stating
that the lessor will notify the utility
within 90 days in the case of a default by
the lessee during the term of the lease.

The lease must contain a full maintenance
contract stating that all maintenance
required of a properly designed solar systenm
under normal use (not resulting from the
negligence of the lessee or\from damage to
the system from causes not under the control
of the lessee) shall be provided without
gharge by the lessor during the ‘term of the
ease.

The lease must provide an option to the
lessee to puﬂchaae the system at\the end of
the lease period. &

In addition, the Commission has determined that \for the lessee to be
eligible for redbates, the lessee must agree to pay back the rebates
to the ut{lity with 16% interest compounded‘annuai&y if: (1) the
solar water heating system is removed dubing‘the term of the lease
and not replaced with a comparable solar water-heati‘g system within
180 days 5?’ (2) the lessee does not provide to the ut%lity proor of
pufchuae of the solar water heating system at the conclusion of the
lease term. The paydack provisions should be incorporaéed in the
contract to provide notice to potential buyers of the bufiding.

-7 -
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. has been dedicated to public use. If anything, it seem abundantly ‘
¢lear that the solar installation of a micro-utility would instead be
dedicated to private use at the site of the installation. '

We are persuaded by the comments of CEIC that a micro-
utility subject to the same conditions as a lease purchase presents
no greater risk to the ratepayers than the lease purchase itself.
.Camd-one-mep:iu::ther:,:;p;appeam—thatﬂanr'tm-rd-party—f'.ﬁnancmg—

é;f .arrangement_subject—to—these—conditions would offer basically the
_same_protection—-to~the ratepayers. It.is the protection of the
ratepayers that requires action on:ourfpaét. We should leave to the

6&5 marketplace the deﬁ%mination of the nature of the rinancing‘of'solar
installations in multifamily residences. Therefore, we shall
authorize that rebates be made available for micro-utility
installations subject to the same conditions that we require for the
eligibility of a lease purchase..

Regarding the desirability of allowing rebates for solar
micro-utility arrangements, the Commission has received comments from
The Solar Center and CEIC which recommended in favor of rebates, PG&E
which recommended against rebates, and the \staff whichrrecommended
that the Commission postpone action on this \concept. CEIC stated it
could support a decision which authorized rebates under conditions
similar to those imposed on lease-purchase ar;angements_ CEIC
contends, and the Commission concurs, that such\conditions will
provide an adequate level of protection for the general ratepayers.
Therefore, we have determined that rebates for'thg\building
owner/customer should be authorized for micro-utility arrangements in
cases where: )

1. The contract to purchase heat from the solar
water heating system is for a minimum of\ five
years.

2. The contract contains a provision stating
that the firm selling the solar heat shall
potify the utility within 90 days in the case
of a default by the customer during the term
of the contract.
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. 3. The contract must contain a full maintenance
contract stating that all maintenance
required of a properly designed solar system
under normal use (not resulting from the
negligence of the customer or from damage to
the system from causes not under the control
of the customer) shall be provided without
charge by the solar firm during the term of
the contract.

The contract must provide an option to the 753
customer to purchase or otherwise obtain Aélkf

possesston-of the system at the end of the
contract period. -

5. The solar water heating system must be
located on the customer's premises.

In addition, to be eligible for rebates, the customer must agree to
pay back to the utility the amount of the rebates plus 16% interest
compounded annually if: (1) the solar water heating system is
removed during the term of the contract and not replaced with a
comparable system within 180 days; or‘ilexhe customer~does not

5/. provide to the utility proof ot‘-p’:\’;n”ﬁﬁ/a»se of the solar water heating
systen at the conclusion of the lease term. These payback provisions
must be clearly stated in the contract Qo as to alert any future
purchasers of the build;ng of their pote&tial lfability.

" We do 30 with the caveat that we\offer no endorsement of
the micro-~utility structure or any other th rd-party'financing
structure. Each third-party financing arrangement ralises unique tax

. and legal questions, which the parties must resolve to their own
satisfaction. Our order today merely recognizéa that third-party
financing arrangements are commonly used to tinQ@Fe improvements in
multifamily residential buildings. We conclude that it would be an
unreasonable limitation to preclude solar installations: financed in
this way from participation in the Demonstration Sofar Financing
Progranm. ,

Disclaimer )
The Commission is concerned about the use of the term
"micro-utility”™ in that it might {mply some type of autborization by
.the Commission for a particular financing arrangement. '.l'he

- 12 -
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. 2. The lease or contract term should be a minimum of 5 years.

3. The lease or contract should contain a provision for
purchase of the system by the end of the lease térmw

4. The lease or contract should provide for full maintenance
of the equipment by.the lessor/solar firm.

5. In order to be eligible for rebates the lessee/customer
shall agree to repay to the utility any rebates with 16% interest
compounded annually if: (1) the equipment is removed during the ‘term
of the lease/contract and not replaced within 180 days; or (2) the.
lessee/customer fails to provide to the utility proof or-purchase J?
the system at the term of the lease. These payback provisions must
be clearly stated in the contract. |

6. Lease-purchases and solar micgo-utility arrangments with
the above features should be eligible for rebates under the solar
demonstration financing program. |

7. A solar micro-utility is not i heat corporation pudblic
utility within the meaning of PU Code §§ 216, and 224.

8. A solar water heating_system installed by a solar micro-
utility serves a private need at the sibe of the installation and is
not dedicated to the pudblic use. \\p

9. - Market penetration of solar wat heaters in the
multifamily sector is very low. Third-paréy financing options will
belp apartment owners and the solar industry\in achieving the
Commission's established goal of solarizing mopre than 260,000
apartment units. This order should becdme effective today to allow
maximum market penetration during the b#ief remgining life of the
program.

IT IS ORDERED that: -

1. Pacific Gas and Electric Company, San Diego Gas & Electric
Company, and Southern California Gas Coﬁpany aré”diré&ted to make
rebates available to owners of multifamily dwellings: \(a) who would .
otherwise qualify, (b) who enter into.1éase-purchaa¢\or—micro-utility-
agreements f£or domestic solar water heating-systems, and\(c) th

-15 - V: \\\
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’ satisfy the sizing criteria and meet the checklist requirements set
by the Commission and meet the other requirements set forth below. .
2. To enable the lessee/customer to qualify for a rebate under
this decision, the lease~purchase or micro=-utility agreement: -
a. Shall have a minimum term of 5 years.

b. Shall contain a provision stating that the
lessor/solar firm will notify the utility
within 90 days in the case of a default by
the lessee/customer during the term of the
agreement.

¢. Shall include a full maintenance contract for
the ‘term of the agreement.

d. Shall include an option to the -/ 28ucs
lessee/customer to purchase,the system at the
end of the tern of the agreement.

3. Before issuing rebates, the utility shall obtain from the
lessee/customer an agreement that the lessee/customer shall pay back
the rebates to the utility with 16% interest compounded annually if:
(1) the solar water heating system is removed during the térmiof the

lease/contract and not replaced with a éBmparable system within 180
days; or (2) the lessee/customer does not ‘provide to the utility

e o AL
gS proof of Coa //ﬁ’; the conclusion of the lease ternm.
)

4. Firms advertising micro—utility‘ar ngements must include
in their announcements the disclaimer set‘fort above in the decision.
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5. Southern California Gas Company's motion for an evidentiary
bearing is denied. o :
This order is effective today.
Dated ., at San Francisco,

California.




