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FINAL OPINION

I. Introduction

In this decision we determine that Golden Gate Bridge,
Highway and Transportation District (District) must allow the
use of its Sausalito passenger ferry terminal by Harboxr Carriers,
Inc. (Hardbor) for Harbor's service between Sausalito and
Fisherman's Wharf in San Francisco, with 3 schedule compatible
with District's. We find that the alternate sites for
Sausalito, proposed by Discrict, are not reasonable.
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OQur two previous decisions in this case dealt with whether
.defendants District and Blue and Gold Fleet (Blue and Gold) should be \/
ordered %0 c¢ease and desist from operating ferry service between Pier
3¢ in San Francisco and District's doek In Sausalitoe. In Decision
(D.) 82-02-066 (February 4, 1982) we ordered such service to cease

temporarily (see D.82-03-044 dated March 2, 1982 which c¢larified
0.82-02-055 and granted a limited rehearing). Then in D.§2-07-022
(July 7, 1982) we made our order permanent after holding a full
hearing on the issuve.

We now pass to other issues presented to us by the
Legislature under Public Utilities (PU) Code § 562, effective
Janvary 1, 1682. Subsection (a) of § 562 reads:

"Whenever the commission, on its own motion

or upon the complaint of a pudblic utility, finds
that public convenience and necessity require the
use by a pubdbliec utility of all, or any part, of
the passenger vessel terminal facilities operated
or controlled by the Golden Gate Bridge, Highway
and Transportation District, and the district and
the publie utility are unable to agree upoén the
use or the terms and conditions or c¢compensation:
therefor, the ¢commission shall by order direct
that the use by the public utility be permitted,
and prescribe a reasonable compensation and
reasonable terms and conditions to be charged and-
observed, including, but not limited to, all
related costs of construction, capital
improvement, leasing or rental, and

maintenance. ™

Subsection (b) gives this Commission special Jurisdiction over the
Distriet for purposes of § 562. Harbor filed this complaint to y///,
invoke suceh Jurisdiction. .

There is no dispute that under § 562(a) we must first
determine whether public convenience and necessity require use by
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Hardor of District's Sausalito ferry terminal, and, if the answer to
that question is "yes," we must then determine terms, conditions, and
compensation for its use. This is not a redetermination of whether
Harbor's Sausalito-San Francisco service1 is required by public |
convenience and necessity; the question is whether District's dock,
or some other site, should be used. District contends that
reasonable alternate sites are available in Sausalito; Harbdor

maintains that all of the alternate locations are unsuitable for one
reason or another. .

If we find that District's terminal must be used ‘we then

have the task of determining compensation and conditions of its use.

II. District's Dock Versus Alternate Sites_"

History: _
To understand what issues are involved, and- before

proceeding to physical and operationél questions, the history of the
relationship between Harbor and Sausalito must be understood.

Faced with increasing congestion from tourism, Sausalito
has, over the years, sought to preserve the appearance and character
of its downtown. Sausalito's long-standing policy has been'to avoidf
over-expansion of its downtown commercial area and to "provide public
access, including visual access, to the [San Francisco Bay] water to |
the greatest extent feasible.™ (Sausalito's general plan, quoted in
testimory of Jerry Cormack, Sausalito's planning director, Exhibit
(Exh.) 26.) _

After Harbor obtained its certificate for San Francisco-
Sausalito ferry service from this Commission in 1968, it applied to-
Sausalito for a conditional use permit to locate a terminal in the
downtown area. Its early applications were denied. Finally, Harbor
sued Sausalito over the most recent denial. In_1QTN the Marin County

1 Authorized by D.73811 dated March 5, 1968 (Application (A.)

49712) and never instituted, because of disputes over docking space
in Sausalite. See our previous decisions in this case and the record
in A. 52409, eapecially D. 93&19 (June 2, 1981).
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Superior Court held that Sausalito's denial conrlicted with our
jurisdiction over ferry service and that our issuance of a
certificate necessarily included a landing site in downtown
Sausalito. Sausalito appealed. In Harbor Carriers, Inec. v City of .
Sausalito (1975) 46 CA 3d T73; 121 CR 577 the judgment was affirmed
except for the trial court's definition of "downtown site." The
opinion states (pp. 775-776): | '

"A terminal and docking facillty is a necessity
to the operation of a ferry service. To the
extent that the city's zoning ordinance is
applied to prevent establishment of any terminal
in Sausalito, 1t must give way to the

commission's grant of the right to operate a
service to and from Sausalito.

"Earlier applications by respondent had been
denied. The most recent denial was on grounds
that: location of a terminal in the 'downtown'
area would unduly increase traffic oo c¢city
streets; being tourist, rather than c¢ommuter,
oriented, 1t would not aid the residents of the
city; it would duplicate ferry service of the
Golden Gate Bridge District (not the holder of a
commission certificate of public convenience and

necessity); and would interfere with operation of
the Sausalito Yacht Club.

"The trial court quite properly concluded that a
'downtown' terminal site was necessarily
contemplated by the commission's certificate
authorizing service, primarily for tourists, to
Sausalito. The bulk of the grounds for denial of
the current use permit application would
necessarily bar any downtown terminal, and thus
completely negate the commission grant of the
certificate. LEmpnhasis added.)

"The history of respondent's applications extends
over more than six years. It is apparent that,
absent court intervention, the present view of
city officials would continue to bar institution
of the service granted by the certificate. The
city must afford opportunity for a ‘reasonable
'downtown' terminal site. . . .
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Faced with this decision, Sausalito issued Conditional Use
Permit No. 574 to Harbor on Novembder 7, 1979. The language in the
resolution granting the use permit2 recognizes that Sausalito nust
afford Harbor a downtown terminal even though to do 3¢ is not
consistent with Sausalito's general plan gdidelines.. Paragraph (¢)
of the resolution states:

"(e) It is further found that, irasmuch as

there are a minimal number of possible locations
for a facility to serve the proposed ferry
service by Harbor Carriers, Inc., and inasmuch as
the preemptive Jjurisdiction of the Public
Utilities Conmission and the Court of Appeals
decision requires that the City make a 'downtown'
site available, the City Council determines that
the Harbor Carriers, Inc. service shall arrive
and depart from the existing Golden Gate Bridge
BEighway and Transportation District ferry
terminal located at the foot of El Portal Street,
Sausalite, California.™

The conditional use permit itself -contains sixteen
conditions.3 O0f interest here is the condition requiring Eardor to
"receive permission™ from District for use of its terminal. This led
to the stalemate between Hardbor and District (reviewgd in our. '
previous decisions in this complaint) which ultimately resulted in-
passage of PU Code § 562. | . ‘

The use permit also requires numerous improvements to
District's terminal for joint use. It does not make complétion of
all the improvements a precondition to commencement of Harbor's
service, but says the improvements may be constructed in stages.
Harbor is authorized to begin service "upon commencement* of
construction of the improvements. .

2 The resolution and the use permit are attached tanxh.EZG;

3 Some of these may run afoul of our preemptive jurisdiction
(scheduling, total number of passengers) but Harbor, apparently in an
effort to expedite commencement of the service, has not challenged
them. In any event, scheduling and passenger-load problems are
beyond the scope of this complaint, which deals with our speclal
jurisdiction under PU Code § 562.

-5
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It is clear that Sausalito's policy remailns adamantly
against construction and use of any‘Second ferry terminal in the
downtown area. While it recognizes Harbdbor's right to institute
eminent domain proceedings to obtain an alternate site, counsel for
Sausalito stated on argument that the City will exhaust all legal
remedies to prevent estadlishment of any such terminal 1f Harbdor
takes, or is forced to take, such a course.

Legal Problenms

Assuming the Commission determines that an alternate site
should be used, can it bevacquired? In conjunction with its stance
against two ferry terminals, Sausalito argues it is unlikely that
Hardor can exercise its eminent domain rights regarding four of the
five proposed alternates.u

Code of Civil Procedure (CCP) § 1240.650(b) states:

"Where property has been appropriated to

public use by a public entity, the use thereof by
the public entity is a more necessary use than
any use to which such property might be put by
any person other than a public entity."

CCP § 1235.190 includes a city as a pudlic entity. A public utility
corporation is a "person" under CCP § 1235.160.

Additionally, CCP § 1240.680 estadblishes a rebuttable
presunption that property is appropriated to the best and most
necessary public use if it is (among other categories) "open space.”

Four of the five sites include tidelands granted in fee to
Sausalito by the State. District's proposals would require fill or
huilding upon the tidelands portions of the sites 1ncompatibly with
the existing pudblic purpose for which the tidelands are dedicated -
open space and tideland uses. . Thus, scvthevargument runs, Harbor
cannot avail itself of CCP § 1240.510, under which property already
appropriated to public use may be acquired for an additional publlic
use if the new use will not impair the existing public use.

4 The exception is "site 5" - north of downtown near Zack's
restaurant - which the record demonstrates is unsuitable for other
reasons. (See discussion later in this opinion.)
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Additionally, Sausalito maintains that these tidelands are
subject to a public trust which requires their preservation as
tidelands acceasidble to the pﬁblic as such. The particular tidelands
are owned by Sausalito in fee (one parcel is subject to a lease
through the year 2002) as a result of a grant from the State,‘and
with that grant Sausalito acquired the duty to administer the public
trust. (Public Resources Code § 6301; Marks v Whitney (1971) 6 Cal
3d 251; 98 CR 790.) Nor can the public trust be terminated even by a
deed from the appropriate public agency. (City of Berkeley v
Superior Court (1980) 26 Cal 3d 515; 162 CR 327.)

Deseription of Dock and Surrounding Area

Arthur E. Gimmy of Gimmy Valuation Services (San Francisco)
prepared two extensive reports: Exh. 23 which analyzes the revenue
impact of Harbdor's service® and possible alternate terminal sites,
and Exh. 24 which analyzes the fair rental value of District's
Sausalito ferry terminal. The narrative and dlagrams iIn those
exhidits may be relied upon for a general description of District's
Sausalito docking facility and the surrounding area in‘Sausalito.

Sausalito, particularly its downtown shopping area, is a
major tourist attraction. While its January 1981 residential
population was only 7,050, its downtown area attracts over one
million tourists annually. Exh. 24 shows that for 1980-81,
District's ferries carried about 860,000 persons (down from over a
million iz the 1970s due to economic conditions), of which about 23%
were commuter3,6 but to this figure must be added all those who .
arrive by bus or private car. '

5 District argues that joint use of the Sausalito dock will result
in passenger diversion. 7This is discussed later in the opinion.

6 The percentage is based on the "Torrey and Torrey report™ (full
title: "Initial Environmental Study For The Proposed Harbor Carriers
Expanded Service to Sausalito") dated July 30, 1979. No witness
directly sponsored it. It is part of voluminous background material
attached to the prepared testimony of District's witness Jerone

Kuykendall (Exh. 39). It was prepared for the Sausalito planning
department. _

-7 ~
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Sausalito's central downtown area consists Iargely of
tourist-oriented enterprises such as retail stores and bars. In
1980, taxable retail sales, including food and drink, totaled
$55,500,000.

The parties do not dispute that Harbdor is entitled to a
nrdowntown™ terminal, although there was some minor disagreement among
the witnesses on precisely what that term should include. For the
purpose of considering a terminal location for tourist~oriented ferry
service, it is reasonable to regard "downtown" as that area occupied
by the "CC™ (central commercial) zone on Sausalito's zoning map.
(Exh. 29; see reproduction of a section of Exh. 29 printed later in
this decision; see alsc color photograph showing aerial view,

Exh. 24, p. 3.) This area starts south of Ondine's Restaurant on
Bridgeway and extends north and then portheast along Bridgeway to a
point short of its intersection with Caledonia Street. It is
essential that a ferry service catering to tourists docks within easy
walking distance of this area, and the closer the dock is to the
center of the area (as is District's dock) the better. ‘

Some of the salient features of the central portion of this
downtown area are depicted in the following line drawing adapted from
Exh. 24, page 24. The page following the diagram contains witness
Gimmy's descriptions of the major points. Ondine's is located south
of the portion of Bridgeway at the bottom of the map; the southern
end of the CC zone is a short distance south of Ondine’'s; the
opposite end of the zone is off the diagram to the left, along;
Bridgeway. |
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n2.

Subject Site. [I.e., District's ferry
terminal.] ‘

Sausalito Yacht Club - This is a private club
with very limited boat landing facilities.

It is a one=-story structure with a wood
shingled exterior and has a paved private
parking lot. It borders the subject site on
its northern side.

City Parking Lot - This is a pubdlic parking
lot maintained by the City of Sausalito; it
borders the subject site on the west. It is
a secured lot and provides uncovered parking
for 200+ cars. This large area contributes
to the open feeling of the downtown area.
Landscaping consists of trees along the
center of the parking strips.

Gabrielson Memorial Park -~ This is an
attractive waterfront oriented park located
porthwesterly of the existing ferry
terminal. Its benches, shade trees, lawn
area, and pedestrian pathways provide an
agreeable surrounding for tourists and
others.

Spinnaker Restaurant - This restaurant is
constructed over the water at the end of a
filled land peninsula. Access to it is down
a long tree lined driveway. According to a
spokesman for the BCDC, a restaurant with
this location and fill requirements could not
be constructed today.

Boat Storage - This area consists of boats
which are currently under repair and a

parking lot for the adjacent Sausalito Yacht
Harbor.

Bank of America ~ The Bank of America
occupies the eastern portion of the block
bounded by Humboldt Street, Bay Street,
Anchor Street and Bridgeway. It is a two-
story contemporary structure with attractive
landscaping. On the Bridgeway side of the
building is a covered bus stop with public
men's and women's restrooms and phone
facilities. it is conveniently located in
the downtown area to serve residents and
tourists.
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"8, Bridgeway Stores - Building sites on .
Bridgeway are mainly improved with two-story
buildings with retail ground floor use and
often retaill second story use. Uses here are
a combination of specialty stores, galleries,
boutiques, restaurants and banks. The
district starts at the Village Fair shopping
center across from Bay Street and extends
past Princess Street. Both of these streets
are within easy walking distance from the
ferry landing. The Village Fair shopping
center contains 40 varied and unusual shops;
recent construction adjacent to the west of
it is extending the district by a couple of
parcels."

District's Sausalito terminal occupies approximately 1.55
acres, about 3,000 square feet of which is upland (dry land). The
terminal itself includes a waiting area, a plier structure and
gangway, and a floating dock. The waiting area includes benches, a
drinking fountain, and telephones. The configuration of the walkway
and dock is difficult to describe in words because part of the
walkway is superimposed upon the rotting timbers and pilings of the
former Southern Pacific passenger-auto ferry slip. The following

fagram (Exh. 24, p. 35) roughly illustrates the facility (see also
various photos in Exhs. 23 and 24). (Additional detail concerning
the site is presented in the section of thia'opinion'on the subject
of compensation for its use.)
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Can _the Dock be Used Both by District and Harbor?. _ : :

' The evidence does not demonstrate any navigational-problemn
of dual use; the boats which Harbor intends for the service are of a
size and type similar to District's (or Blue and Gold's). Whether
District and Harbor can share the fldat,depends on scheduling énd,
whether the staging area, walkway, etc. can handle the volume of
people generated by two services.

David W. Pence, general manager of passenger services for

Crowley Maritime Corporation (Harbor's parent corporation) testified
that the following initial schedule is contemplated: o

Leave Arrive ~ Leave - - Arrive -
Fisherman's Whart Sausalito Sausalito Fisherman's Wharf

11:05 a.m. 11:35 a.m.  11:45 a.m. 12*15'p.m‘.v
12:25 p.m. 12:55 p.m. 1:10 p.m. 1a40 p.m.
1:55 p.m. 2:25 p.m. 2:35 p.m. . 32 05 pP.m.
3:15 p.m. 3:45 p.m. 3:55 p.m. R.zs_p,m.'
4:45 p.m. 5:15 p.m. 5:30 p.m. 6:00 p.m.
6:10 p.m. 6:40 p.m. 6:50 p.m. . T:20 p.m.

Sausalito's conditional use perm1t7‘requires a'ncnédnleg-
compatible with District's. This schedule meets thaﬁlstipulation;-
This, in turn, should allow use of the staging area, walkway, etc. R
without overcrowding. . |
Economic Effect of Joint Use :

District claims that joint use of the Sausalito dock will
result in serious passenger diversion affecting its revenues,,Harbor
and the Commission staff regard the raising of this issue as a féd .
herring and an attempt to relitigate public convenience and’ necessity,.'
for Hardbor's service. :

Witness Gimmy relied upon estimates in the" 1979 Torrey and
Torrey report (see footnote 6) and certain calculationslto determine
that in his opinion, Harbor's service would‘cause a'30$‘decrease'in
District's tourist (not commuter) ridership. He estimated an-annuall

. 7 See previous discussion. A éopy_ of it is part of Exh. 36.

- 13 -
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revenue 1loss to District of $467,400. (Exh. 24, pp. 24-25.) A
similar result was reached by District's director of ferry services.
Stanley M. Kowleski, who testified that this loss would increase the
existing annual fully allocated operating deficit rrom about $500, 000
to $1,030,000. (Exh. 32.) Jerome Kuykendall, District's nead of
planning, projected the same deficit and emphasized the need to keep
ferries running without an unreasonable deficit, since cutting such
service would add bridge car traffic during rush hours.

Vincent LaCava, a marketing analyst for Crowley Maritime
Corporation, testiflied that there would be no appreciable diversion
from District's service. His testimony was that District's landing
point in San Francisco, the Ferry Bullding, draws noncommuter
business from downtown hotels and conventions using downtown
facilities. (The Ferry Building is about 1.8 miles from Pier 45,
neasuring road distance along the Embarcadero.) LaCava's_analysi;
(see Exh. 50 and associated testimony, Tr. 1045 £f.) shows that in
his opinion diversiom will be from Harbor's own Alcatraz runm, which
is overcrowded in peak season, and from Harbor's Bay Cruiae, which
costs nmore tharn the Sausalito trip. ‘

LaCava stated that Harbor will actively market the service,
thus attracting new patronage from bus tie-ins and‘othe: types of
advertising. According to LaCava, there is little possibility of
diversion from District's service during the week because District'
weekday fare is cheaper. :

We believe the short solution to this isaue is thatwit ¢can:
caly be relevant to the problem of joint use of District's Sausalito .
dock if some evidence showed that use of that dock, as distinguished[‘
from one of the altermate sites, would cause District substantial
passenger diversion. However, all the evidence concerned possibdble
diversion in Sarc Francisco, not Sausalito. All three of District's
witnesses (Gimmy, Kowleski, and Kuykendall) stated on cross-
examination that their assumed diversion would oécur in
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. San Francisco. There is no evidence that shows joint use of
District's Sausalito dock (as compared to Harbor's use of an
alternate but well-located downtown dock in Sausalito) would itself
cause diversion. ‘

In any event, evidence of diversion is speculative. None
of the witnesses, including LaCava, made a direct study; all relied
upon secondary material and certain assumptions. Gimmy relied |
heavily on the Torfey and Torrey report, actually an environmental
study. Its passenger estimates are based upon interviews of 192
persons c¢onducted on one Sunday afternoon. We agree, ﬁowever, with
witness LaCava that an& "appreciable™ diversion in San Francisco is
unlikely because of the dissimilar location of the two San Francisco
terminals. | ' | o

Finally, even assuming the issue's relevénce_(and as Harbor
points oﬁt), District's service to Sausalito commenced two and ome-
half years after Harbor received its certificate to operate its
Sausalito-San Francisco service, s0 it took the situation as it fqund
it and is not now in a position to complain of Harbor's service ‘ |
finally becoming operative (assuming Hardor's schedule is compatible,
which we believe it 1is). Neither has District promoted its service
other than by making its schedules publicly available. District o
apparently has a no;advertising policy regarding its Sausalito-San
Francisco service, regarding such advertiaing as a waste of money.
(Kowleski, cross-examination, Tr. 552-553).

Site Selection, Generallg

Exh. 36 (witness Gimoy) reviews five alternate sites, to

which he applied the following tests to establish a rating‘system:

1. Adequate Staging Area: Room on uplands
portion of the site for a boatload of
passengers to wait.

8 Compare District’s argument, discussed later, that as a condition
precedent to the commencement ¢f Harbor's service, six months should
. be allowed for Distriect to advertise to build up its patronage.

- 15 =
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2. No Dredging Required: Cost of‘dredgiﬁg
is prohibitive because of environmental
considerations.

Existing On=-Site Facilities:

Availability of improvements such as benches,
drinking fountain, and telephonme. (No
allowance was made for restroons because they
do not exist at District's site.)

Distance From Fisherman's Wharf: Travel
time from San Francisco.

Amenities: Type of surroundings;
esthetics.

Aéquisition Cost: Potential expenditure
by Harbor to acquire the site.

Community Acceptance: A subjective -
rating which tries to consider community
opposition to a new ferry terminal.

Proximity to Central Sausalito: (The
better location being near to District's
facility.)

9. Condemnation Problems: Legal issues and
court proceedings.

. 10. Navigation Factors: Interference with
small boat traffiec.

Gimmy's exh. also assigns each site an overall rating; After
surveying the entire Sausalito waterfront, the sites he selected were:

Site 1: Foot of El Portal Street, southerly
of District's terminal;

Site 2: Anchor Street and Humboldt Avenue,
adjacent to Gabrielson Memorial Park;

Site 3 Yee Tock Chee Park, at Bridgeway and
Princess Streets;

Site 4: Bridgeway at Richardson Street, to
the north of Valhalla Restaurant; '

Site 5: Foot of Pine Street, vicinity of
Zack's Restaurant.

The map which follows shows these sites. (It is adapted rrdm the
Sausalite zoning map, Exh. 29, and the diagram appearing in Exh. 23
at page 31.) The CC zone comprises the central downtown shopping |
District. "P" means public facility and is either dedicated to park
use or used for auto parking. "OA™ means open area.

- 16 =
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Earbor considers none of the sites to be acceptable for
reasons which will be reviewed in the discussion of the various
locations.

Sausalito's city engineer, Norman Wohlschleger, testified
generally against use of any of the alternate sites. The witness
pointed out that Sausalito's Conditional Use Permit No. 574 adopted
November 7, 1979 requires Harbdor to use District's dock at the foot
of E1l Portal Street, but notwithstanding that, he examined the entire
waterfront and he believes the area of District's terminal to be the
only suitable location. In summary, he divided the waterfront into
areas and explained problems with each area:

Ondine's to Yee Tock Chee Park: Street
conditions (lack of room for a staging area)
also, the land was acquired for park use only.

Yee Tock Chee Park to District's Terminal:
The area is completely developed and not
available for such a use.

District's Terminal to Spinnaker Point A
terminal in this area would block views; heavy
pedestrian traffic in Gabrielson Park would
change its character; also, Sausalito Yacht
Club's recreational activities would be
interfered with.

North of Spinnaker Point: This is the yacht
narbor area; many private yachts would make ferry
operation hazardous.

Locust Street and Napa Street: Two-thirds of
the area is owned by Sausalito. It was acquired
with $750,000 of bonds for an open water marine
park with unobstructed views.

The witness conceded that his views of hazardous conditions
associated with the Spinnaker Point area were based on general .
observation and not a specific study. He most emphatically ruled out

any site that would have to use Bridgeway for a staging area, since
there is no place for parking or stopping to pick up or discharge
passengers and no place for crowds to gather. ‘
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Sites Four and Five

We will study these sites first because we believe they are
obviously unsuitadle and, therefore, our discussion of them nay be
abdbreviated.

In our opinion, neither location is within easy walking
distance of the entire CC zone, although each site may be said to be
within such distance of that end of the CC zone nearest to it. This
factor alone dars serious consideration of their use. It is not
enough that those dedarking from Harbor's ferries should be able to

walk easily only to one end of the downtown commercial zone or the
other.

Other adverse factors are also present. Site 4 (north of
Valhalla Restaurant at the intersection of Bridgeway and Richardson)
includes a handsome Victorian building which would have £o de
demolished to make way for the staging area. This building has been
designated an historical monument (Gimmy testified he had been
unaware of that designation). Lastly, extensive over-water
construction would be necessary which, at this location, would
certal nly affect community tolerance of it.

Site 5 is by witness Gimmy's own testimdny deserving of an
overall rating of "poor."9 He stated (Exh. 23, p. 59) that he
included it only for comparison purposes to show the problems of
selecting a site to the north of downtown. The main problems concern
navigation and additional time for the ferry run. To get to it,
ferries would have to pass the yacht harbor a% slow speed, which,
under crowded conditions could mean at bare steerageway (2 knots).
This could add up to 15 minutes of additional travel time. This is
also a bad site from the viewpoint of dredging, the cost of which
Gimmy said "could be prohibdbitive.™ (Exh. 23, p. 58.)

? On a s¢ale ¢of excellent, very good, good rair, and poor. See
summary of ratings, Exh. 23, p. 33. :
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Site One -~ Adiacent to District's Terminal

This site, which Gimmy rates as the best, is located to the
south of District's terminal at the foot of El Portal Street. The
property is owned by Sausalito.'® Its location is shown at number
"1" on the map of the sites, also see the downtown Sausalito location
map, where the upland portion ¢f it is shown at agumber "11.7

The evaluation of this site in Exh. 23 is as follows:

"Adequate Staging Area: The amount of land
that 1s ocutside the parking lot which is on the
adjacent site is only about 1,500 square feet;
however, this site is adjacent to the existing
Golden Gate Ferry Terminal, and it is assumed
that passengers could utilize the adjacent
staging area while they were waiting for the
ferryboat to arrive. Under this assumption, the
arrivals and departures of the competing ferry
systems would have to be timed so that undue
crowds would not be c¢reated at these adjacent
locations. Overall rating is very good because
of the ability to share the adjacent staging
area; also, it is possible that some of the
passengers who are waiting would overflow onto
adjacent pudlic sidewalk and parking lot areas as
they do now at the existing terminal.

"No Dredging Required: This site is adjacent

to submerged land that is deep enough not to
require dredging; the adjacent ferry terminal
site has never had to dredge the approaches and
docking area. Overall rating is excellent.

10 While Exh. 23 contains redrawings of the parcel maps for Sites

1, 2, and 3, there are no drawings in evidence similar to the.
location map of downtown Sausalito previously included, which would
identify salient features. Understanding of the physical properties
of these sites is best galined by reviewing the various color .
photographs in evidence, and certain exh.s on water depth. There is
algo an excellent large aerial photo of the whole waterfront (Exh.
22).
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"Existing On-Site Facilities: Again, we have
assumed that this ferry terminal site would share
in the adjacent facilities that the Golden Gate
ferry system has provided on their adjacent site,
namely benches, telephone booths and a water
fountain. However, the actual site being
considered does not have any facilities of its
own and may have to provide some in accordance
with the wishes of the City of Sausalito; overall
rating is very good.

"Distance From Fisherman's Wharf: This site
has a very good rating but comparatively it is
not the best because one of the sites we have
analyzed is substantially closer to Fisherman's
Wharf and would result in less travel time and,
therefore, lower operating cost. If this site
was not being compared to Site 4, the overall
rating would be excellent. '

"Amenities: This category refers to the
outlook from the site of adjacent facilities and
their relative attractiveness. Since the site
overlooks the central area of Sausalito and the
adjacent hills, it is rated as excellent.

"Acquisition Cost: The overall rating is
excellent since only a small amount of upland
areas would be-acquired, and the submerged land
adjacent to the site is currently not being.
utilized. '

"Community Acceptance: This site is rated as
very good, because it is adjacent to an existing.
ferry terminal so that impact on views would de
minimal; we have assumed, however, that there
will be some opposition, especially from the
occupants of the adjacent office/residentlal
building to the south.

"Proximity to Central Sausalito: This site

is rated as excellent because it is directly in
the center of the downtown area of central
Sausalito.

"Condemnation Problems: This site is rated ‘
again as excellent because only one party would
have to be dealt with, the City of Sausalito, and
the property is currently not being utilized;
impacts of the project would be minimal.
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"Navigation: This problem is rated as

excellent because it is in a location that will
not interfere with small boat trarfic in the
Sausalito area.

"Overall Rating: The overall rating is

excellent, minus, which means that the site is .
excellent, but has a few prodlems; it is rated
No. 1 in our selection process. This site has
been reportedly proposed in the past by operatora
of the Harbor Carrier system."

Harbor regards this site as unsatisfactory because 1t is
unacceptable to Sausalito (it 4is presently a view area) and the Civy -
opposes a second ferry terminal, which would mean lengthy litigation
to acquire 1t.11 , ‘

Harbor also raises navigational obdjections. It introducéd
Shirley Kohlwes, who is Harbdor's manager of marine operations. She
holds a license to operate 100-ton pasSenger-ror-hire vessels and has
several year's experience operating ferries and other boats on
San Francisco Bay. During the District's 1979 strike, she piloted
ferries on the temporary San Franecisco-Sausalito service perrormed by
Red and White Fleet (a Crowley Maritime subsidiary).

She took soundings of the area on April 16, 1682, at low
water. Ap adaptation of Exh. 45, which shows the soundings, follows
on the next page. Starting from the left of the diagram (which is’
only roughly to scale) m"structure overhang"'dépicta the condominium
building immediately south of El Portal Street. The dockrnéar it (in
broken lines) is a rough representation of Site One. At thé'bdttomi
i{s a separate diagram, approximately to scale, showing soundingsa
immediately adjacent to the structure and the shofeiinef |

11 This is also the case with Sites 2 and 3. Forta feview of the
legal problems, see that heading earllier in this section.
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In Kohlwes' opinion, water depth is not adequate without
dredging. She said Harbor would operate vessels in the service which
require a minimum depth for prudent navigation of 10 to 12 feet, ‘
depending on the vessel.

She alsc considers the space between District's dock and.
the proposed Harbor facility inadequate for a prudent course of
approach or departure, assuming continued use of District's float.
If, for example, a District vessel should approach District's float
against a north wind and lose an engine, it could be driven down on a
Harbor vessel or the proposed dock, though this hazard could be
remedied by a series of pilings between the docks. This precaution,
she said, would be mandatory for safe use of the proposed site. .

As it is, she said, the approach to District's float‘i;
sometimes made harder by the wind, which necessitates approaching the
dock from considerably south of it. While she was taking soundings
from the water taxi she used for that purpose, and while at the
location of the proposed float, she had to move out of the way to
allow a District ferry to make a wide southerly approacnfto
District's dock. This was not an emergency situation (to avoid
collision) but District's vessel was approaching close enough to
require the maneuver for prudence. :

She also testified that when she was one of the persons
operating emergency ferry service during the strike, she was told
that when approaching District's Sausalito float, the boat should
remain as far away as possible from the condominiums to protect the
nrivacy of the residents. '

John Graham, port captain for Crowley Maritime Corporation,
also testified concerning_this issue. He has held a master's license
since 1948 and is familiar with vessel operations in San Francisco
Bay.
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He was operating the boat when Kohlwes took the soundings.
He verified the approximate land measurements (length of old ferry
slips, etc.) and stated that it is approximately 200 feet from the
tip of the southern slip to the shoreline near the ¢condenminiums. Hg
verified Kohlwes' opinion that District's proposed float location for
Barbor was too close to District's for prudent navigation (under
certain conditions). He testified that if, as Kohlwes suggested,
pilings had been placed between District's dock and the proposed
Harbor float, the District vessel for which they moved the water taxi
out ¢of the way would have knocked the pilings down.

Site One presents the closest question of fact concerning
its use as an alternate site. We believe, on bdalance, that it iIs not
an adequate loc¢ation. Only minimal dredging would be required but
its location involves some navigational hazard, at least under
certain wind conditions. Pilings could improve this situation, but
apparently to place them as suggested would interfere with the wide
southerly approach sometimes necessary for District's boats.

Additionally, the staging point, while large enough, is
owned by Sausalito as a public use. Sausalito regards the proposed
staging area as a vista and a civic amenity. It is therefore by no
means certain that Harbor c¢ould acquire it by condemnation.

Site Two -~ Gabrielson Memorial Park

This site is also owned by Sausalito. It begins at
Humboldt Street a%t the south, between Anchor Street and the
waterfront, and then gradually parrows as it travels northward on
Spinnaker point. (See ™4™ on location map.) Witness Gimmy's review
of it follows:

"Adequate Staging Area: This location is

rated excellent because of the size of the park;
there is adequate area here for 200 or 300 people
to walt without using a substantial amount of
space in the park. ‘ :
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-

"No Dredging Required: 7This site is rated as

. excellent because of the depth of the submerged
land adjacent to the uplands; the water is deep
enough not to require dredging.

"Existing On-Site Facilities: This site is
rated as excellent because the park has benches,
play area and drinking fountain.

"Distance from Fisherman's Wharf: This site

{3 rated as very good because it is in a central
location and is as close to Fisherman's Whar! as
the first three sites; the only site that 1is

closer is No. 4; therefore, it is rated as very
good.

"Amenities: This site is rated as excellent
because of the attractive view outlooks from the
site, where it is adjacent to the retail shopping

area, park, Spinnaker Restaurant, yacht harbor,
etc.

"Aequisition Cost: This characteristic is

rated as very good. Because the proposed use is
consistent with the current use, the land could
be shared by the general public. Possible
impacts on the park would have to be c¢considered.
The rating is very good, because some ¢cost would
be required even though the submerged land is not
beirg utilized for any other purpose.

"Community Acceptance: This characteristic

is rated as fair because it is perceived by the
appraiser that there would be community
opposition to large groups of people walting in
the park area for a ferry boat to arrive and
depart. Impacts on views, however, would be
minimal. Except for this one fair rating, this

site would be rated as equivalent or bdbetter than
No‘ 1.

"Proximity to Central Sausalito: This rating

is excellent because it is located directly in
the center of the downtown area.

"Condemnation Problems: This rating is very

good, because even though only one other party l1s
involved, the prodblems of dealing with the
acquisition of rights from a park may be more
complicated than those dealing with the land at
Site No. 1 which is not being utilized for any
particular purpose at this time.
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. "Navigation: This site is rated as excellent
because there will be minimal interference with
small bdoat traffiec.

"Overall Rating: The overall rating of this
site is excellent, minus; the only reason the
rating i3 not higher is because of the one fair
rating that was given because of the likelihood
of community opposition to use of the park by
patrons waiting for bdoat departures. In an
event, we do not feel that this impact is great
and that the site is virtually as good as No. 1,
and possibly better. It is rated as No. 2 only
by a slight degree." .

Harbor's witness Kohlwes testified to taking soundings
approximately 350 feet from the shore of Gabrielson Park, deginning
with the Sausalito Yacht Club area and comtinuing to the vicinity of
the Spinnaker Restaurant at the end of the point. Exh. 42 shows
these soundings, which range (near the area suggested for the site)
from 8.5 to 9.5 feet. o

Harbor also points out that turning this park - or at least
that portion of it near the waterfront - into a staging area cannot '
be c¢considered a compatible‘use and would change the character‘o; it.
As many as 400 people may wait for a ferry. ‘Such a crowd would. block
the view, use up all the benches, and cause litter problems. 1In our
opinion this is not a viadble alternate site.

Exh. 42 and the associated testimony establishes that _
witness Gimmy's assumption of no dredging is erroneous. Considerable
dredging would bde necessary to allow a 12-foot water depth (or in the
alternative, it would be necessary to build an unsightly pier several
hundred feet long). AR _

We also believe that Sausalito would have a strong'argument
in any condemnation action that staging area use at this location is
incompatible with the park use as it exists. Some system of queuing
passengers at the waterfront side of the park would have to bde
devised. Such an accumulation of passengers would block some of the
view. And at least during tourist season and on weekends, the park's
character would be changed by crowds of waiting passengers.
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Site Three - Yee Tock Chee Park

. This park is located on the shore side of Bridgeway, at
Princess Street. Again, Sausalito is the owner. Witness Gimny's
review follows:

"Adequate Staging Area: This site is rated as
fair because patrons who are waiting for the boat
will overflow onto adjacent sidewalk areas. The
upland at this site is equivalent in size to Site
No. 1, but the location is adjacent ©to a street
with heavy automobdbile traffic, while Site No. 1
is adjacent to a parking lot where there 1is
little problem of dealing with the conflict
between pedestrians and vehicles.

"No Dredging Required: This site is rated as
excellent because it is adjacent to water that is
deep enough not to require dredging.

"Existing On-Site Facilities: This site is
rated as excellent because the park facllities
contain a drinking fountaln and seating areas.

"Distance from Fisherman's Wharf: This site

s rated as very good because 1t is very close to
the existing ferry terminal and practically the
same distance, although slightly less, than Sites

1 and 2. The only site that is superior is No. 4
which gets the only excellent rating in this
¢category.

"Amenities: This site is rated as excellent
because it is overlooking attractive buildings
and the hillside of Sausalito.

"Aequisition Cost: This site has the same

rating as No. 2. Both are public parks that are
being used for general public¢ purposes, a use
that i1s consistent with a ferry terminal site to
some degree; therefore, the rating ls very

good.

"Community Acceptance: This site is rated as
fair, for the same reasons described under Site
No. 2 which has the same fair rating because it
is an existing park. We perceive that there

would be public opposition to combined uses of
this land.
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"Proximity to Central Sausalito: This site

is rated as excellent because it is adjacent to
the most heavily pedestrian traveled sections of
the downtown area.

"Condennation Problems: This site is rated as
very gcod for the same reasons outlined under
Site No. 2.

"Navigation: This site is rated as excellent
because there will be minimal interference with
small boat traffic. '

"Overall Rating: The overall rating of this

site is very good, minus; the primary difference
between this site and No. 2 is the inadequacy of
the staging area and hazards associated with
neardy automobile traffic.m

The photographs of this park show it to be so small that it
is difficult to imagine its use as both a park and a staging area.
To make effective use of it for ferry passengers it would, in our
opinion, have to be redesigned entirely as a staging area with, at
most, incidental park use. This is unacceptable to Sausalito, and

this in turn would mean a contested condemnation proceeding Iin which

it is most likely that Harbor would be unable to prove that the new
use would not impair the existing use. :
Additionally, and as witness Gimmy c¢oncedes, there would be
overflow onto adjacent sidewalk areas. Harbor points out that
because there is no place to park along Bridgeway, and no stopping at
this point, persons could not get directly to or from the location by
vehicle. Attempts to do so would cause traffic enforcement
problems. This site is not acceptable as an alternate.
Conclusion -~ Site Selection '
We believe, in sum, that none of the proposed sites are
reasonable alternatives to joint use of District's facility. OQur
decision could rest on an analysis of the sites alone, but
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additionally, we must look to the realities of what would happen %o
commencement of the long-delayed service were we to select the best
of the alternates. Sausalito would contest the eminent domain action
(as might some local citizens groups) Although counsel for
Sausalito conceded that there are no cases dealing precisely with
tidelands public trust issues as applied to this situation, a review
of the authorities cited demonstrates that there are other defenses
available and the legal problems are substantial. At best there
would be years of additional delay; at worst, the courts might
finally decide that the selected site cannot be condemned for ferry
landing use and we would be back to square one. .

Additionally, construction of an alternate site may requirev
approval of the San Francisco Bay Coanservation and_DeveLopment
Commission (SFBCDC)12 and assuming SFBCDC's apbrovai there could
then be court challenges to that declsion. For any dredging an.
additional permit from the U.S. Army Corps of Engineers is necessary.

We have previously found that public coovenience and
necessity require %the service, and arter 14 years ot delay we should
resolve the issues s¢ that the public has service now, not at some
indefinite point in the future.. ‘

For the foreseeable future, the only logical choice 13
District's dock and floats; therefore.our~conclusion ‘under PU Code -
§ 562 is that pudblic convenience and neeessity reduire Harbor's use
of it. ‘

The best alternative to permanent use of District's
facility in its present form (which was not explored in detall and

12 Government Code §§ 66620 et seq.; see especially § 66632. While
§ 66633 enumerates certain public works exceptions, this sectlon is
parrowly drawn and does not include construction of wharves, docks,
floats, etc. : '
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was simply the subject of some general testimony on cross-
examination) may well be an improved float which ¢ould be used from
both sides after removing the southern row of pilings. The water is
deep enough and the northern pilings would act as a breakwater. This
possible future improvement is, however, not necessary for Harbor's
proposed schedule, and institution of the service should not be put
off pending further study.
Conditions Requested by District

On argument, counsel for District prOposed that if we found
use of District's Sausalito terminal necessary, we impose the
following conditions-13

1. A six-month delay in the start of Hardor's.
service while District enters into a
promotional and advertising campaign to
"bpuild up its revenue and solidify its
ridership.™ (Tr. 1480.)

- 2. Restrict Harbor to a maximum of four round
trips per day.

3. After one year of Harbor's operation, the
Commission should "reexamine the impact of
use of the float by Harbor Carrlers from a
public convenience and necessity standpoint"
(Tr. 1481) to determine the impact of
(alleged) diversion.

These requests are inappropriate, if not frivolous.

District is in no position to ask this Commission to delay
Barbor's service pending a six-month advertising campaign. The
record shows District has regarded advertising the service as a waste
of money; if it has not solidified its ridership due to its
advertising policies to date, it has no one dut itselr‘fq'blame.

13 pu Code § 562(a), quoted earlier in this opinion, allows the
Commission to prescribde "reascnable terms and conditions" for the use
of District's terminal.
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We consider diversion evidence on this record inadequate to
make any order restricting Harbor's service to four round trips.
Diversion was discussed previously and, as the evidence shows, if any
occurs, it will be in San Francisco, not Sausalito. Therefore, the
1ssue 1s not before us regarding use of District's Sausalito terminal.

The third condition is-inappropriatcgbecause of the same‘
reasons as for the second.  Additionally, it is not‘customary'rorjus:
to, in effect, encumber a certificate of public coanvenience and
necessity with a time limit, or to put a certificate holder (or this
Commission) to the time and expense of retrying the issue every so.
often. Even if we were to impose such a condition, a few years
rather than one year would have to be allowed so that demand for the
service over more than one tourist season could be established.

Finally, District has destroyed the credibility of
requesting such conditions by entering into the arrangement with Blue

and Gold, which was the subject of our previous decisions in this
case. -

III. Compensation for Use of Terminal

Introduction

Eaving found that public convenience and necessity require
joint use of District's Sausalito ferry terminal by District and
Harbor, and since District and Harbor are unable t0 agree upon
compensation for Harbor's use, we now must "prescribe a reasonable
compensation and reasonable terms and conditiona1u to be charged
and observed, including, but not limited to, all related costs of
construction, capital improvement, leasing or rental, and
maintenance." (PU Code § 562(a).) .

The wide divergence in recommendations for compensation
stem partly from theories of compensation. District proceeds on the

14 Certain terms and conditions recommended by District and
principally concerning how and when the terminal should be used (as
distinguished from terms associated with compensation) are discussed
in the preceding section.
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basis of what may be described as a partial cordemnation analysis.
Conceding that § 562 does not define "reasonable compensation,"
District maintains that the statute is one of condemnation, and that
conmpensation to de awarded is the "fair market value™ of the property
taken (CCP § 1263.310). "Fair market value,"-District reminds us, is
defined in CCP § 1263.320(a) as:

"...the highest price on the date of valuation
that would be agreed to by a seller, being
willing to sell bdbut under no particular or urgent
necessity for so doing, nor obliged to sell, and
a buyer, being ready, willing, and able to duy
but under no particular necessity for so doing,
each dealing with the other with full knowledge
of all the uses and purposes for which the
property is reasonably adaptable and
available."

Thus, District argues that to the extent that exercise of PU Code
§ 562 constitutes a taking of its property, District-pbasesses a
right to just compensation. (Hunter v Pittsburg__(1907)'207 Us
161; Richmond Redev. Agency v Western Title Guaranty Co. (1975) 4§ CA
3¢ 343, 350.) | o

Harbor and the staff, while not disputing that District is
entitled to just compensation, reject District's contention that rent
for the terminal should be dased upon what District claims would be
the upland portiont's best use - a restaurant. Instead, Harbqr and
the staff rely on comparative valuations (District's Sausalito
terminal versus other similar facilities), and certain analyses of_
District's out-of=-pocket costs.
Additional Facts on Sausalito Terminal

The general location and configuration of District's
terminal were discussed previously, but certain additional factors
must be understood regarding the compensation issue.

Arthur Gimany, who testified extensively for District on
site selection, also prepared Exh. 24 on the subject of compensation,‘
which may be relied upon for descriptive material conceranlng thg
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site.15 It is an irregularly shaped parcel of approximately 1.55
acres. On its west side it borders in part on 2 city parking lot.
Only about 3,000 square feet are uplands and the remalning 64,518
square feet are submerged land. Normal utility service is available;
water, electricity, and sewer lines extend from the shore to the '
f£loat. The terminal has no facilities for refueling the boats. All
parties agree that its central location is ideal as a passenger ferry
terminal.

The parcel was deeded to Sausalito from the State of
California, along with other tidelands, in 1953 (Exh. 54, Tr. 11TH).
The statute conveying such lands restricted them to use for commerce,
navigation, and recreational purposes. The grant allows Sausalito:

" ..to grant franchises thereon for limited
periods (but in no event exceeding 50 years), for
wharves and other public uses and purposes and
may lease said lands, or any part thereof, for
linited periods (but in no event exceeding 50
years), for purposes consistent with the trust
upon which said lands are held by the State of
California, and with the requirements of commerce
and pavigation at said harbdor...."™ (Exh. 54.)

In 1955 Sausalito leased the site to Madden and Lewis Company, the
lease expiring on February 23, 2002. On August 28, 1970, District
subleased the site for three years at $50 per month, for ferry
purposes. In June 1976, District obtalned 2 final condemnation
order for the leasehold interest for $79,500. '

Exh. 24 reviews the improvements on the site as follows
(pp. 34-38): ‘

15 The diagram of District's dock is reprinted earlier in this
decision. The exhibit also contains numerous color photographs. See
also Exh. 25 (larger map of leasehold area) and assoclated testimony

of witness Wonhlschleger, and the color photographs in the staff's
exhibit (57).

- 3 -




C.82-01=02 ALJ/ks

"The improvements can be segregated into three
groups; the uplands consisting of the waiting
area; the piers and improvements for the ferry
boat operation; and, other miscellanecus
improvements. The ferry service commenced in
1970 and until 1979 the existing north pler was
used for loading ¢f passengers and as a waiting
area. In 1979, at a cost of approximately

$130,000, the following repairs or additions were
made:

"1, Demolition of existing north pier
dock;

"2, Replacement of deteriorated wood
framing and provision for new
connectors;

"3, Piling protection by wrapping or
concrete encasement;

n}. Placement of a new concrete deck;

"5_. Changing the location of the
utility liness;

"g. O¢ther miscellaneous work;
. "7. Temporary passenger access.

"At that time, the engineers for [District]
estimated that the improvements had a seven year
1ife. Based on this calculation, in 1986
extensive repairs again will be necessary.

"Waiting Area

"The passenger waiting area contains approximately
3,000 square feet of upland and is immediately
adjacent to the city owned parking lot. There is
an aggregate concrete covered walkway, a half
circle, asphalt covered, viewing or standing area
and a section with benches which is immediately
adjacent to the north timder walkway. The
improvements here are rather minimal; there is a
wood planter containing approximately 350 square
feet, with shrubbery that is rather neglected
looking, in the middle of the waiting area.




C.82-01-02 ALJ/ks

There is a wood framed, wire mesh perimeter fence
which affords protection without blocking the
outstanding views of San Francisco in this area.
On the north section of the site are two
telephone booths, garbage can and newspaper
dispensers. There is ice plant along the Bay
side of the fence on top of the seawall which
does add some greenery. These improvements are
in average condition but the fence and planter
needs painting.

"Ferry Boat Improvements

"The north timber walkway starts at the northwest
section of the site and Jogs down to the boarding
float. The pier follows the route of a previous
pier and Lif it were reconstructed today would be
in a straight, direct direction from the shore to
the float. With the exception of approximately
216 square feet of steel bridge forming the
second section, the basic construction is a
conerete topped wood deck on piles. The first
section of the piler extends out approximately 100
feet from the shore and, in all, approximately
2,047 square feet of surface area comprises the
timbdber walkways. :

. "The poured concrete is between 3% inches and 5%
{inches-in depth and is atop a thin piece of metal
decking. The metal deck is supported by wood

stringers which are 6 inches by 14 inches which
are attached to the pile caps. The pile caps or
beams, which are supported by the piles, are 14
inches wide, 12 inches high and 18 feet long.
There are ué piles under the timber walkway which
are about 40 feet long and extend below the mean
low low water line into the sandy mud bottom.
Hydraulic grouting mortar is placed around the
pilings and forced into interstices of riprap to
form the mud wrap seal. Of the 48 piles, 21 have
concrete encasement and 27 are plastic wrapped.
The casement of wraps extend seven feet above the
MLLW [(mean low low water] and the cement is of
Type 2. The plastic wrap is comprised of four
sections as follows:
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. *1. A polyviayl chloride sheet
tensioned around the
circumference of the pile;

"2, A clear polyethylene sheet
liner which s in between the
pile and the polyvinyl
sheet;

A three inch wide polyurethane
foam seal encircling the top
of the wrap and any verticle
[sic] lap Joints;

"4, A one inch wide aluminum sheetb
encireling the seals.

"the piles, when wrapped, are approximately
14 inches in diameter. The piles have wood
bracing forming a right triangle between the
deck and the pile. This wrapping or
concrete encasement helps protect the piles
from microscopic marine animals and the
trg?endous energy of the wave and tidal
action.

"There is a rampway which connects the north
timber walkway to the floating pier and it
contains approximately 235 square feet of
surface area and is 47 feet long. There is
a four foot high wood framed, wire mesh
fence which borders both sides of the
walkway and ramp for protection. There is a
locked gate at the end of the first section
of pler which is only opened when the ferry
Yoat is embarking or disembarking. There
are scattered lights along the fence.

"The ferry boat landing float where the boat
docks is a steel structure. It is
approximately 22 feet by 110 feet and
contains 2,420 square feet. It is held
afloat by two hellow pontoons which are six
feet wide and run the length of the
structure. Four steel piles hold the floats
in location. Atop of these piles are some
potted plants.
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. "Miscellaneous Improvements

"The existing ferry terminal is on the site
of a former ferry bdoat landing. Some
{mprovements from that time still remain.
Extending in a northeasterly direction from
¢he north pier and paralleling just north of
the landing float are the old ferry boat
slips. These consist of wood pilings
extending approximately 310 feet and 240
feet, respectively, and were used to gulde
the ferry bdoats into dock. They are not
currently in use or needed by the Golden
Gate Ferry service. They serve as a blrd
refuge and possibly as a breakwater for the
Sausalito Yacht Club. Although not
functional, they are aesthetically an
attractive part of the waterfront. What iIs
kaown as the south pier extends abdout.T0
feet from the shoreline south of the north
pier. It is not in use and is extremely
dilapidated. It is an eyesore and beyond
repair; the concrete deck is caved in in
spots and missing in others. It is the City
of Sausalito's position that these
{mprovements should be removed dy
[District]. Because of the extreme wear and

tear that pilings suffer in the water, there
is no salvage value to them; in fact, costs
are involved in demolition and disposal of
the materials.”™

As can be seen from the photographs-and'Exh. 25, the
leasenold's submerged land includes the 0ld Southern Pacific ferry
slip, which is presently unsuitable for ferry use because of the old
pilings. Thus, only abdbout 348 of the total leasehold interest’ (both
uplands and tidelands) are actually used by District for its ferry
operation (Gimmy, cross-examination, Tr. 1201). Gimmy teStifﬁed‘that
in his opinion it is not proper (in determining Just,compénsation)Ato
make an allowance for the fact that only 34% of the total site is
usable for ferry purposes. R
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Harbor's use permit from Sausalito includes conditlons |
requiring substantial improvement to the terminal. Harbor*s evidence .
" is that it intends to spend about $200,000 for the'imprévémenta
including a building of about 1,000 square feet for restrooms, a
covered walting area of about 400 square feet, and other
miscellaneous additions such as landscaping, trash receptacles, and a
kiosk displaying information about Sausalito. '
There is no evidence of record on Sausalito's intentions ‘
concerning use of the site after expiration of the lease in the year
2002, although the continued use of 1t as the one downtown ferry
terminal would be consistent with Sausalito's present zoning and
planning policies.
District's Analysis

Under District's partial condemnation theory, witueSa-Gimmy '
regards the highest and best use for the property as a redtaurant."
While the area is zoned OA (open area district), a conditional use
permit, if issued, would allew a restaurant and certain other marine
uses. Gimmy bdelieves the central location could suppott'é_

restaurant. Gimmy notes:

"This use may appear to be somewhat speculative
because the Golden Gate District lease on the
property extends only to 2002; however, GG has
the power of condemnation and can acquire
additional property rights through this process.
Thus, the existing term of the lease is not a
limiting factor.™ (Exh. 24, p. 42.)

Gimmy believes that "no information of any significance™ 1iIs
available which would allow comparison with rentals paid for similar
ferry terminals, and, therefore "the rental value must be determineﬁ

by application of an‘appropridte rate of réturnf to values assigned
by a costing approach.
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Gimmy investigated land values for restaurant sites:at Jack
London Square and Embarcadero Cove in QOakland. He considers the
former area more comparable to the Sausalito site. He'concldded that
the "site value" for the Sausalito terminal is $500,000, and applied
a 10% return to that estimate for an annual rental of $50,000.

He then added a rental value for the improvements based on:
replacement cost of the pier, etc. He estimated depreciated
replacement cost of $345,000 to which he again applied a 10% factor
for return plus a 6.67% factor for depreciation of improvements over
15 years. This calculates to an annual rental requirement for the
improvements of $57,000. The total annual rental csso,ooo-ror-the
site; $57,000 for improvements) is thus $107,000.

The next step was an apportionment of the value between
District and Harbor based on number of ferry landings (57 1andings
for District versus 42 for Harbor) and derivation on that basis of
the annual rental for Harbdbor as $45,580 (or a rounded monthly figure
of $3, 800). |

Then, additionally, Gimmy stated that it is common for West
Coast ports to imclude percentage rental clauses in their leases.
After reviewing such fees elsewhere, he estimated an apprbpriate rate
as 7% of Harbdbor's gross revenues. (Be calculated no-annual‘estimate'
in dollars.) -
Harbor's Evidence |

Vincent LaCava of the Crowley Maritinme marketing department
presented a comparison study which described locations and leases of
other ferry terminals. (Exh. 49.) . The exhibit includes:

Harbor's float at the San Francisco Ferry Building
Pier 41 lease (Fisherman's Wharf vicinity)

Pier 431 lease (Fisherman's Wharf vicinity)
Tiburon passenger vessel facility

Jack London Square (Oakland)

Long Beach landing facilitles

San Pedro - Berth 95

Avalon (Santa Catalina Island)

. 6 rhe stare proposed the same method, which means a 42. RS
allocation to Harbor. This is a reasonable method.

- 40 -
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The very last iease was included only because of an assertion in the
complaint which was erronecus. The lease is for office space. The
other two Southern California locations need not be reviewed because
the evidence showed them to be in industrial port areas and therefore
not good coumparisons. The brief descriptions of the San Francisco
Bay Area locations and line drawings by witness LaCava follow:

"Ferry Building Landing

"The San Francisco Ferry Building facility

is at the north end of the Ferry Building at the
foot of Market Street. It is described by the
lessor, San Francisco Port Commission, as a boat
landing privilege at Ferry Ship 201. The
improvements consist of a 20' x 80' float with a
ramp leading from the staging area level next to
the Ferry Building.

"The present lease was established with the

San Francisco Port Commission on January 1, 1977
at a rental of $5,412 per year ($451 per month).
Annual adjustments correlate with adjustments in.
the Consumer Price Index. The current lease rate
is $7,957 per year ($663.08 per month). The term
is month to month. The docking float can
accommodate simultaneous berthing or loading and

unloading of passengers of two vessels. The
Ferry Building float is leased for the exclusive
use of Harbor Carriers, Iac., or its affiliated
corporations, and one of its primary uses is for
the arrival and departure of passengers using the
Tiburon Ferry.™
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"Pier 41 - 431 - San Francisco

"The other two San Francisco locations leased

by Harbor Carriers, Inc., or its affiliated
corporations, are in the Fisherman's Wharf area.
The San Francisco Port Commission has leased
almost two acres of water frontage at two
locations combined into one lease agreement.
These are designated as Pier 41 and Pier 43%.

"he lease at Pler 41 consists of some 59,292
square feet. On Octodber 26, 1981, Crowley
Maritime Corporation officially dedicated its new
Pier 41 facilities featuring berthing for four
vessels, a waiting area, a 15,000 square foot,
two=-story structure which houses a ferry and
charter terminal, a gift shop, a snack bar, a
kitchen for catering facilities and the
administrative offices for all Northern
California passenger vessel services. It is from
this facility that Harbdor Carriers, Inc. intends
to provide its San Francisco-Sausalito mid-day
ferry service.

"The lease at Pier 43} consists of some 23,626
square feet with berthing for three vessels, a
ticket booth and office and a waliting area.

. "The current lease between the San Francisco Port
Commission and Earbor Carriers, Inc. for the
conmdined Pier 41 and Pler 43} leasehold interest
is $100,000 per year ($8,333.33 per month) or 7%
of gross receipts, whichever is greater. The
combined premises will simultaneously berth or
load and unload passengers for all seven
passeager vessels in Harbor Carriers, Inc.'s
present fleet and it is leased on an exclusive
basis."
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. "Tiburon Passenger Vessel Facility

"Harbor Carriers, In¢. has provided a

San Francisco=-Tiburon Ferry service for many
years. It leases property in Tiburon from Main
Street Properties which is owned by a3

Mr. Fred G. Zelinsky. At the time the complaint
in this proceeding was filed, the lease which
provided rental payments of $7,800 per year (3$650
per month) has just expired and new terms were to
be negotiated. Subsequent to January 13, 1982, a
new four year lease has been negotiated providing
for a monthly rental of $700. In addition,
Barbor Carriers, Inc. has an option to terminate
said lease upon 60 days prior written notice.

The present lease is effective through

December 31, 1985.

"The Tiburon float is 20' wide and 43" long on
one side and 56' long on the other side. A ramp
leads from the float to the sidewalk level in
close proximity to parking and the varlous
restaurants and shops of interest in Tiburon."
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. nJack London Square

"Harbor Tours, Inc., an affiliate of Harbor
Carriers, Inc., leases some 21,052 square feet of
water, berthing and shore property at Jack London
Square in the City of Oakland. This property
provides a landing site, berthing space, ticket
booth and other necessary facilities for the
purpose of embarking and debarking passengers %o
and from boats operated in loop service _
sightseeing tours along the Estuary of San
Antonio, elsewhere in the San Francisco Bay and
for occasional charters. The leased property is
directly adjacent to the many shops and
restaurants located at Jack London Square and is’
for the exclusive use of Hardor Tours, Inc. or
one of its affiliated corporations.

"A new lease from the City of Qakland was
effective January 1, 1982 and it provides for a
landing fee of 5% of gross receipts generated in
Oakland with a $300 per month minimum. The term
is one year." '
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. On the basis of the leases for these various locationa,
LaCava stated (Exh. 48, p. 5): '

"Exhibit 49 has been prepared to demonstrate

what Harbdbor Carriers, Inc., or its affiliated
corporations, and its various lessors have agreed
to as reasonadble compensation for passenger-ferry
doeking locations used in California. Only three
of these facilities have a simple float with a
ramp leading to street level comparadble to the
existing arrangement at Sausalito. These are the
facilities at the Ferry Building in San Francisco
and at Tivburon and Oakland. Exclusive use leases
have recently been negotiated at each of these
three landing sites for less than $1,000 per
month. The standing offer by Harbor Carriers,
Inc. for non-exclusive use of the Sausalito float
owned by Golden Gate Bridge, Highway and
Transportation District is $12,000 per year or
$1,000 per month. Based upcn the information
which is available to us, we believe this Is a
reasonable offer.”

Assuming a rental of $12,000 per year, the witnesa prepared
a pro forma income statement for Harbor's Sausalito-Fisherman's Wharf
service assuming authorized fares and estimated a "margin® (return)
of 4.0%. (Exh. 48, appendix.)
Staff's Evidence

Richard Brozosky of the staff's Iransportationjbivision
presented Exh. 57 which compared additional wharfage fees and also
included an analysis of District's improvements and maintenance costs
since condemnation of the leasehold. The witness' table of these
costs I‘ollows.1T Insurance and supervision costs were éxciuded"on
sue basis that Hardor will carry its own liability insurance to
protect District and will perform its own supervision.

17 See comment on this tadle in Footnote 22.

- 49 -




ANNUAL 005T3

CONDEMNATION, IMPROVEMENTS, AND MAINTENANCE

Item

$
!

Amount,

' .
Date t Mo, of Years
Completed to 2002 -

Condenmnation Cosat

Pier Refurbishment
Pile Repairs

Superstructure Improvements

Annual Maintenance (five-year

everagoe

Total

$ 99,000

117,k21

16,500
35,000

27,050

Jung 24, 1976 2543
June 1980 21,5
Oct, 27, 1976 25,2
March 1978 3.8

={/LTV/  T0-10-28°0
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Brozosky then apportioned the ¢osts between Districet and

.Harbor based on number of round trips per day for each carrier, and

found that Harbor should pay 42.4% or $1,460 per month, on a cost

basis. But then his final recommendation was that Harbdbor pay

District $1,460 per month "or 7% of revenue derived from passenger

fares, whichever is greater,™ 0n the basis that payment of a revenue

percentage is "characteristic of the market place™ (Exh. 57, p. 9).

This statement of the witness is based on his survey of dockage fees,

an appendix to his exhibit which shows such fees are frequently \///,

included. This appendix (with certain references to additional

appendix material deleted) is reprinted on the following pages.
Certain figures in the exhibit were updated during the course of the
hearing. These updated amounts are substituted where appropriate;
therefore, the pages which follow are not identical to the exhibit in
its original form.
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SURVEY OF WHARFAGES FITS
. T EXCURSION VeeStLs Sheet 1 of 3

. . sPercertage:
Carrier :Average Monthly:  of '
Location : Remarks : - Fee

Harbor Carriers

Sausalifo (Proposed) Harbor Carriers has agreed to pay $ 2,900 234, 5%
: Sausalito 5% of gross revemue (Estizated by
generated in Sausalfto or 244 of Harbor Carriers) '
gros88 revenue generated 4n the
Proposed San Francisco-Saussli<o
gervice,
Earbor Carriers proposes to con-
suct improvements at Sausalito
which it estimates to cost
approximately $200,000.

Port of San Francisco Harbor Carrders pays Port of San
Pier 201 Francisco $663 per montk. This is
(Vae. Persy Bulldirg) adjusted to changes in the Con-
‘sumer Price Index.
Harbor Carriers uses this Tacility
for its weekday moraing and evening
comxute service to Tiduron,

Port of San Francisco Harbor Carriers pays Port of San $ 8,333 %
Plers 41, 432 . TFrancisco 7% of gross receipts or Mindomum
(Figherman's wheet) $5,333 per month, whichever is greater. No fee on ferry

Harbor Carriers 1s allowed to amortize boat fares.

up to $1,500,000 in construction costs

when rental exceeds $100,000 per year.

Harbor Carriers does rot ray any fees

on ferry boat fares. This facility is'

used for Harbor Carriers’ sightseeing

loop operstions, service to Alcatraz,

Angel Island, and weekend T{bureon

service. It 1s proposed to use this

Tacility to serve Ssusalito., See

Appendix 7. [Cost of improvements by

Harpor was $5,000,000.]

Port of Qakland Harbor Carriers pays Port of Oakland $ 300
(Jack London Square) 5% of gross receipts or $3,600 per Mintmom,
Year, whichever is greater,
Fa2ilities were installed by Harbor
. ' Carriers. Installstions are estimated
by the Port to have cost $30,000. Rerbor

Carriers is responsidle for maintenance
and repairs.

-52-
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SURVEY OF WHARFAGE FEES . .
ON Sheet 2 of 3

: - :Percentage:
‘ . tAverage Monthly: of s
Location : Fee : Revenue

Carrier

golden Gete Bridge
Hstrict
¥ort of San Francisco District does not Pay any ongoing
Ferry Buflding rent, Its initial payments to Port
of San Francisco smounted to
$373,833. ALl installations (in-
cluding dock and substructure) vere
installed by the District, [Their
cost was $3,000,000.]

See Appendix 8,

Blue and Geld Fleet
ort © ancisco Pler 39,which includes restaurants

. % T
Pier 39 and other concessions as well as (St.art.in’g 1984)
. (Fisherman's Whar?) Blue and Cold Tleet, vill pay the

. Port of San Francisco $420,000 in
1982. Starting in 1984 Blue and
0ald Fleet vill pay T% of gross
receipts. This will be reduced to
5% until the 2% differential amor-
tizes $1,800,000 in pier develop-
nent costs,

See Appendix 9,

Gold Coast Cruises
TPort of San Francisco Gold Coast Cruises pays the Port of $ 135

Pler L5 Ban Francisco 10% of gross sales or Minimm-
(FLsherman’s Wharf) $135 per month, whichever is
. greater, Will resume operations for
the season in June.

See Appendix 10.

Harbor Carriers pays a private party
$8,000 per year, Terms of new lease
aTe to be negotismted. [This was re-
negotiated for $700 per month. See

excerpt from LaCava's exhibit above.]

53—
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SURVEY OF WHARFAGE FEES _
EXCURSION VoSSELS Sheet 3 of 3

.

Caxrier
Location

: ~tPercentage:
tAverage Monthly: of

H. Tourist
Avalon
Santa Catalina
Island -

H. Tourist
City of Long Beach

Star and Crescent

$oat Comp
Port of gn Dego

H. Tourist
City of los Angeles

Remarks H Fee * Revenue

H. Tourist pays Avalon$356 per $ 35 6.8%.
nooth. Avalon assesses each Passenger Effective
landing 50¢, and each passenger
embarking SO¢.
H, Tourist's tariff to Catalina is
$7.90 per adult passenger, $3.95 per
child. Assuming weighted average
Tare 1s $7.33 (dased on Alcatraz
experience), the effective percent
paid on ticket sales is 6.8%. 3.
Tourist does not have exclusive
use of docking facillities.

H. Tourist pays the City of Long $ 5,000
Beach 5% of gross or $5,000 per Mintmum
month, vhichever is greater. :
H, Tourist provides service to

Ca‘talina.

Facilities were constructed by

the city. '

Star and Crescent pays Port of

San Diego 634 of ticket sales

and snack bar, 5% of gift shop, ° .
25% of vending machines and 105

of miscellaneous.

Building (2,400 square ft.) is

& property of Port. Carrier

offers tours of the harbor.

H. Tourist pays City of los Angeles $s5.270
5% of gross receipts or $5,270(plus

utility fee)per month, whichever is

greater, plus 8% of gross receipts of
giftshop. City bduilt and peintaing the
Tacilities except those areas which are

used exclusively by H, Tourist.

One other carrier ( approximately one-

Tifth capacity of H. Tourist) shares the
congrete wvhart, 54
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Replacement Value of District's Float

During the direct portion of the case, no party orfered
engineering testimony on the replacement value of District's
Sausalito float. Gimmy's estimate was based on certain records of
District, apparently not complete, and not introduced into evidence,
and his discussions with marine contractors. Harbor introduced the
testimony of its project construction manager who inspected that part
of the float visible to him. o - \

Because of questions concerning the witnesses' ability to
make correct estimates with the information available,. coun;gl for
Harbor and for district doth offered to present eagineering‘rebuttal
witnesses on the subject. These offers of proof were made on the
next-to-last day of hearing and were rejected on the basis that the
scope of the technical evidence offered exceeded proper rebuttal and
would have necessitated additional hearing dates after allowing time
for counsel to prepare for c¢ross-examination. The ALJ commehted that
suck extensive material should have been part of each party's case-in-
chief since it was well-known that costs relating to District's dock
would be in issue. The ALJ also stated that the offers of proof
called into question tﬁe probative value of the evidence because
(1) Barbor's proposed witness had made only a quick inspection of the
float and (2) District's witness would have been offered to prove the
value of the float new, and that while Harbor does not stipulate to
that value, its main argument is that even aSsuming,District'a
estimate for a new float ($425,000) is correct, this is not the
figure to use for valuation purposes because the float was acquired
in 1970. (Tr. 1322-1332.) The ruling is affirmed.

Thus, insofar as evidence is availadle concerning
replacement costs of the docking facility, the following summary
shows the differences:




C.82=01~02 ALJ/ks

District Harbor Carriers
Upland Improvements . $ 7,326% $ 7,326
Pier and Ramp 101,500 - .100,000
Boarding Float 425,000 145,000
Architectural & Engineering 16,015% : 16 015
Contingencies _ 26,691% 26,62 -
Total Replacement Cost $576,532 o $295,032

Asterisks indicate estimates of District which were
accepted by Harbor.

Analysis and Argument of the: Parties

Almost every facet of the evidence is in dispute. District
18

argues:

1. District's witness (Gimmy) was the only
person qualified to appraise real estate who
testified; neither Barbor nor the staff used
any preper appraisal techniques.

Gimmy and staff witness Brozosky agree in
principle that compensation should Iinclude a
cost=based monthly amount and a percentage of
gross revenue.

The leases in Qakland, Tiburcn, and the

San Francisco Ferry Building are not
comparable to the Sausalito situation because
no uplands are included, nor are any ramps,
gangways, or floats included. Additionally,
Harbor's lease at the Ferry Bullding is ‘
nonexclusive.

The only site really comparable to Sausalito
(as Gimmy testified) is EHarbor's facilities
at San Francisco's Pier 41 and 43%. These
are also in areas of intense tourist
activicy.

No credit should be given Harbor for any
construction of its own because District

acquires no interest in such improvements and
did not request them.

18 As with the evidence, the arguments are considerably
abbreviated. See, generally, District's and Harbor's briefs, and
argument of staff counsel (Tr. 1516-1523).

- 56 -
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6.

Any fee Harbor pays to Sausalito should not
be offset against payment to District because
the value of District's dock to Harbor
Carriers I1s not diminished by it.

Harbor argues:

1.

District's "restaurant™ valuation Iis improper
due to zoning and other restrictions. A
restaurant is not a use compatible with a
ferry terminal. :

Based on Harbor's pro forma income statement,
a fee of 7% of its gross revenue would mean
an annual payment of about $398,000, which is
unreasonable as far in excess of District's
costs.

Harbor's lease with the Port of Saa Francisco
obligates Harbor to pay $8,333 per month
($100,000 per year) or 7% of its revenue, but
fees paid to the State are excluded, and
Harbor may deduct the sums required to
rebuild the terminal, etc. This has resulted
in an actual payment of 4%.

Witness Gimmy conceded that the Fisherman's
Wharf area enjoyed a "much greater degree of
tourism and patronage™ than Sausalito. -

Earbor's landing sites at the San Francisco .
Ferry Building, Tiburon, and Oakland's Jack
London Square are actually more comparable.
They are all in commercial areas and the
simple landing facilities more nearly
resenble District's Sausalito site.

PO Code § 562(a) requires a fee which has
some relation to cost. g

A fee based on a percentage is
anticompetitive and monopolistic and will
force Hardbor either to raise rates, lose
money, or abandon the service (¢f Northern
California Power Agency v PUC (1971) 5 cal 3d
370; see other cases cited in Harbdor's
brief). :

The evidence demonstrates that when a '
percentage fee is charged, the municipality
¢charging it also furnishes police, tire, and




C.82-01-02 ALJ/ks

other services, the cost of which bears sone
relation to volume of use. District does not
furnish such services (and addftionally,
Sausalito charges Harbor a per capita fee
under its use permit).

District does not even propose that the
percentage fee be limited to receipts for
Sausalito service (Harbor's Oakland, Long
Beach, and San Pedro leases cover only
busine:a generated in those locations).

Harbor's brief concludes on this subject by stating that
District's own expenses are the best evidence of what should be
charged. District paid $79,500 for the leasehold which, divided by
the years at the time of the acquisition (26), equals. $3, 058 per
year. District spent $327 92119 in improvements, including
condemnation expenses. Applying District's own 40% depreciation
factor the value of the improvements would be $196,753. Thus Harbdor
calculates: | '

10% return on $196,753 $19,675
Annual "rent" 3,058
‘Total | 22,733

Harbor's 42% share S 9,457
(monthly equals $795)

Harbor excludes maintenance on the ground that it should receive some

credit for the $200,000 it must spend under the use permit from o
Sausalito.

19 The total under "amount™ in tbe table in the staff exh.,
excluding maintenance. Brozosky acquired these figures from District

(see Exh. 33). EHowever, as he testified on cross-examination, there
was no allowance for the float.
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The staff agrees with Harbor that valuation of the site for
restaurant purposes is not appropriate, and would only be relevant if
District were transferring it&'entire interest to a party which could
use the property as it saw fit.

Staff also believes that, in calculating a payment for
Harbor, the same principles are not involved as in setting fares for
the public, and therefore Harbor should receive no credit for its |
improvements (nor should any adjustment to District's facilities be
zmade because of certain Urban Mgsa Transit Administration grants).
Staff argues that since District did not request Harbor's $200,000
improvements, there is no basis for such an adjustment. |
Type of Compensation - Discussion _

No aspect of this case is more difficult to decide, and.
determination of the monthly payment reflects, in part, judgmental
considerations by the wltnesses and this Commission. A precise .
mathematical calculation based on entirely'known quantities is
impossibdble. .

'Harbor<a33ertsfthat we may not compute a percentage fee
based on gross receipts as all or part of’tbe'compensation;’.We

isagree. PU Code § 562 requires us to determine "reasonable
compensation and reasonable terms and conditions to be observed,
{includirg, but not limited to, all related costs of comstruction,
capital improvements, leasing or rental, and maintenance-"“(Ehphasis
added.) It is clear that the statute's 1anguage does not select a
particular methodology for the Commission, or tie the Commission to a.
mechanically cost-=based formula; on the other hand, District's costs
must be considered in establishing compensation, and any award to
District above its costs must meet the test of reasonableness. A
perceatage fee which excessively benefits District would not meet
that test. Query, on the other hand, whether we could base
District's compensation solely‘on a percentage of Harbdbor's gross
receipts, with no "floor™ based on costs.
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Ia our opinicn we should first determine what compensation
is owed District on a strictly cost-based apprbach. After that, we .
may then consider whether a gross-receipts percentage should be added
if the record shows such a fee to be reasonable.zo |
Basic Compensation and Valuation

We believe that witness Gimamy's methodology for valuing
the Improvements is the best availadble on this record, but we
disagree with his (and District's) cpntentidn that the value of
the site should de estimated as 1f its highest and best use is a
restaurant. Such a valuation fails to consider zoning restrictions
and the present public ownership of the land, and the fact that the
particular public owner (Sausalito) is against further commercial
development of view areas and waterfront locations now devoted to.
public use. Under the discussion of valuation for eminent domain
purposes, Cal Jur 3d states: '

"Zoning restrictions whereby the use of property
is limited may have a bearing on its market
value, although whether a zoning ordinance has
the effect of increasing or of reducing market
value is a qQuestion of fact to be established by
evidence. Similarly, the prospect of removal of
restrictions by a change of the zoning ordinance
may be relevant. The general rule that market
value must be determined by consideration only of
the uses for which the land i1s adapted and for
which it is available does not apply where the
land i3 not presently avallable for a particular
use by reason of a zoning ordinance or other
restriction imposed by law but the evidence tends
to show a reasonable probability of a removal, in
the near future, of such restriction. Rather,
the effect of that probability oo the minds of
purchasers generally may be taken into
consideration in fixing the present market value

20 District's counsel stated on the record that District did not
raise the passeager diversion issue in this connection bdbut only
concerning the selection of an alternate site. In any event, we have
stated that diversion evidence is speculative. o
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of the property. Indeed, where there is a
reasonable probability the zoning restrictions
will bde altered in the near future, the Jury
should consider not only uses currently
permitted, but also other uses to which the
property could be devoted In the event of such
¢hange. However, if a strip taken to widen a
street is part of the land the owner would have
had to dedicate for street purposes in order to
obtain the zoning change necessary to develop his
remaining property to its highest and best use,
the strip taken must be valued only for its
highest and best use under the existing zoning,
since the land could never hbe used for any other
purpose.™ [Cal Jur 3d, Eminent Domain, § 94;
footnotes and citations omitted.]

The record clearly establishes that there is no reasonable
probability of a zoning change which would allow a restaurant or any
equally intensive commercial use. For the foreseeadle future_the”
leasehold's highest and best use is its present usé, and the site
should be valued as such. -

What is that value?zn Barbor suggests that it is the
amount derived by amortizing the cost of condemnation over its life
span (879,500 + 26 years = $3,058 per year). This method of
caleculation, however, does not account for the changed value of the
property since 1976. Further, the value of real property is not
usually measured through amortization or depreciation. Its value is
determined by the market demand for it. In this case, however} the
value can only be estimated because of the property's location and
the restricted uses to which it can be put. Such an estimate may be
derived by any method of valuation which is just and eQuitable (ccp §
1263.320(b)). We find that District would be fairly compensated if
it earned a 10% return on its leasehold. We believe such a return is
reasonable for District to expect to receive on this real‘prop@rty
investment. We thus find the annual value of the leasehold to be
$7,950 for purposes of this decision.

21 At this po_nt it should be remembered that we are valuing the
site. The improvements are considered separately.

- 61 -




C.82-01=02 ALJ/ks

In this connection we agree with Gimmy that the entire
leasehold must be valued, and not simply that area of it currently
used for ferry operations or staging. Just as District took the
leasenold the way it found it, Harbor should share the entire
leasehold. (In any event, the parts of the leasehold which .are
unused and unusable for ferry terminal‘purposes-most likely have only
nominal value to District.) |

We turn now to valuation of the improvements. We adopt
Gimmy's methodology. EHarbdor's testimony regarding éost of an
alternate float was not well-developed, and staff's Exh. 57 may not
have included all float costs. Gimmy relied on District records,
which were iacomplete, but he backstopped his investigation with
estimates from construction firms. : o

We also believe Gimmy's method of establishing replacement
value and then taking depreciation is better for valuation purposes
than simple calculation of out=of~pocket costs (except for
maintenance, which is discussed later). Gimmy's development also
allows a 10% return and a 6.67% depreciation factor, which are
reasonable. ‘

Harbor, however, is obligated to‘expend?substéntial sums %o
improve the uplands portion of the terminal. Should it be credited
for those expenditures? We believe the answer isr"yés"‘becauae what
Sausalito wants, and is gaiﬁg to get under its conditional use
permit, is a joint terminal with better staging facilities, not two
staging areas, each for the separate use of District's passengers, on
the one hand, and Harbor's, on the other hand. While of course there
may possibly be signs and separate Queuing locations to ensure that
passengefs board the correct boat, the entire atagidg area and its
amenities will be availadble to those arriving at or departing from
Sausalito by ferry. Harbor's improvements will thus benefit District
(whether or not District desires them) Jjust as District's leasehold
and improvements benefit Harbor. ‘
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What method should be used for offsetiing Hardbor's payments
to District? No immediate offset is appropriate since Harbor's '
improvements are not in place. To achieve fairness while avoiding a
multiplicity of supplemental proceedings, we will permit Harbor to
apply to reduce its monthly payment to District by an approprlate
apportionment of the value of the improvements when they are
installed and in use, so long as it can be shown that they are
reasonably required by the use permit and are not gratuitous. As
with District's improvements, we will determine their annual value by
estimating their useful life. District will de required to file any
protest to the application within 30 days. :

The last problem is maintenance expense. District
furnished staff with a lump-sum figure which District stated is an
average over five years, in the amount of’$27 050 (see "annual

. costs" table reprinted from Exh. 57, above).

Harbor presented evidence from its records to show that it
maintains an even larger flcat and appurtenances of similar
construction in Long Beach for which it e;periences annual
maintenance costs of $9,250 (LaCava, Exh. 52).

Neither District nor Rarbor developed the issue of
maintenance with much detail, but we believe Harbdor's more complete
presentation carries greater weight and we will adopt Harbor's annual
figure of $9,250.

Harbor's own maintenance figures on its future improvements
are unknown and will not be considered at this time. When Harbor
completes the improvements required under the use permit and files

22 The staff's table does not include costs of the float. The

estimate for annual maintenance which the table includes is actually
District's figure.
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its application to adjust its payment, it may-inolnde a reasonable
estimate of such expense as a claimed offset. |
A summary of the annual rental which we have adopted

follows::

Summary of Annual Rental

Annual value of leasehold, without improvements
Annual value of improvements
Annual malintenance _ 7
. Total annual rental value
42 4% apportionment to Harbor

(Monthly payment equals $2,639 less

any credits due Harbor for apportioned
value of its own improvements and
maintenance after finding by Commiaaion ’R

Percentage Fee «
Should we award District a fee based on Harbor s rerry ‘
service receipts, in addition to the compensation found" reaaonable'
above? We bdelieve that based on this record the answer is no._
Preliminarily, we dismiss Diatrict's contention that such a
fee should be bdased on Harbor's total ferry busineno. Other. leases
on which information was available concern percentages of businens
using the particular terminal for which the lease is drawn.' No
rational relation can be shown to exist between Harbdor's total_gross )
receipts for all its services and District's legitimate interests.
We deal in this section of the opinion only whether such a fee should
b¢ charged for the gross receipts on Harbor s Fisherman s Wharf to
Sausalito service. ‘ '

By far the strongest argument in favor of percentage
payments is that they are customary. Should the Commission -consider
custom in the industry and then set a gross-receipts.ree-based upon
comparisons between District's Sausalito‘dock and'other:ferry
terminals? This question might well be answered in the affirmative .
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if District were in the same position as other lessors known to
demand such fees, but it is not. As Harbor points out, lessors
charging such percentage fees are municipalities or agencies of: local
governments, whose responsibilities extend to public health and
safety problems. It may well be reasonable rorvthose,lessors to
charge a fee based on volume to offset problems caused-by large
nunbers of people who arrive by such facilities and who make use of
the city generally, as well as the landing site, after arriving. In
this instance, Sausalito, not District, is in this position.
Sausalite has reserved the right to charge Harbor a gross
receipts percentage fee under the conditional use permit (baéed on"
the business generated by the San Francisco-Sausalito service only).
District pays no similar fee to the city. 23 Sausalito's current
resolution adopted under the use permit sets the fee at 5% of the
gross receipts. District would have us, in efrect, impose a second-
tier fee of T%. , ' - |
The anticompetitive effect of such pyramiding cannot 8o ,"
unnoticed, and we may not ignore it (Northern California Power |
Agency v PUC, supra). Furthermore, governmental agencies, ‘ |
including District, can no longer consider that they have blanket
immunity from antitrust doctrine. (Community Communications Co.,
Inc. v City of Boulder, Colorado (1982) Us , TO L E4d 2d 810.)
We suggest no collusion between Sausalito andﬂDiatrict; regardless‘of .
that, the anticompetitive effect of Harbor's being subject to a two- |
tiered percentage fee based on gross receipts, while District pays no
such fees at the same location, is obvious. Ha:bor would be placed
at a disadvantage in soliciting tourist businessiaince $t3rrare3f'-

23 Sausalito may not be able to charge a political subdivision of
the State such a fee, and additionally, most of District's ‘
San Francisco-Sausalito business is commuter rather than tourist.
would be difficult if not impossible to segregate the business by
types of passengers to compute such a charge. ‘
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would have to be set at a level to cover these charges and st111 
permit it to make a reagonable return, while District-would'be under‘
no sizmilar economic pressure. , - )

Lastly, the commercial leases which are a matter of record.
are, to our knowledge, the result of unregulated bargaining between
the parties. What is custbmary may or may‘nqtlbe.reasonable.' We
have already allowed for a 10% return on both the site and
improvements and a 6.67% depreciation factor on thg'improvements
(District's own recommendation). We deem this suffi¢ien; for the
foreseeable future. If conditions change, then these factors should
be adjusted in preference to adding a gross receipts percentage fee;

IV. Conclusion

This decision hopefully ends 14 years of disputes over the
start of Harboer's service. Because public need for the service has
been demonstrated and its institution has been‘long-deléyed, we will
permit Hardbor to begin it on three days' notlice to District and the
public, and we will make the order in this decision effective
immediately. . . ' ,

While the parties did not raise this point, we believe it
reasonable to require Harbor to make its monthly payméht‘in advance.
If service commences at some time other than the first of the month,
paynent by Harbor should bde pro rated on a dally basis.

Findings of Fact

1. Harbor, a common carrier by vessel under PU Code § 211(b),
holds a certificate of publie convenience and necessity from this
Commission to transport passengers by vessel between its dock in the
Fisherman's Wharf area of San Francisco and dOwntown-Sausalitp. This
authority was originally granted by D.36188 dated August 31, 1978“
(A.49712) but has never been operated except during brief emergency
periods because of Harbor's inability to obtain docking space in
Sausalito. We have from time to time extended the deadline for
commencement of the service. (See history and references in
D.82-07-022 in this proceeding, issued July 7, 1982.)
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2. District operates a passenger ferry terminal in Sausaiito,
at the foot of El Portal Street as more fully descrided in the .
opinion section of this decision. .

3. Sausalito's zoning and planning policies have been, and
are, against the construction and operation of any second ferry
terminal in its downtown area. Sausalito's conditional use permit,
issued to Harbdor, requires Harbor to use District's Sausalito
terminal Jointly with District, and to maintain a schedule compatible
with District's. Sausalito recognizes Harbor's condemnation powers
but is on record as being committed to exhausting all legal remedies’
to prevent condemnation of an alteruate site. | | '

4. District proposes five alternate sites for Harbor's
Sausalito terminal. These locations are unacceptable as ferfy'
terminal sites for the reasons set forth in the opinion section of
this de¢ision, which, in summary, are:

a. Sites 4 and 5: neither site is
within easy walking distance of the entire
"CC" downtown commercial zone; use of Site U
would require demolition of an historlical

landmark; Site 5 would -lengthen the ferry
trip up to 15 minutes and would require
extensive dredging.

Site 1: There are navigational hazards

concerning its use, and it is located in a
view area.

Site 2: Use of this park as a staging

area would unduly change its character, at
least during peak tourism periocds, and either
extensive dredging or a long and unsightly
pler would be required.

Site 3: This park site is so small that

its use as a staging area would preclude all
but incidental use as a park, and it is 30
located that there is no lawful vehicular
access to it. Overflow onto adjacent
sidewalk areas could occur.
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5. Sausalito owns all the sites except the least acceptabdble
choice (Site 5). Sites 1, 2, 3, and 4 are devoted to public use.
Attempts to condemn Sites 1, 2, 3, or 4 for ferry terminal'use'might
prove unsuccessful, and even 1f successful would reauli_in'indefinite
delay in commencement Of the service. .

6. For the foreseeable future, the only reasonable location
for Harbor's Sausalito terminal is District's terminal there.

7. The record does not demonstrate that any Jjoint use of
District's dock (as opposed to use of the suggested alternate sites)
will result in diversion of passengers from District's service.

8. Harbor's proposed schedule is compatible with.Districp'a;

§. None of the conditions for use of District's Sausalitb
terminal, proposed by District, are reasonable or appropriate.

10. District's terminal is situated on an irregularly ahaped
parcel of which only about 3,000 square feet are uplands and the
remaining 64,518 square feet are submerged land. The site has been
improved for ferry landing purposes as more fully set forth in the
opinion. District holds the remaining years of a 26-year lease which
it céndemned, and which expires in the year 2002. ,

11. Harbor's use permit from Sausalito requires Harbor to spend
about $200,000 in improvements to the terminal upon commencement of
the service. These improvements, as well as District's, will not de
divided or segregated and will be available for use by all ferry
passengers. '

12. It is reasonable to determine Harbor's annual rental for
District's terminal by the follbwing method:

a. Determine the annual value of the leasehold,
including a return; '

b. Determine the annual value of the
improvements, including a return and a factor
for depreclation;

Determine District's annual maintenance
expenses;
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Add (a), (»), and (c) above to determine
total annual rental value;

Apportion annual rental value between Harbor |
and District on the basis of landings per
week (42.4% to Harbor);

After installment of Harbor's required
improvements, allow Harbor to apply for an
offset to its payment to District dased upon
the annual value of the improvements and
Harbor's annual malintenance expenses,
apportioned between District and Harbor.

13. The reasonable annual value of District's ferry terminal
leasebold site is $7,950, including the return on it.

1%, Just as District condemned the leasehold as it found it,
Harbor must share the use of the site as it exists and should not be
pernitted to discount the value of any portion of it not actualiy
used for ferry landing purposes.

15. The reasconable annual value of District's improvementsqii
$57,500. '

16. It is reasonable to estimate District's annual maintenance
expense at $9,250. ‘

17. Based upon the amounts found reasonabye in Findings 13, 15,
and 16, the total reasomable annual rental value is $7%,700.

18. Based upoh,the total reasonable annual rental value in the
preceding finding and the methodology in Finding 12, Harbor's annual
rental payment to District is $31,673; which equals a monthly payment

of $2,639. (See table entitled "Summary of Annual Rental™ in
opinion.) o
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19. Harbor should be allowed to offset its payments to District
by an apportioned annual value of such improvements, when they aré
installed and in use, and by an apportioned annual estimate of
Harbor's own maintenance ¢osts connected with the improvehent&.

20. It is not reasonadble to allow District to charge: Harbor a
percentage fee based on Harbor's gross receipts, or on a‘portion of
such gross receipts.

Conclusions of Law . |
1. Pudlic convenience and necessity require the use‘of
District's Sausalito passenger vessel terminal facilities by Harbor,
on a compatidle schedule and sudbject to the terms andﬂconditions-in‘
the order which follows. o
2. Harbor should compensate District for the use of the |
terminal on a moanthly basis, such payment equaling 1/12 of the annual
.value of the site and the improvements, plus 1/12 of Distriet'sl
estimated annual maintenance expenses, apportioned 42.4% to Harbor.
3. Harbor should be allowed to apply to this Commission for an
. offset against such payments based upon the annual rental value of
‘improvements required to be installed under Harbor's use permit from
Sausalito and on annual maintenance coats'associated‘w;th such
improvements. Such application should not be made until the
improvements are installed and in use. ’
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FINAL ORDER

IT IS ORDERED that: , . :

1. Golden Gate Bridge, Highway and Trap&portation“District
(District) shall peramit Harbor Carriers,;Inc.‘(Harbor) to make use of
District's Sausalito passenger vessel terminal for_Harbdr's passenger
ferry service between the Fisherman's Wharf{ area of San Franei#coiand
Sausalito. | | |

2. Harbor shall adhere to a schedule of six round tripa‘per'
day, as follows: | | |

Leave
Fisherman's Wharf

11:05 a.m.

Arrive
Sausalito

11:35 a.m. -

Leave
‘Sausalite.

Afrivé-
Fisherman's Hharf_

12:25
1:55
3:15
4:45
6:10

p.o.
pP.D.
p-3.
p.m.
p-n.

12:55 p.m.
2:25 p.m.

3:%5 p.m.

5:15 p.m.
6:1‘0 p'.m'.

11:45 a.m.
1:10‘p-m;
2:35 p.m.
3:55 p.m.
5:30 p.m.

6:50 p.m.

12:15 p.m.
1:40 p.m.
3:05 ﬁwn;
4:25 p.m.

©6:00 pom. -

T : 20‘ p‘ -(m"-

Timetable changes shall de submitted to tbe_cbmmissidn with copies to

District and Sausalito at least 10 days before their effective date.:

3. Harbor may commence its service on.3 days' notice to
_District and the publiec. |

4, Neither District nor Harbor shall, by act or omi#sion,
interfere with each other's passenger vessel operations.

5. For the use of District's facility, Harbor‘shall pay to
District a monthly sum of $2,639. Payment shall be made in advance,
on or before the first day of each month. For any period less than a
month, payment shall be made in advance’on:a pro rata basis; 
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6. When Harbor completes the improvements to the leasehold
area required by its use permit from Sausalito, and when the
improvements are in use, it may apply to this Commission to offset

ts monthly payments by the annual rental value of the improvements
plus annual maintenanc¢e, apportioned between Harbdor and District.
District shall file any protest to such an application within 30 days
of its filing date prepared in accordance with the Commission's Rules
of Practice and Procedure.
This order is effective today.

Dated AUG 18182 , at San Francisco,

California.

RICHARD D, CRAVELLE
LEONARD M. GRIMES, JR

VICTOR CALVQO
Commissioners

JOHN E. BRYSON
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Commixsioner Prizcilla C. Greow,
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