Decision 82 89 024 SEP 8 1982
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
ROBERT S. SACHS, )
Complainant,

)

) Case 82-03-02

) (Filed March 4, 1982;
% amended April 15, 1982)
)
)]
)

vs.
GENERAL TELETHONE COMPANY,

Defendant.

Robert S. Sachs, Attorney at Law, for himself,
complainant.
David Moring, Attorney at Law, for defendant.

QPINION

. In his complaint, Robert S. Sachs alleges that in
September 1976 he had a telephone installed in his residence by
General Telephone Company (General) and that there was continuous
static on this telephone until September 22, 1981 when General
replaced the handset part of the telephome with a different unic,
Sachs alleges he made numerous complaints to Gemeral's employees as
well as to Gemeral's management about the static, and although
several checks were made of his telephonme line, the instrument
itself was never inspected until September 22, 198l. Sachs further
alleges he tried on numerous occasions to get credit £or the amount
of time the telephone had static, but General's supervisors
declined to gramt any credit whatsoever. As the result of the
static, Sachs alleges he was unable to have full use of his personal
telephone during the above~stated period. Sachs seeks an oxder
from the Commission ordering Gemeral to grant him a credit based
on the monthly fee for his telephome from the date of imstallation

. in September 1976 to September 22, 198l.
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Answering Sachs's amended complaint, Gemeral admits a
repair visit was made to Sachs's residence on September 22, 1981,
and no further trouble with the telephone service has since been
reported. General also admits its repair records from January 1980
threcugh March 1982 show only two complaints from Sachs plus an
informal Public Utilities Commission complaint about his telephone
service. In all other respects General denies the allegations and
requests that the amended complaint be dismissed.

Sachs has deposited $267.35 with the Commission which
represents the billings from Genmeral for December 1981, and
January, February, and March 1982.

Following notice, a public hearing was held on the matter
before Administrative Law Judge William A. Turkish in Los Angeles
on June 8, 1982. Sachs testified on his own behalf. Raymond L.
Bentley, an employee of General, was an adverse witness. No
witnesses were called by Gemeral. The matter was submitted at the
conclusion of the hearing.

Sachs testified he had his residence telephome (456-6936)
installed shortly after he moved into his residence in Malibu. He
claims there was static on his telephone from the start and he
complained to General about it repeatedly. Although Sachs testified
he was absent from home during the day and therefore could not
testify that the line was out of service for any 24-hour period, he
testified to static om his telephonme in the early morning hours
before he left the house and again when he returmed in the late
evenings. He claims he could not hear the other party because of
the static. According to Sachs, his residence is a two-stoxry
townhouse and he has only one telephone upstairs, the 456-6936 line.
He stated that on a number of occasions he received calls from
repairmen calling £rom another location who told him they could
not £ind any trouble on the linme. Sachs testified there was no

. static¢c when the repairmen called, but there was static when he
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tried to call other parties. He testified the static often forced
him to hang up and complete the call through the operator. He
testified that in September 1981, after one of his complaints,
Philip Scott, a General employee, changed the telephone handset
and the static was virctually eliminated.

Upon cross-examination, Sachs testified repairman Scott
may have also fixed the business telephone on the first floor of
his townhouse in 1980, but he replaced the upstairs residence tele-
phone in September 198l. Sachs was unable to recall how many times
he reported static on the line from 1976 to 198l and said he did
not specifically report the telephone out of service, but merely
that there was statie. y

Bentley, manager of General's Malibu Exchange, testified
he was station installation and maintenance supervisoxr in the West
Los Angeles office in 1976 and became acquainted with the case in
1981 when Sachs telephoned him. The witness was aware of the
informal complaint Sachs filed in 1980 with the Public Utilicies
Commission because General's files contain a report of the investi-
gation it undertook afrer the informal complaint. The first
documented 611 repair record for Sachs occurred in 1980. There is
no record of any complaints before 1980. During the investigation
two field inspections were made; the first on July 17, 1980 which
found no trouble, and a followup field inspection on July 18, 1980
which again found no trouble. According to Gemeral's records, a
repairman went to Sachs's residence on September 22, 1981 because
Sachs reported he could mot call out. The repairman found a Gemeral
employee working in the vicinity had crossed Sachs's line with
another line. The trouble was fixed the same day, but Sachs was
without residential telephone service on that date from 10:00 a.m.
until 3:30 p.m. No exchange of any part of the telephone instrument
was made on that date and the repairman was not Scott on that date,

. as testified to by Sachs.
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.

On October 6, 1980 at 9:05 a.m., General received a
trouble report from Sachs about static on his telephone in the
mornings and in the late evenings. The repairman who came was
Scott. The txouble report received by General was for Sachs's
business number, 456-1717, but the repairman found the trouble was
actually on Sachs's xesidence. telephone, 456-6936. After the
problem was cleared, no further trouble reports were received from
Sachs concerning his residence telephonme in 1980. According to
General's records, the October 1980 visit by Scott was the only one
he made to Sachs's residence.

In the informal complaint Sachs filed with the Commission
on July 3, 1980 is a memorandum dated June 30, 1980 from Sachs
about his telephone number 456-6936 in which he states: "Sirs: I
do not use the above everyday,'but when I do use it, I repeatedly
have to go through an operator, as the phone c¢all dees not go
through." It further states that 'when I try to report a repair,

I have to wait 15 minutes oxr longer..." In response to the informal
complaint £iled by Sachs, General stated there had been only one
trouble report made by him during the period January through June
1980. That call on June 6, 1980 related to his problem calling out.
Upon investigation no trouble was found. After the formal complaint
General received only one trouble report for telephone number
456-6936, the call on September 22, 1981 about not being able to
call ourt.

In oral argument Sachs stated he should receive credit
on his .telephone bill for each month during which there was static on
the line until the instrument's handset was replaced. General
argues that no credit is due, in any event, before March 4, 1980
because of the two-year statute of limitations imposed by Public
Utilities (PU) Code Section 735. Further, Sachs is not due any
credit under General's tariff Rule 26 because Sachs's telephone was

. never completely out of service for any 24-hour period.
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Discussion

PU Code Section 725 provides in relevant part that:
" All complaints for damages resulting
rom a violation of any of the provisions of
his part, except Section 494 and 532, shall
...be filed with the commission...within two
vears from the time the cause of action
acerues, and not afcer.”

As this complaint was filed initially on March &4, 1982, Sachs would
be entitled to a credic, if any, only for the period from March 4,
1980 to the day the scrvice problems were corrected.

General's tariff Schedule Cal. P.U.C. No. D&R, Rule 26,
sets forth the limit of its liability. " Except for erroxs and
omissions causcd by willful misconduct, fraudulent conduct, viola-
tions of law, or gross negligence, it provides that the liabilicy
of the utilicy for damages arising out of mistakes, omissions,
interruptions, delays, erwors, or defects in any of the services
or facilities furnished by the utilicy shall in no event exceed the

mount equal to the pro rata charges to the customer during which

the service or facilities arc affected by the mistake, omission,
interruption, delay, ctc. Whexe there is interruption in service

for 24 hours or more, not duc to the conduct of the customer, an

amount cqual to the pro wrata charges. for cach 24-hour period after

cthe initial period of interruption shall be allowed 25 a credit. 1//

In complaint macters the burden of proof rests ‘
upon the complainant. Although Sachs testified there was continuous
static on his residence telephone since its installation in 1976
until General's repairman replaced the handset of the instrument in
Seprember 1981, he ‘offered no proof that his telephone service was
intexrupted for periods of 24 hours or more. It is clear from Sach's
testimony chat the service on his residential line was not satis-
factory to him becausc of the static. However, the evidence is
insufficient to determine with any degree of certainty the frequency

£
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r the severity of the static. By his own testimony Sachs states
he did not usc the telephone every day and he was not home during
the major part of the day. Similarly, the records of General and
the informal complainc Sachs filed do not suppor: his testimony
that he made continuous complaints £o General. General's witness
testificd that during January through June 1980 General had only
one trouble report from Sachs and that related to his inability to
call out from his telephone.

General's records show that on September 22, 1981, the date
Sachs testified repadirman Scott replaced the handset on his residence
telephone, Sachs called to report he could not call out. 7This was
becausce of crossed wires inadvertently caused by a field repairman.
However, this was rcpaired on the same day reported.

The cvidence indicates the handset of Sachs's residence
telephone (456-6936) was replaced on October 6, 1980, not, as Sachs
testified, in Scptember 1981, e had reported the trouble was on his
business number, but the repairman found the fault on his residence tele-
phone and repairved itc. In Exhibit 1, a letter from Sachs to General
dated December §, 1980, rcference is made to a regent change of
Sachs's faulty televnhone by General's repairman because of previous

static problems. This supports Genmeral's contention that replacement
-

0f the telephone instrument occurred in 1980 rather than in, 1981.

General's records show no additiomal trouble reports from
Sachs during the period in quedtion or after October 6, 1980, and
Sachs was unable to recall the number of times he supposedly £iled
trouble reports of static on his line during the period he said he
was having the problem.

-After reviewing the testimony and evidence, we are

convinced that although Sachs may have had some annoying static
on hiz line, he has not sustained his burden of proof by showing v//
either that his telephone service problems were so great that he
could not usc his telephone or that he was without telephone service
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for more than 24 hours. We would expect anyone having telephone
problems of the nature and magnitude described by Sachs to report

them to General with greater frequency than the evidence shows Sachs

actually did.

Findings of Facet

1. Sachs has been a residential subseriber of telephone V//
service furnished by General f£rom September 1976 to the present time.

2. 0a July 3, 1980 Sachs filed an informal complaint with the
Public Utilitics Commission about his residence telephone number,
456-6936. In that informal complaint Sachs stated whenever he txied
to use that telephone, which was not cvery day, the phone call did
not go through and he repeatedly had to go through an operator.

There was no complaint about static.

3. Between January and March 1922, General received two
complaints plus an informal Public Utilicies Commission complaine
abour scrvice on telephone number 456-6936. On Octobexr 6, 1980
General received a trouble report from Sachs about stati¢ on the line
and sent a repairman to Sachs's residence. His telephone instrument
was replaced on October 6, 1980 and the static was eliminated.

4, There is no evidence that Sach's telephone service was
interrupted for a period of 24 hours or more between March 4, 1980
and October 6, 1980.

Conclusions of Law

1. Sachsihas failed to mcet his burden of proof with xespect ©o
interruptions of telephone sexrvice for which reparation may be made
or that the scrvice was so unsatisfactory it could be construed as an
interruption of service.

2. - The complaint should be denied.
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IT IS ORDERED that:
1. The complaint in Case 82-03-02 is denied.
2. The $267.35 Robert S. Sachs deposited wich the Public
Urilities Commission shall be disbursed to Genmeral Telephone Company

of Califormia.
This order becomes effective 30 days from today.
Dated SEP g 1982 , at San Franeisco, Califormia.

JOMIN E. BRYSON
President
RICHARD D. GRAVELLE

LEONARD M. GRIMES, [R.

VICTOR CALVO

PRISCILLA C. CREW
Commissioners

X CERTII‘Y THAYT THT
VLS APPRY LD Y- ey (,-f.
coMMiss ,;.C,Qf‘_f'_,_,,, 'W"w'\'.f
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Discussion

PU Code Section 735 provides in relevant part that:
". . . All compla:nts for damages resulting
from a vielation of any of the provisions of
this part, except Section 494 and 532, shall
..be filed with the commissionm...within two
years from the time the cause of action
accrues, and not after."”

As this complaint was filed initially on Maxrch 4, 1982, Sachs would
be entitled to a credit, if any, only for the period from March 4,
1980 to the day the serxrvice problems were corrected.

General's tariff Schedule Cal. P.U.C. No. D&R, Rule 26,
sets forth the limit of its liability. Except for errors and
omissions caused by willful misconduct, fraudulent conduct, viola-
tions of law, or gross negligence, it provides that the liabilicy
of the utility for damages arising out of mistakes, omissions,
interruptions, delays, errors, or defeets in any of the services
or facilities furnished by the utility shall in no event exceed the
amount equal to the pro rata charges to the customer during which
the service or facilities are affected by the mistake, omission,
interruption, delay, ete. Where there is interruption in service
for 24 hours or more, not due to the conduct of the customer, an
amount equal to the pro rata charges for each 24-hour period after
the initial peried of interruption shall be allowed as a cyredit.

In complaint matters the burden of proof rests'rmbtizlly <S
upon the complainant. Although Sachs testified there was continuous
static on his residence telephone since its imstallation in 1976
until General's repairman weplaced the handset of the instrument in
September 1981, he offered no proof that his telephone service was
interrupted for periods of 24 hours ox more. It is clear from Sach's
testimony that the service on his residential line was not satis-
factory to him because of the static. However, the evidence is

. insufficient to determine with any degree of certainty the frequency
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or the severity of the static. By his own testimony Sachs states
he did not use the telephone every day and he was not home during
the major part of the day. Similarly, the records of Gemeral and
the informal complaint Sachs filed do not support his testimony
that he made continuous complaints to General. Genmeral's witness
testified that during January through June 1980 Genexral had omly
one trouble report from Sachs and that related to his imability to
call out from his telephone.

General's records show that on September 22, 1981, the date
Sachs testified repairman Scott replaced the handset on his residence
telephone, Sachs called £o report he could not call out. This was
because of c¢rossed wires inadvertently caused by a field repairman.
However, this was repaired on the same day reported.

The evidence indicates the handset of Sachs's residence
telephone (456-6936) was replaced on October 6, 1980, not, as Sachs
testified, in September 1981l. IHe had reported the trouble was on his
business number, but the repairman found the fault on his residence tele-
phone and repaired it. In Exhibic 1, a letter from Sachs to General
dated December 8, 1980, reference is made to a recent change of
Sachs's faulty telephone by Genmeral's repairman because of previous
static problems. This supports Gemeral's contention that replacement
of the telephone instrument occurred in 1980 rather than in 1981.

General's records show nmo additional trouble reports from
Sachs during the period in question or after October 6, 1980, and
Sachs was unable to recall the number of times he supposedly £iled
trouble reports of static on his line during the period he said he
was having the problem.

After reviewing the testimony and evidence, we axe
convinced that although Sachs may have had some annoying static
on his liné%?ﬁﬁs not sustained his burden of proof by showing

either that his telephone service problems were so great that he
could not use his telephone or that he was without telephone service
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for more than 24 hours. We would expect anyone having telephone
problems of the nature and magnitude deseribed by Sachs to report
them to General with greater frequency than the evidence shows Sachs
actually did.

Findings of Fact -

1. Sachs has been a residential subﬁgyriber of telephone
service furnished by General from September 1576 to the present time.

2. On July 3, 1980 Sachs £filed an informal complaint with the
Public Utilicies Commission about his residence telephone number,
456-6936. In that informal complaint Sachs stated whenever he tried
to use that telephone, which was not every day, the phone call did
not go through and he repeatedly had to go through an operator.

There was no ¢omplaint about static.

3. Between January and March 1982, General received two
complaints plus an informal Public Utilities Commission complaint
about sexrvice on telephone number 456-6936. On October 6, 1980
General received a trouble report from Sachs about static on the line
and sent a repairman to Sachs's residence. His telephone instrument
was replaced on October 6, 1980 and the statice was eliminated.

4. There is no evidence that Sach's telephone serxrvice was
interrupted for a period of 24 hours or more between March 4, 1980
and October 6, 1980.

Conclusions of Law

1. Sachshas failed to meet his burden of proof with respect to
interruptions of telephone service for which reparation may be made
or that the service was so unsatisfactory it could be construed as an
interruption of serxrvige.

2. The complaint should be denied.




