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Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE QOF CALIFORNIA

In the Matter of the Application
of CLATDE M. FERNHOLZ, elected
President of the VALLEY COMMUTZER
ASSOCIATION, Zor authority %o
operate as 3 passenger stage
NOn=profit, non-incorporated,
private association in a home
to work sexvice between points

' iz the San Fernando Valley, City
of Los Angeles and the McDonnell
Douglas Astronautics Co.

s facilities in Huntington Seach,
Ca.

Application 60884
(Piled September 8, 1981)

SOUTHERN CALIFORNIA COMMUTER
BUS. SERVICE, INC., &.b.a.
@ COM~BUS,

Conplainant,
' Case 11020

vs. (Filed August 26, 1981)

COMMUTER 3US LINES, INC. and
DOES 1 through 40,

Defendants.

CIAUDE M. FERNHOLZ, President,
VALLZY COMMUTER ASSCOCTATION,

Complainant,
vs.

Case 11026

(Filed September 3, 1981)
SQUTHERN CALIFORNIA COMMUTER

BUS SERVICE, INC., d.b.a.
COM~3US,

Defendant.
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John £. deBrauwere, Attorney at Law, for
Valley Commuter Association, applicant
in A.60884 and complainant in C.11026.

Ronald J. Hoffman,K £for Southern Califoraia
Comnuter 3us Service, Inc., protestant
in A.60884, complainant in €.11020, and
defendant in C.11026.

Cayer & Westrup, by Garv L. Marsh, Attoraey
at Law, for Commuter Bus Lines, Inc.,
defendant in C.11020.

Vahak Petrossian, for the Commission staff.
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Summary

3y +this decision we conclude that applicants-complaizants,
Valley Commuter Association (VCA), a group of employees who have
joined together as a nonprofit association and leased a hus to
carry them between their homes and their common work location,
are not operating a public utility passenger stage corporation.
They are providing proprietary carriage. Therelore, their activitie
do not £all within the regulatory jurisdiction of the Commission.

We further conclude that complainant-defendant, Southern
California Comnuter Bus Service, Inc., d.b.a. Com-3us (Com=-Bus},
aid —eiastitute service over its Route MDAC-4 (the same route over
which VCA operates) as we required it to do in Interim Decision (2.}
93717. Thus, it is entitled to continue to hold a certificate to
operate over this route even though it has ananounced +that it does
ot plan to continue such service. '

Pinally, we confirm our order in D.93717 disanissing without
prejudice the two complaints £filed in this matter.
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Backaround

On August 26, 1981 Com=Bus £filed a complaint against
Commuter Bus Lines, Imec. (C3L) (Case (C.) 11020) wherein it
Tequested an order of the Commission directing CBL to cease and
desist from conducting passenger stage operations between points
in north San Fernando Valley and the plant of McDonnell-Douglas
Astronautics Company (MDAC) located in Huntington Beach, California.

On September 3, 1981 Claude M. Pernholz, as president
of VCA, filed a complaint against Com-3us (C.11026) reguesting an
order o£ the Commission revoking the auvthority of Con-Bus <o
operate a passenger stage service between points in north San
Fernando Valley and MDAC.1

On September £, 1981 VCA f£iled an application (Application
(A.) 60884) for a certificate of public convenience and necessity

authorizing service as a passenger stage corporation for the
transportation of MDAC employees between points in north San
Fernancdo Valley and the MDAC plant in Zuntington »BSeach. Inciuded
in the application is a motion to dismiss for lack of jurisdiction.
A similar motion was £iled bv CBL on Septembexr 18, 1981 in its
answer to C.11020.

On November 3, 1981 we consolidated these three matters
and issued an ex parte interim order, 2.93717, which does three
things relevant to this present proceeding. First, it states:

"In the event Southern California Commuter
3us Service, Inc. £fails %0 restore sexvice
over Route 4, its authority to so operate
will be revoked by subscquent Comnission
oxder."

1/ The zoute is erroneously described in the complaint as “Route 5“;
however, the text of the complaiat makes it clear that the intent
is %o refer to Route 4.
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Second, it denies A.60884 without prejudice if Com-~3us restores
service ovexr Route 4: and third, it dismisses without prejudice
C.11020 and C.11026.

On November 20, 1981 Com-Bus £iled with the Commission
a response to D.93717 in which it states that it has complied
with D.93717 by restoring the service which it had discontinued
over Route 4, a route serving the north end of the San Fernando
Valley, as authorized by D.84624 dated July &, 1975 issued
in A.55668 in which Com-Bus was authorized L0 acguire
a certificate authorizing the transportation of MDAC emplovees
between various points and the MDAC plant in Huntington 3each
subject to the condition that the carrier would not be obligated
to perform service for fewer than 10 passengers. Under this
certificate Com-Bus was authorized to serve the San Fernando

Vallev along routes described as Routes 23, 3 Alternate,
and 4.

On Novenmber 25, 19381 VCA £filed a timely application Zfor
rehearing of£ D.93717.

we issued an order granting rehearing of D.93717 on
January 19, 1982 by 0.82-01-96. That order notes that the
three proceedings, A.60884, C.11020, and C.11026, remain con-
solidated. I+t further states that the rehearing is to be
limited to two issues:

1. Whether VCA is providing "proprietary
carriage" to its mexbers and is thus
exenpt from Commission jurisdiction.
Whether Com-Bus has complied with
D.93717 by £fully restoring sexvice
over Route 4 and if so, whether such
service would c¢ontinue if the Con-

mission concludes it has no jurisdiction
over VCA.
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By the present decision, we dispose in final form of these
issves. This decision is based upon the record and the rehearing
which was held on March 17 and 13 and April 14, 1982 before
Adninistrative Law Judge Colgan in Los Angeles. The matter was
submitted on April 14, 1982 pending receipt of simultaneous
closing briefs due May 17, 1982 and simultaneous reply briefs

due June 1, 1982. The f£inal date was changed by stipulation

of the parties %o June 4, 1982.

Discussion

VCA is a group of MRAC emplovees who have formed an association
for the surpose Of providing themselves with transportation from their homes
in northern San rernando Valley where MDAC was formerly located to MDAC's
present location in Huntington 3each.

The route followed by VCA is identical to the Com=3Bus
Route 4 which we found in interim oxder D.93717 %0 have been &is-
continued in violation of Com-Bus' operating authority.

VCA began operating shortly after Com~3us discontinued
Route 4 and announced that the route would be combined with
Route 3 which commences in the western San Fernando Valley and
parallels Route 4 from the corner of Burbank and Balboa Boulevards
Lo Huntington Beach. The parallel segmént of the two routes
accounts for over 80% of the approximately 6S5-mile~long Route 4.
The rest, according to testimony, would have %o be driven or
otherwise independently traversed by those passengers living in
the north San Fernando Valley wishing %o ride Com-Bus' combined
route.

Most of the north San Fernando Valley pascengers
0L Com~Bus chose instead o Jo1in together as VCA and
lease a bus and driver £rom CBL which would continue to travel
over the entire noxth San Fernando Valley route.
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VCA members are all emplovees ¢of MDAC in Euntington
Beach. They pay an iaitiation fee of $30. In addition, they
pay $30 each week for the Zollowing week's fare. And, they
have assessed themselves other amounts €0 cover unusual expenses.
Thev make no profit and do not intend to.

WA is rot a2 corporation. If is an informal nomprofit association
of MDAC emplovees which has adopted a set of bylaws £0 which the m £5 loosely
acdhere. No member of VCA is materially compensated or paicd
for his or her service to the group.

The bus driver is 2oth an YDAC employee and VCA memider. However,
his function on the bus is not as a VCA memier but as a parst-time employee of
L, the company Lrom whom the bus is leased. As such he does not pay VCA's
weekly fare.

The bylaws also permit the secretary-treasurer ¢
receive a ride without paying, but she is presently paving anyway,

apparently to avoid raising everyone else’s-fares.
Members of VCA testified that patronage would be solicited
by bulletin board advertisements and the internal newspaper at

MDAC., They stated that the service would only be available ¢o
MDAC emplovees.

Res+toration of Service

There is no doubt about the answer to the gquestion we posed
regarding Com-Bus' restoration of Route 4. By stipulation at
the hearing, the parties agreed that within the time set Zorth
in D.93717 Com~Bus did offer %o make its service available over
Route 4. The availability of a bus was nmade contingent upon
advance receipt 0f a week's fare. This was the nethod of payment
which had previously been cmploved by Com-Bus and the offer was
conveyed to those persons who had formed VCA., Their representative
informed Mr. Hoffman, president of Com-Bus, that VCA declined to
pay and chose to operate its own vehicle. Com=Bus received no
advance payment and thus did not make 2 vehicle availakle.
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We believe the offer by Com-Bus coastitutes a full
restoration of service. It was not necessary for Con-Bus %o
engage in the futile and expensive gesture of placing a bus on
the road on the day in ques+tion when the potential ridexs had
unequivecally indicated that they would not participate in the
Con-3us endeavor under the terms which had previously prevailed.

Before proceeding we note that Com-Bus argues that the
issue of restoring service is moot because its tariff oaly
requires it to carry passengers if there are 30 or more. TRhis
argument is premised on the following language which appears
on every timetable £iled for Route 4 (more precisely described
as MDAC=4):

*Route shall operate for a mininum of
30 passengers using a 32 passenger
(or greater) bus, and £for a miniaum
of 10 passengers using a minibus.”

The language of a timetable does not describe the rights
and duties of the certificate holder. Those are set out in the
certificate which in this case obligates Com-Bus to provide service
so long as there are at least 10 adult passengers. The gquoted
language zmerely describes the bus type to be employed. It does
not alter the neaning of the certificace.

Continuvation of Service

As %0 the issue of whether Com=Bus service over Route 4
will continue in +he event that the Commission determines it has
no jurisdiction over VCA, we conclude that Com-Bus may continue
to operate iZ it wishes since it has complied with the require-
ment of D.93717. However, Com-Bus' president Eeoffman stated at

the hearing that Com~Bus would not continue to operate over this
route with fewer than 30 passengers (RT 405-406).
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ooriecary Carriace

pullien

n now tO ~he ¢guestion of whether VCA is providing
propri ; its members, rzendering it exempt from
Commission jurisdiction.

We used the term proprietarv carriage to describe the
"eraasporitation of one's own commodities" in D.91780 (San Fernando
Vallev=Northrow Aszn. of Passencers, Inc. (1980) 2 CPUC 24 666)

in which we held that applicant bus corporation was opezating on
a nonprofit cooperative basis carrying only its shareholders
(20 and from work) ané was therefore a cooperative serzvice,
sroprietary in nature, and not a sublic utility passenger stage corporation.

Although VCA has not formed itself into a corporation, we do not
£ind that fact pivotal in determining that the rationale employed in Northrzop
is agplicable to VCA as well. VCA's organization is less sophisticated, but
the ourpose and general scheme are the same as Northrop's

Com-2us argues in opposition to such a finding. It claims that
Public Utilicies Code Section 2263/ permits the excmption of only one type of
cormuter ous from Commission jurisdiction - one with & seating cagacity of 15
passencers or less. This implies that our holding in Northrop, supra, was
also wrong. In relevant part Section 226 states:

"'Passenger stage corporation’' includes every
corporation Or person engaged as a common
carriez, £for compensation, in the ownership,
control, operatidn, Or management Of any
passenger stage over any public highway
in this state between fixed termini or over
a regular route..." (Emphasis added.)

Clearly, Section 226 regulates only those bus services
which operate "for compensation”". "For compensation” means with the

intent, purpose, or potential of making a profitc. More particularly,

"compensation” in Section 226 means having material gain from
nsporting others, and not £from transporting owners of the carrier-

entity. From among these profit-making services the Legislature

nas seen £it to specifically exempt those where the vehicle carzries

15 or fewerz passengers and the driver is on his Oor her way to work.

2/ All ‘ur.hez refarances to code sections, unlezs otherwise
identified, refer %o sections of the Pudblic Utilitcies Coce.

-3=
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t is reasonable to assume that the Legislature meant by this
exemption to diccourage commuters' use of automobiles with one or )
WO passengers in a manner and to an eoxtent which would not interferc
cignificantly with ordinary for-profit passenger stage operations.
This exemption iz narrow cnough to accomplish zuch goals beocause it
generally encompasses only two trips per day and generally remains
on a rather {ixed route, though there is no restriction on where the
passengers live or work. The incentive held out by the Legislature
for such service is that the driver iz permitted to make & profit
like any other passenger stage operator, but without the reogulation
acsociated with Section 225.

The cace at hand is not within the jurisdictional ambdit
described by Section 226 for the cimple reason that it i: not intended
to be a profit-making enterprice. It is simply not a service operated
for profit or the potential for profit. Rather, it is a proprictary
encdeavor. The evidence clearly shows that the noney collected by VCA
.2 solely for the purpose of mecting actual operating expenges
including the cost of renting a bus driver. No VCA member is or is
meant to be financially enriched f{rom those funds. The service is
limited to a private group of commuters working at MDAC in Huntington
2each. It is 3 nonprofit entity; any zsurplus over oxpenses will £low

back to the rider-members. The only inconsistency is an unimplemented v//
oylaw which purports t£o allow the secrotary-treasurer Lo ride without
paying a weekly fee.

VCA iz not & public utility passenger stage corporation.
does not hold out its service to the public on an indivicual
AL e basis, but rather transports only its owners or members.
Com-Bug also argues that Sections 216(L) and 207 oppose
the conclusion we reach here. We disagree. .Sections 216(b) and
207 make it clear that a public utility is one which provides a
gervice to the public or some portion of the public. This scrvice
iz not offered to a portion of the public. Rather, it iz restricted
to & private group, its owner-members. That iz the basic distinction botweon
& public utility passenger stage corporation and a proprictary carrier.
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Com=-Bus further clcims that we are prevented from
£inding we lack jurisdiction over VCA oy Section 1025. The
relevant part of that section states:

1"

. . . Any act 0f transporting Or attempting
£0 £ransport any person oOr ersons by stage,
auto stage, Or otiher motor vehicle upon a
public highway of this State between two or
more »0ints not both within the limits of a
single city or ¢ity and county, where the
rate, c¢charge, or £fare for such transportation
15 computed, collected or demanded on an
individual fare bacsis, shall be presumed to
be an act of operating as a passenger stage
corporation within the meaning of this part.”

Zven if we assume, £or argument, that the money paid by
VCA menmbers is computed ané collecteé on an individual fare basis,

tion 1035 merely describes a presumption.
Presumptions are rebuttable ané we are convinced <that VCA has

adegquately rebutted the presumption that it is a passenger stage
.o:pora::’.on.

As stated above we addressed this jurisdictional issuce
eviously in D.91780, the Northrop case. There we found that a non-
ofit corporation, whose shareholders were its riders, was not a

passenger stage corporation:

"Applicant proposes to operate as a nonprofit
entity or ¢ooperative, and to provide trans-
rsation services only for its sharenolders.
The shareholders/riders own the carrier entity
which will transport them. This is not the
typical relationship a public utility has
with its rasepavers or passengers. 1In essence,
this is a nonprofit cooperative transportation
service that will be engaged in 'propriesary
carriage' for its owners. (Proprietary
carriage ic the term meaning the transpprtation
of one's own commodities.)” (3 CPUC 24 666, 668.)

We bdelieve the rationale from Nortnhrop is egually applicable to VCA.
Pindincs of Ract

1. Com=~R3us &id ofser on reasonable terms anéd within a

.easonable time %20 make a bus available along its discontinued
xoute MDAC-4.

-10-
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Members 0f VCA, ziders of Com~Bus' Route MDAC-4
informed Com-Bus at they would not avail themselves ©
ted Routte MDAC-4 service,
determined thaz it wi neinue its
fewer
a nenprofic Latl ' or the purpo
nembers ¢ aei 2 common mean
Srom the norsih : WwOrK at MDAC
Huntington Beach and home 2again.
5. VCA leases a bus and driver n CEBL o accomplish
commuzing goal.
5. VCA does not make any profit nos Lt intend to
7. No VCA members receive material 52210 Th
pezmic the iver and secratazv-treasurer VCA nmenbers)
receive : i mined by <their fellow membders.

mPLioves oI C3L.

memd 1 isc limiced to MDAC emplovees commusing

10rch San Fernando Valley o MDAC in Huntington 3each

s o

The zou<te followed by VCA precisely follows that ses

the operating authority granted to Com-3us for its.

The disnissal without prejudice of C.

zte in=erim ozder D.92717 is u

The denial without Prejudice of A.60884 in D.92717 was
Leioned on a future event, the axi ) L which is deter

is decision. The cenial assumes that we have jurisdiction

Com=bBus &i
restozation of
£ VCA membde

'
-

Sé

5

: -
manec
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2. Singe Com- i service in compliance
wieh 0.93717, ie : to nold its certificute
¥MDAC-4, Com=~Bus'
to disconginue Qou.e VDAC-~ coes not affect this entitle~
owever, Com=3Bus L2 obligated by the terms of General Orde
£ile with the Commiszsion a notice of reduction in service
native, Com-3us may reguest the Commizsion £O revoke
:ity Sor this zoute in its certificace.

'3 proposed service, being a cooperazive

e
lvate group, is p:ogrie:&:y i

Stage cCorporation, so long as no
retary-treasurer, receives material

ziver is an 2 CBL ané not a passenger

while ériving the VCA bdus,
5. Although Com-Bus &id comply with
3717, we aave ne jurisdiction o grans or daay
3717. Therefoze, A.GQ0884
wsdice Lo“.
missal without prejudice of €.11020 and C.110256
e interim order should de ¢onfizmed.
ez %0 assurce ¢ act disruption 20s5sidle to the

commuer zvice £or these en : s ozder zhoulé be effective
coday.

1.

cernasive, Com=-2us shall
Route MDAC-4 in its certificate
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3. The avplication of Claude M. Ternholz, on behalf of
Valley Commuter Associacion (A.60884) for authority to operate as
& passenger stage corporation, is dismissed for lack of jurisdiction.
4. The dismissals without prejudice of C.11020 (Southern
California Commuter 3Bus Service, Inc., &.».a. Com=-Bus v Commuter
3us Lines, Inc.) and of C.11026 (Claude M. Fernholz, president,
Valley Commuter Association v Southern California Commuter Bus
Service, Inc.) in interim D.92717 are confirmed.
This orcder ic effective todav.
Dateé 0CT 61982 , at San Francisco, California.

JUHN X BRYSON
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Iz is reasonable %o assume that the Legislature meant by this
exemption to discourage commuters' use of automobiles with one or

tWwo Passengers in a manner and to an extent which would not interfere
significantly with ordinary £or=-profit passenger stage operations.
This exemption is narrow enough to accomplish such goals because its
generally encompasses only two trips per day and generally zemains
on 2 rather fixed route, though there i3 no restriction on where the
passengers live or work. The incentive held out by the Legislature
for such service ic that the driver is permitted to make a profit
like any other passenger stage operator, but without the regulation
associated with Section 226.

descri 4 mple reason that it is not intended
to be a profit-making entersrise. \It iz simply not a service operated
for profic or the potential for profM Rather, it is a proprietary
endeavor. The evicdence ¢learly shows nhat the money collected by VCA
is solely for the purpose of meeting actudl operating expenses

the cost of renting a2 bus driver. Wo VCA member is or is

meant to ve Ifinancially enriched Ifrom those funda The service is
ited to 2 private group Of commuters working at MBAC in Huntington
It is 2 nonprofic entity; any surplus over expenses will Iflow
e :ider#:membexs. The only inconsistency ig an unimplemented
ovlaw which purports to allow the secretary-treasurer to ride wisthout
Paying a weekly fee.

VCA iz not 2 public utility passenger stage corporation.
It does not hold out its service %o the public on an individual
fare dasis, but rather transports only its owners Or members.
Com=Bus also argues that Sections 216(b) and 207 oppose
the conclusion we reach here. We disagrece. Sections 216(b) and
207 maxe it clear that a public utility is one which provides a
service to the public or some portion of the public. This szervice
0t offered o a portion Of the public. Rather, it is restricted
£0 a private group, its owner-members. That is the basic distinction between
a public utility passenger stage corporation and a proprietary carrier.
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