-

Decision 82 1C 843 ocT 181082
BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

DEPARTMENT OF TRANSPORTATION
STATE OF CALIFORNIA,

Complainant,

(Filed August 4, 1982)
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, a corporation,

)
)
)
g
v. g Case 82-08-01
)
)
)
Defendant. g

Q. J. Solander Eugene Bonnstetter, and
Robert B. Patterson, Attorneys at Law,
for California Department of Transpor-
tation, c¢omplainant.

Douglas E. Stephenson, Ann Hasse, and
Cargl Harris, for Southern Pacifie
Transportation Company, defendant.

James P. Jones and Roger E. Willeford,
for United Transportation Union,
intervenor.

Vingent MacKenzie, Attorney at law, for
the Commission staff.

EMERGENCY TNTERIM QPINTON

On Sunday, October 17, 1982, the Presiding Commissioner
was advised by Caltrans that inauguration of the proposed Oxnard-
Los Angeles commuter service may be delayed because of (a) the
failure of timetable schedules filed by SP on October 15, 1982 to
sufficiently comply with the requirements of Decisions Nos. (D.)
£2-06-045 and 82-01-021 and, (b) refusal of Amtrak to release the
locomotives which Caltrans has obtained for the service unless SP
accepts the lease obligations imposed by Amtrak. SP was duly
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notified of Caltrans' intention to seek an immediate remedial
order from this Commission, and the parties have been heard under
telephone conference procedures.

SP, in stipulating to the telephone conference procedure
for the convenience of the parties in lieu of oral hearing,
advises that it does not thereby waive its objections to the
jurisdiction of the Commission to take the action requested by
Caltrans. SP's objections are noted.

In response to Caltrans' contention that the schedules
filed October 15 do not sufficiently comply with the requirements
of the Commission's orders, SP asserts that it modified the
schedule proposed by Caltrans to provide what it believed would be
better "meets" with existing Amtrak trains and reduce conflicts
with switching operations in the San Fernando Valley. Both of
these c¢changes, it asserts, are permissible within the scope of
Ordering Paragraph 4 of D.82-10-021. However, SP notes that upon
being advised by Caltrans of objections to the SP filing, it
prepared an amended filing incorporating specifically the schedule
times requested by Caltrans on September 27. That filing is
accepted.

SP points out, correctly, that furnishing and maintaining
locomotives for the service is an obligation of Caltrans, and that
acceptance of the obligations of the Amtrak leases by SP would
impose on SP requirements not contemplated by outstanding orders
of the Commission. Caltrans, in response, states that time
limitations make it imperative that SP be ordered to execute the
equipment lease with Amtrak, and Caltrans has offered SP 2
supplemental contract whereby the obligations imposed on SP would
in turn be accepted by Caltrans. In these ¢ircumstances it is
reasonable to require that, on an interim basis, until Caltrans 4=
able to secure locomotives without SP's participation, SP be
required t¢o lease the locomotives from Amtrak, provided Caltrans
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is willing in turn to give SP an agreement assuming the monetary
obligations of the Amtrak lease.

Caltrans further states that it has been advised by SP
that SP bYelieves it cannot, consistent with its position in its
pending action in the Federal courts challenging the Commission's
Jurisdiction over the subject matter, undertake construction of
the remaining station sites designated by Caltrans. Caltrans
states that in such event it is ready and willing to proceed
immediately with construction, if given an appropriate right of
entry to SP's property. In order to facilitate such construction
and completion at an early date, Caltrans should be given the
requested right of entry, and SP should be directed to fufnish
necessary flagmen and constrvcetion inspectors, at Caltrans'
expense, when Caltrans or its contractors are working on or near
the SP tracks.

PINRINGS OF FACT

1. An emergency exists which requires immediate action by
the Commission in order to commence the rail service ordered in
D.91847, as subsequently modified, in D.82-06-045. Affected
parties have consented to a telephone conference hearing, although
in doing so, SP states that it does not wish to be deemed to have

waived any objections to the Commission's jurisdiction over the
subject matier.

2. The commuter train service schedule tendered by SP on
October 17, 1982 is accepted for filing in lieu of the schedule
filed by SP October 15, 1982.

2. Caltrans has advised the Commission that the locomotives
it intends to furnish for this service are availadle for lease
from Amtrak. Caltrans has further advised the Commission that
such locomotives are available only if SP acts as Caltrans' agent

as lessee of said locomotives. A copy of that lease is attached
as EXHIBIT A.
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4, Caltrans desires SP to act as its agent for the lease of
said locomotives and has offered, under a reimdbursement agreement
set forth as EXEIBIT B, to reimburse SP for all costs, expenses,
and monetary obligations imposed on SP by the annexed Locomotive
Agreenment or incurred by SP as a result of the provisions of the
Locomotive Agreement.

5. Caltrans has asked that it be permitted to construct the
remaining six stations at Moorpark, Burbdbank, Burbank Airport,
Camarillo, Northridge, and Chatsworth.

6. To facilitate operation of the rail service ordered in
D.91847, as subsequently modified, and in D.82-06-045, it is
necessary to issue the Emergency Order contained in this
decision.

CONCLUSTON QOF LAW

1. In the c¢circumstances, the Commission has jurisdietion to

order SP to commence the rail service and execute the Locomotive

Agreement and Reimbursement Agreements attached hereto, to order
Caltrans to reimburse SP as set forth in the Reimbursement
Agreement, and to grant Caltrans 2 right of entry on SP property
to construct station and parking facilities at Northridge,
Moorpark, Camarillo, Burbank, Burdbank Airport and Chatsworth.

2. The following order should issue, to be effective on the
date of decision.

QORPER

(1) SP 4is ordered %0 operate the service commencing
Octoder 18, 1982 on the schedule tendered by SP on October 17,
1982, utilizing the passenger equipment furnished by Caltrans.

(2) SP is ordered to execute the Locomotive Agreement and the
Reimbursement Agreements attached hereto as EXHIBITS A and B, and
Caltrans is ordered to reimburse SP as set forth in the agreement
it has offered.
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(2) Caltrans shall have the immediate right to enter SP
property, and SP is ordered to make sueh property available, to
construct station and parking facilities at Northridge, Moorpark,
Camarillo, Burbank, Burbank Airport and Chatsworth in ageordance
with plans on file with the Commission. SP shall provide at
Caltrans' expense flag protection and personnel necessary for the
safe completion of the construction. SP is directed to construct
the track work at Camarillo in accordance with EXHIBIT A of the
proposed Construction and Maintenance Agreement submitted with
Caltrans' petition filed April 22, 1082.

;:iidordeiji? %ffﬁggéve today.
J , at San Franeisco, California.

JOHN E BRYSON
President
RICHARD D. GRAVELLE
LEONARD M, CRIMES, JR.
VICTOR CALVO
Commissioners

Commicsioner Priscilla C. Crew,
boing necossarily adsent, 4id
0ot participato

I CERTIFY TEAT THIS DECISION
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LOCOMOTTVE AGREEMENT

’ This .ag:ceme;:t, gated a3 of Oan«. (7 1982, Dbetwcen
Nationsl Railraad Passenger Corporstion (“Amtrak™) and .Southern
Pacific Transportation Company ("Railroad™).

WITNESSRTH:

g FOTIVES

Wﬁwr i1r3ing in service ever Wy Ak W’

" line ‘between Oxnard and Los Angeles, Califormia.

'WHEREAS, Amtrak Jc.os ‘Toased locomotives ‘which it iz able
To make svailzdle to Ral¥road; o Pehra

'NOW, THEREFORE, .za& porries agrec 3s follows:

‘1. Subjest To ™he torms and cenditions Nherefn contained,

.- Amtzak shall make availabie to Railroad uwp to five (5) RNegM F30.

Locometives {"Locomotives™) for a period.not exceedlng ome (1) year

commencing as of the dwte ‘hercof.

2. Reilroad may opeorate .T.he Locomotives solely 'inm
.conmu.:'-cr service betwecn Y and Los Angeles, Califormia.
Railroad shall comply with a1l governmental laws and rogulations
with respect to 'the 'ssze and operation of the Locomotives,

3. Per the puxposes of zhis agreehant, Reilroad shdll de
deemed To take posscssion of 2 Locomotive, amnd the 22reement
therenf shall commence wpod departure of the Locomotive from
Los Angeles, Califormia. Railrozd and Aatrak shall jolatly inspect
The Locomotives prior to delivery to Railroad and upon redelivery
To AmTTak at los.Angeles, Railrosd and Amtrak shall cxecute 2
Certificare of Ingpection (Exhibhit A herets) noclng‘ the condition

-0 the Locomotives and any damagc other tham murmsl -woar and Tear.
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. . 4. R&il_.read shall keep the Yocomotives in “éood ordex,

condition and fepair, oxdinaxy wear and tedxr excepted, and in
acco;'d.ar.a:e with standards gemerally prevalilling in the railxced
indogtry. No medificatics nmay be made to the Locnsotives wi.tiwu;:
*t;he priecr written consent ©f Armtrak. Railroad ghall uot alter the
rezd number on the Loccmotivas and ahall wot allow the nawe .of any
parson, &geociation or corporation to be placed on the Locomotives
as a designation thut might be intorpreied as a ¢laim 0f ownership.
Upon reasonsble asrice to Railread and during normal
business hours, Raiircad shall permit authorized represcntatives of
ADETaX £O dnepect any or 2Ll Iocomorives and all relevant dats.and
records pertaining to the operation oI TOCOMLIVES
. Por the use <f said Locomotives, Railxoal shall pay -
.:.J-mt:ak reptxl Of three Muosdred £ifty and 00/108 dollaxs
{$350.00) per - unit per &ay. Raiiroad shall pay any and all taxes,
licenses and permits whatsoaver levied on 53id Loocmotives ox
growing out of Railroad‘s use thereof vnler thiz agreement.
Rallrosd further assumes the ¢ost of any penalties assessed by
national, state o local qivic authorities, inc:l-uding bzt not

Yimited to failure to provide licenses or pexmits, Or fox migcse ©f .

diesel vairs under.applicable aws and regulations while in
possession of Railread. 3ills for all amounts due Antrak from
Railroed hereunder ehall be pald promptly by Rallroad upon “recelipt
thereof.

6. .Amtzak shaki mot be deened to have nale OX given, and |
Astrakx herady exprossely fizclains, any repregsentation Or warranty,

Qq:pres.s or inplied, as o .the mexchantabillty, Litness forx ‘use.

S
i ,
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speration, condition or Ceaign of the LOCOMOTives O '*:hc gualicy .ot
.be mararial, cguipmest. oxr wWrkmanship thegein. Rallroad berebdy
.waives 8ay ¢lain against amtrak for ‘any loss of ot use or loss of
revenue, Of incideatal or conscquential damaces axi sing ont of any
Galect tn.or failure of thxe 1ocomotives, Railroad agrees €O
indemnify and save harmless amrrak, irrespective of any negligence
or fault of Antrak, its employees, agents, ¢r servonkts, and
irzespective of .a.ny defects in or failore of the Locomotives, O
Nowgoever the same shall ¢ocur oF be cauvsed, £rom any and all
liabilizy for injuxy o oOX Zmath of any person O persons and from
apy and -all liability for toxs, cxnage of destruction to any
propersy (other than tho Locemotives) which arisee from the

operation .of the Loconotives oF other activities conducted

Nereunder.

TS me SR S E R X N N

. 9. In the event of any loss, theft, dzmage or destruction
of 2 Loconotive exceeding £3,000, the Railrexéd shall promptly notify
Amsrak. ‘Railrcad shall prarmptly repair such damage OF destyuction
.xt Les own expense, and centinue to pay rent for such LOCOMOTIVES?

provided howevex, {f in the reasonable opinion of Railrozd a

4
4
¥
3
4
3
¢
2
5

Tocomosive is damaged beyond economical repai r; Railroad shall
Ammedfately pay Avtrak foaz mundred .seveaty~fouxr thousand nine /
hw.zc‘.rea and Lifty <ollzre £5674,950) and the terme of this
agteenent 33 to Locomotive shall rerminate.

8. PRailroad shu.l have the right €O Zatuxn ORe Or MmoTe
of the Locomotives to AmrTak &t .1o% Angeles. The Lwecomotives shall
be returned to Amtysk in s go0d coniition as when deljvered to
Railroad, ozdinary wear 2md tear excepred. ALL Doc.omti.vea shall

. be returned To Amtrak by Qctober 23. 193

¥




'. 8. If defsult shall be made by Railroad in the

" ohservince or-performance of 4ny obligation undeyr this agreement
and ;vch default ‘shall comrinve for ten (10) days afrer written
notice from Aptrak specifyizg the default, Amtrak, at its option may:
(1) procced by Ipproprixte court.action Ln enforce
perfornunce by Zailrosd or rvecover damages for
breach thereof; or
by novrice in wzlting To the Rsilroxd Tterainate this

agreement, whercupon all rights of the railroad 20

& S hath bd

the use of che Locomotives .8hall coasc and AmTrak

-y

sy euter thw premlses where sny Locomotives arc

locazed and Thenceforth possess ther free Of any

Py

right of Ruailroad to usc thom. #Amtrak shall also have

" -
eIy

the right t& Tecover from Railroad amy damage and

axpenses, imcluding reasonable ztiorneys’ fees, which

yripapergytart- Ay

Amtrsk shall Yave sustained by reason of the breach

of any covenaunt of this agreement.

.
b ans

18. The obdligusian of Auntrak to provide any Locomotives

t> Raiiroad hercunder shzlZ be subfect o the a}provals of

g Ba gl s Ba o o)

Seattle-PirsT National Bank, as rrustee, lessor of the l.ocomotives

to Amtrak, the Federsl Fimuncing Rank .ax holder of the conditionsl
gale indebredness znd tha Redersl Railrosd Admimistrator as
guarantor. Amtrsk shall use its best &fforts to obtain such
spprovals. In the -event wmuch spproval are not obrainod Or avre
rescimded, Railrosd agrees wpon:notice from Amtrak immediately To
redeliver the LocomoTives o Amtrak. 'Upon reascnedle ngtice from
.Antrak,. Railread alse sgrees To redeliver to . Amirak any Jlocomotives

sdiich Aztrak requires for use in its operations.

éz
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Ll. This agresment ermdbodies the-aanirTe agreument bertween:
the partieg with respect to the Iaconotives and scpersedes all
priol agrecwents. I% ::ay-' b amponded only By other written.
agreemont. XL any provision nerein is invalid, ix sanll bo
considescd deloted hercfrom and shall not inyalidate the. remeining:

provisions. - This agreoners shall be goversad Ly and’ congtrond In.

‘aseordance with the Zzws of the Diarrict of Colubie.

12.  In the event of 2 dispute arizing unders this
agraement, which. Reilroad and Antrak are not able to restlve within
one month after novice puratant 0 Sectian 13 hexeof, such dispute
shall at the regquest of Railroand or Amtrak be submitted o binding
arbitracion which. ehall be conduncted pursvety to the commercial
arpitration Tules proserided by the Mmerican Arbitration
Azgociation in effect an the. dzte horeof, 2nd Judgment upoy the
awaxd rondered by the &rbitrator nay be ¢rterec in any court having
surisdiction thereof.

3. Any rotices reguired by thig agreament shall be in
writing and shall be delivered by hand or by depooit in the Unkred:
States mall” addressed as followa: .

If o the Pailromd:

Vice President - Operations
Southern Pacific Transportation. Cowpany
One Barxet Plaza
San Pranciscd, Californis. 94105
If o mmtrak:
knthony Welters
Aspistant Vice Pruslideat
ratiomal Railroaed Pazsengas <orporation
4Q0¢ Noreh Copitol Strelt, W.W.

Washilngton, D.C. 20001

D




. g

. 14.  7The abligaticos of the partics .ahall ‘be -sub:}-act 0
force maieuxe {(which Bhall imclude strikes, riots, xccidents, Acts
of God, oY other .causes beyond the control of the paxty Clalming
such force majevre as an excuvse for non-performance), but only as
Yong -2s, and £o the extent that, such force majeure shall prevent
pecformence of such Oniigations.

15. Railrond shall not transfer or zssign this
agceesest, O &ny inrerezt rhereln, or any right granted thexe-
under, without the writtan cwonsent og ‘ARtTak, .ané any such transfer
‘or aszignuent, whether voluntary, by operation of law, or
otharwiae, withort such written Consent, shall be absolutely void
and shall, 2% the option of Amtrzk, terminate this agreement.

pesecrerh, this agreement zhall de hinding upon and Inure o the

'16. Sukject to the provisions of the last preceding

‘Benofit of the .parties .and thelr sespective sucCesscrs ané assigns.
IN NITUNESS WHEEEOY, Railzrosd and Amtrcok have caused this

.agreqnent to be duly execcked by thelr reapective anthorized

-officexs a3 of the day and year ‘£irst above written.

NATTONAL RAILRCAD PASSENGER CORPORRTION

PY: o/s Lawrence O. Gilson  28/15/82 .

SODTHERY PACIFIC TRANSPORTATION COMPANY
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CALTRANS - SP
LOCOMOTIVE AGREEZMENT
This Agreement, dated 2s of October 17, 1982, between
Depacstmeht of Tfanspo:tation, tate of Czlifornia ("Caltrzas™)
ané Southern Pacific Transportztion Company ("SP"), sess
£ozth certain obligztions 2né responsidilities which Calerans
accepts to permit Natioenal Railroad Passencer Corporation
to furnish locomotives for z2il commutation
services to0 de operzted bv S? fo:'Cal::ans between Oxnard
celes, Czlifornia.
©0 various ozders of the California Public
ties Comnission, SP? has been Eirected 0 operace
comnutation services over its line beiween
Anceles, California. oréer to implement
such service Caltrans has unbertaken obtzin suitable rail
Dacsencer coaches anc locomozives =0 operated on SP's
line. Amtrak has afvise Caltrans that it has available
suitable locomotives waich can be lezsed Zor the sec-vice,
Dut Amirak has advised Calzrans :ha:':be loconmotives
aze sulject Lo ecuipment Trust a2greements, whose trustees
recuire txzt the locomotive leases be execuied, not with a
non~»rofit Dudblic zgency, dDut fether with SP. As iz was 2né8
is Czlzzans' intention to obtain locomotives for this
sesvice, Czlirans »-oposes that it will advance or ceimdurse

0 SP any ¢osts or ex»enses which SP may be recuired to pay

0r %0 wiilch S? mzy bDe subjectec by rezson of the terms a2nd

concitions oI the Lecomotive Acreement offered by 2mirak.

The term "annexed Locomotive Agreement” shall refer
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0 the "lLoccomotive hgreement” dated as of October 17, 1982,
between ‘Amtrzk énd SP, and which is annexed hereto and
incorporated by reiezence.

Caltrans and SP <thereforze stzte:

i. The commutazzion se:Gice Zor which the locomotives
ace zeguirel is one which has been ordered by the Californiz
Public Utilities Commission in va?io:s orders which S?P

-

&ssezts zre bevond the Jurisdiction of the Califoxnia Publid
ities Commission. SP is complving with suach o=gers
test, ané Propeses TO continve 0 liticzte in
epprop-iete jucdicial forums the existence o0f the zight of
the Czliforniz Public Diilities Commission to direcs: perfor-
mance of the sublect commutation service. Any subseguent
Jugicial or afministreacive zull inéi ; omzrtzzion
secvice w0 Lave been unlawiuwlly or improperly orderzec inzo
effect shzll not relieve either Darty of responsibilisy for
obligztions incurzed 25 2 conseguence of this Agreement, in
which case the rights ané obligations bereundexr shzll be
gecermined 2s 1L the commutation service haé been reguvlarly
oréered into effect by 2 sridunal o competent jurisdiction.
2. In considecztion Zor whe oblicztions wioich Calzzans
next 2gzees to undestake, SP agrees to execute the annexed
Locomotive hgreement so &5 ©O Obtzin use ¢f the Amtrak

locomotives Zor the service reguested by Caltzans.

3. Caltrans z¢rees to reimburse $2 foxr 2l1) costs,

expenses, ané monetary oblications imposed on SP by




the annexed Locomotive Agreement o;ﬂincurred by SP as a result

of the provisions of the annexed Locomotive Agreement. To the -~

extent that the Agreement c2lls for payment by SP of amounts - -

fixed and calculadle in advance, Caltrans shall furnish su¢h

funds to S? w= = ' s such 2mounts Swe
oo due 2nd payable from SP to Amtrak.
| 4. DParagreph 4 of the annexel’ Locomotive Agreement
imposeé upon SP the obligation to keep the locomotives 4in so00¢
order, condition anéd repair, ordinary wear ané zeaxw excepted.
Calirans 2grees ©0 undertake, on SP's behall, the ohligations
ol such paragraph, ané Cal<crans shall, at its sole expense,
Frovide, or arrange to orovide, the maintenaznce a2nd repair
obligations of that paragraph. Caltrazns skzll zlse undertake,
Or arrange L0 have undertaken, such repzirs 2s may be ca2lled fTor
under raragraph 7 of the annexed Locomotive Ag greement, pertaining
t0 loss, theflt, damege or destruction.
5. Caltrans agrees that 4t will not reguest or reguire SP
%0 2¢t in any manner (or refrain from aeting) contrary to the
Provisions or requirements of the annexed Locomotive Agreement.
IN WITNZSS WHEREOF, Calirans ancé ST nave caused <his
Agreement To be Culy executed dy their respective 2uthorized
oflicers as of the day and year firss ajove wristen.

DZPARTMENT OF TRANSPORTATION, SOUTEZRN PACIFIC TRANSPORTATION
STATE OF CALIFORNIA COMPANY

/—%’By %/Jéﬂ/




