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Decision __ 8_2_1_2_0_1_0_ DEC' 11982· 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

IA CANADA FLINtRIDGE DEVELOPMENT' ) 
CORPORAXION~ ~ 

Complainant, 

vs. Case 82-10-04 
(Filed October 12, 1982) 

MESA CREST WATElt COMPANY, a 
corporation, 

Defendant. 

C11be~t Dre!!uss, Attorney at ~w, 
for comp ainant. 

Frank W. Doherty, Attorney at Law, 
for defendant. 

OPINION -------
Complainant La Canada Flintridge Development Corporation 

(LCFDC), a california corporation, seeks an order providing that 
defendant Mesa Crest Water Company (Mesa Crest) immediately 
commence to serve and continue to serve Tract 33531 located in 
the City of La Canada Flintridge (City) with water. LCFDC 
also .requests an early hearing and a,n order that ,Mes,a 
Crest shall pay for actual or consequential damages caused by 
Mesa Crest' s delay in providing water t<> 'I'r act 335 3,l. 

A duly noticed hearing was held· before Administrative 
Law .Judge N. It • .Johnson in Los Angeles on November 9', 1982, and' 
the matter was submitted. 
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Testimony was presented on behalf of LCFDC by City's 
planning director, Donald R .. Otterman; by Nelson and Belding 
Contracting Corporation's (Nelson and Belding) construction 
foreman, Ernest Roemhild, and its- general superintendent and 
equipment manager, Vernon L.. Seyfried; by the proj ect manager 
aud designer of the subdivision employed by the engineering 
firm of Slkand and Associates, Gerald R. Price; and by the 
general manager of Mesa Crest, F. Patrick Flynn. Mesa Crest 
lfmited its showing to cross-examination of the various witnesses 
and arguiug the merits of-the case~ 
Background 

Tract 33531, owned by LCFDC, is an 82-1ot residential 
subdivision located in City. Concurrent with the recording of 
the final subdivision map LCFDC executed- a subdivision improvement 
agreement with City calling for the completion of all public 
fmprovements and posted tmprovement security bonds with City 
for $2,496,040 to insure tbat obligation. Included in this 
improvement security bond was a faithful performance bond for 
$800,000 and a labor and material bond for $400,000 t~ assure 
com~letion of all water facilities for Tract 33531. Although 
LCFDC had entered into a main extension contract with 'Mesa Crest 
dated August 5, 1981, it chose to exercise the option provided 
in Section e.l.c. of Mesa C'rest's extension rule. which permits 
a subdivider to arrange for the installation of the necessary 
facilities under competitive bidding procedures. Such a 
procedure was tmplemented resulting in LCFDC and Mesa Crest 
agreeing: to award the contract for the construction of on-site 
water facilities to L.D.M. Pipeline, Incorporated (LDK). This 
agreement was executed by Mesa Crest and LDMon November 17.1981. 
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LDM rendered progress billings to Mesa Crest who 
forwarded such billings to LCFDC for payment. LCFDC elected to 
pay the bills directly to LDM rather than give the money to, 
Mesa Crest for forwarding to LDM. During the course of the 
construction of the water system certain controversies arose 
among LCFDC ~ LDM. at'ld other contractors performing work in 
Tract 33531. As a result. LCFDC chose to withhold payments to 
LDM equal to the amounts in controversy with LDM and' the other 
contractors. LDM filed a mecbanic'$ lien naming Mesa Crest. 
LCFDC. and Does 1 to 20. inclusive. as defendants. The 
mechanic's lien is for $42~273.37 plus annual interest at 7% 
from August 6, 1982 until the matter is settled. Mesa Crest 
has withheld providing water to the LCFDC development until 
the controversies have been resolved. 
Position of LCFDC 

Testimony presented on behalf of LCFDC indicated that: 
1. 

2. 

3. 

4. 

The gradIng and street improvements 
were done by Nelson and Belding. 
The total damage done by Nelson and 
Belding in performing its construction 
work consisted of damaging one service 
main and one fire hydrant. 
Nelson and Belding provided a laborer 
on the job whose sole duty was to 
assure that the marking of the various 
service laterals with 4-foot laths 
was maintained. 
The project manager was on the 
construction premises on the average 
of two or three times a week and 
spent one to four hours each visit. 
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5. The project manager noted that LDM 
moved and drove over sandbags which 
were used for erosion control 
negating the effect of the placing 
of such sandbags. 

6. The project manager recommended LCFDC 
backbill LDM the cost of re~lacement 
of the earth eroded away because of 
the removal of the erosion control 
sandbags. 

7. 'The storm drains were installed by 
the firm of Colich and Son. The 
initial schedule called for the 
installation of the storm drains on 
the west side of the project with 
the work to be completed by 
December 1981. It was planned 
that during this period LDM would 
install the water sys.tem on the east 
side of the development and move to 
the west side of the project after 
the storm drain work was completed. 
However, the installation of the 
storm drains was delayed until after 
the entire water system was installed 
with the result that the installation 
of the storm drains was made more 
difficult by having to place them 
under the then exist iag water pipes. 

8. Mesa Crest was well-satisfied with the 
quality of work performed by LDM. 

9. There is in. existence Faithful 
Perfc·rmance Bond No. 103028 from 
Developer's Insurance Company (DleO) 
and LCFDC in favor of City and 
Labor and Material Bond No. l03028A 
from DICO and LCFDC to the '~enefit 
of any and all persous, companies, 
and corporations entitled to file 
claims under Title 15 •••• 0 as to 
give a right of action to them-or 
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their assigns in any suit brought upon 
this bond" which, according. to testimony, 
may be acted on to pay moneys found to 
be owed any and all of the contractors 
involved in the construction of the 
water system in Tract 33531. 

10.. There are no claims of lien filed 
against the subdivision other than 
that of LDM. 

11. City requires the planting of slopes 
as part of the public improvements 
and vIll not issue any building permits 
until the slopes are planted. 

12.. There were nine bidders for the 
subdivision water system· of which 
LDK was the lowest. 

LCFDC agrees that Mesa Crest is- entitled to be assured 
that it will not be responsible for any moneys payable to LDM. 
However, LCFDC argues that this cont ingency is provided for 1n 
the labor and material bond as well as by the set aside of funds at 
the Bank of California.. LCFDC further states it is prepared 
to cause Bank of California to issue a further specific "set 
aside" letter to guarantee that LDK will be paid: in full 1£ 
such further assurance is necessary. 
Position of Mesa Crest 

The evidence presented by Mesa Crest was elicited' 
through the cross-examination of Mesa Crest's general manager, 
Flynn, and its attorney, Frank W.. Doherty, Which indicated- that: 

1.. Mesa Crest did not request an advance 
deposit from· LCFDe- of the full amount 
of th~ job prior to the commencement 
of coastruction as it was entitled to, 
do under the provisions of the extension 
rule. 
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2" • Mesa Crest agreed to forward: any 
invoi.:es received from, tDM to LCFDC 
for p;!lym~nt .. 

3. tCFDC paid, invoices as due directly 
to LDM through July 1982. 

4. Mesa Crest is presently earning 
approximately 21. to 3~ rate of return. 

s. 

6. 

The water refund contract is the only 
contract in existence between Mesa 
Crest and LCFDC. LCFDC 1s not a party 
to a contract for tbe inatallation of 
the water system. 
The total amount claimed' due by tbe 
various contractors for the subd'ivision 
is $43, lSl. 70 of which $28-,208-.34-
is claimed due by LDK. 

Mesa Crest argues that had it collected as an advance 
deposit the full amount of the construction of the water system 
as it was entitled to, LDM would, have been paid in full upon 
completion of the water system and this matter would not now 
be before the Commission. Mesa Crest further argues that it 
1.a unfair to penalize it for its leniency in not collectiug 
tbe full amount in advance. According to' Mesa Crest, the matter 
of the moneys owed to the various contractors who participated 
in the construction of the water system for the subdivision is 
presently a matter of litigation before the Superior Court in 
the County of Los Angeles and that this is the proper tribunal 
for the bearing of such a matter. 
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Discussion 
. The focal point of the dispute subject to- our 

jurisdiction relates to the proper application of the principles 
of the extension rule governing installations to subdivisions. 
Main Extension Rule 15, Section C.l.a., provides: 

"1. Advances 
a. Unless the procedure outlined in 

Section C.l.c. is followed', an 
applicant for a main extension to 
serve a new subdivision, tract, 
housing project, industrial 
development or organized commer-
cial district shall be required 
to advance to the utility, before 
construction is commenced, the 
estimated reasonable cost of the 
extension to be actually installed, 
from the nearest utility facility 
at: least equal in size or capacity 
to the main required to serve 
both the new customers and a 
reasonable estimate of the 
potential customers who might 
be served di~ectly from· the main 
extension without additional 
extension. The costs of the 
extension shall include necessary 
service stubs Or service pipes, 
fittings, gates and housing 
therefor, and meter boxes, but 
shall not include meters. To 
this shall be added the eost of 
fire hydrants when requested by the 
applicant for the main extension 
or required by' public authority, 
whenever such hydrants are to 
become the property of the utility." 
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Section e.l.c. provides: 

nc. In lieu of providing the advances in 
accordance with Sections e.l.a. and 
C.l.~., the applicant for a main 
extension shall be permitted, if 
qualified in the judgment of the 
utility, to construct and install 
the facilities hfmself, or arrange 
for their installation pursuant to 
competitive bidding procedures 
initiated by htm and ltmited to 
qua.lified bidders.. The cost, includ-
ing the cost of inspection and 
supervision "by the utility, shall 
~ paid directly by applicant. The 
applicant shall provide the utility 
with a statement of actual construc-
tion Clost in reasonable detail. The 
amount to be treated as an advance 
subject to refund shall be the lesser 
of (1) the actual cost or (2) the 
price quoted in the utility's detailed 
cost estfmate. The installation 
shall be in accordance with the ~lans 
and s~!cifications 8ubmitted by the 
utility pursuant to Section A.S.1> .. tt 

It will be noted that for both options the cost of the 
facilitie8 necessary to 8erve the 8ubdlvision i. to- be paid for 
in full by the applicant. In thi~ proce~drn9, "Mesa Crest . _" 
finds itself as & eo-defendant in litigation involving a 
mechanic's lien against the water distribution system,through 
which it is supposed to provide water 8ervice to the future 
applicants of the subdivision. Under these circumstances, 
~lesa Crest is withholding service pending resolution'·of the 
matter .. 
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, Litigation of these matters is notoriously slow. 
It would, therefore, be unreasonabie to require LerCe, 
to wait an undeterminable time-'to receive service or alte'r-
natively to paY,moneys which it believes it does not owe. 
Under these circumstances, a speeific "set aside" letter to-
guarantee that Mesa Crest would be absolved from any liability 
for the payment of any moneys found to be owed' any contractors 
for the installation of the water system, in Tract 33531, as 
offered by LCFDC, a~lpears to be a reasonable solution of this 
matter. Consequently, the order that follows will provide for 
Mesa Crest to immediately provide water service to LCFDC's 
subdivision upon receipt of a "set aside" letter satisfactory 
to it and absolving it of the financial responsibility for any 
moneys found owed various eont1r:actors in connection with the 
water system installed in Tract 33531. 
Findings of Fact 

1. LCFDC atld Mesa Crest entered into a' main extension 
contract on August 5, 1981 providIng for on-site and off-site 
water facilities.. The dispute invol·.,es on-site water 
installation. 

2.. In response to City's requirements, a water system, 
agreement dated July 14, 1981 for the installation of the system 
between LCFDC and City was executed together with Faithful 
Performance Bond' No. l0302S fromDICO and: LCFDC in favor of 
Ciey, atld Labor and Material Bond No .. l03028A from,DIeO and 
LCFDC. 

3. The labor and material bond was to the benefit of any 
and all persons, companies, and corporations entitled to' file 
claims under Title 15 to give a right of action to them 
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or their assigns in any suit brought upon this bond. Such 
provisions extend to the contractors involved in the construction 
of the water system installed in Tract 33531. 

4. A mechanic's lien for $42,273.37 plus annual i~terest 
at 7% from August 6, 1982 wa,s filed agai~st Mesa Crest by 
LDM .. 

s. A suit for $42,273.37 with interest from August 6·, 
1982 has been filed in the Superior Court of the County of 
Los Angeles by LDM listing Mesa Crest, LCFDC, and Does 1 to 20, 
inclusive, as defendants. 

6. LCFDC- elected to exercise ita option providec:f in 
Section Cool.c. of the extension rule to· arrange for the 
installation of a water system under competitive 1>idd1ng 
procedure which resulted in a contract to construct on-site 
water facilities in Tract 33531 that was executed by Mesa Crest 
and LDM on November 17, 1981. 

7. As the result of controversies among LCFDe, LDK, and 
other contractors performing work in Tract 33S~1, LCFDC ~thheld 
certain funds. 

8. The withheld fuuds resulted in the above-described 
mechanic's lien being filed.. As a result, Mesa Crest refused 
to render water service to the subdivision pending resolution of 
the controversies. 

9. The main extension rule contemplates full payment of 
the construction eosts of a water system-serving a subdivision 

, 
prior to the providing of water service through the sys.tem· .. 
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lO. It would be unreasonable to require LCFDC to wait until 
resolution of the above-described litigation before obtaining 
service. 

ll. A "set aside" letter absolving Mesa Crest of all 
financial responsibilities for any contractor claims arising 
from the installation of the on-site water facilities in 
Tract 33531 should remove any basis for Mesa Crest not tmmediately 
providi~ water service to Tract 33531. 

12. Because of the urgent need for water the effective 
date of this order should be today. 
Conclusion of Law 

Mesa Crest should fmmediately provide water service to 
Tract 33531 upon receipt of a satisfactory "set aside" letter 
from· LCFDC absolving it from-payment of any moneys found due 
various contractors for the installation of the water system 
in Tract 33531 .. 
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ORDER .... _---
IT IS ORDERED that Mesa Crest Water Company shall 

provide water service to Tract 33531 within three days of the 
receipt of a satisfactory "set aside" letter from-La Canada 
Flintridge Development Corporation absolving it of all 
financial responsibilities for the payment of any moneys 
found owed to contractors as the result of the installation 
of the water system in Tract 33531. 

This order is effective today. 
Dated DEC 1 1982 , at San Francisco, California. 
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