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OPINION ON LIMITED REHEARING
OF DECISION 82~04~113

Summary

This opinion is issued after limited rehearing held
to receive additional evidence on the prevailing low sulfur
fuel oil prices in the record period. After consideration of
the evidence received at the rehearing, we modify Decision (D.) 82-04-113
to use the most recent low sulfur fuel oil (1sfo) price information
that was available to the Southern California Gas Company (SoCal)
at the time it made the gas purchases at issue.

application of the price data known to SoCal in the record
period to the alternate fuel price test described in D.82-04~113
still leads us to the conclusion that while the Pacific Gas and
Electric Company (PGSE) gas purchases were reasonable, nearly all
purchases of Pacific Interstate-Northwest (NW) zas made by
SoCal in the record period were umnreasonable. The disallowance
is lowered to $11.427 million, based on the resulting displacement
of cheaper El Paso and Transwestern supplies.
Procedural Backzround

Application (A.) 60339 is SoCal's semiannual
Consolidated Adjustment Mechanism (CAM) for an April 1, 1981
revision date. SoCal recovers its purchased gas costs through
the CAM procedure, subject to Commission review of the reason-
ableness of the costs. A.60339 involved, along with other
matters, an evaluation of the reasonableness of SoCal's
purchased gas costs for the record period, October 1, 1980
through Marech 31, 1981.

On April 28, 1982, the Commission issued D.82-04-113
finding that certain purchases by SoCal of Canadian gas from
NW during the fall of 1980 were umreasonable based on the
cost of the NW gas and prevailing alternate fuel prices.
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The Commission further determined that the NW gas purchases
resulted in a later undernomination of cheaper El Paso and
Transwestern gas. Accordingly, the Commission disallowed

about $11.9 milliom of SoCal’'s costs for purchased NW gas

based upon the difference between the NW price and the weighted
average price of El Paso and Transwestern gzas.

On May 27, 1982, SoCal £iled an application for
rehearing of D.82-04-113, objeecting to the $11.9 milliom
disallowance of purchased zas costs.

On Septembexr 22, 1982, the Commission issued D.82-09-109
granting SoCal a limited rehearing of D.82-04-113, The Commis-
sion's order limited the rehearing to the receipt of
additional spot market lsfo price data relating %o the
period Qctober 4, 1980 to December 4, 1980, These addizional
data are to be considered in the Commission's application of
the altermate fuel price test. In addition, the Commission
stated that if any zas purchased from the NW or PG&E should
pass the alternate fuel price tests, then the Commission shall
consider whether it was reasonably foreseeable at the time gas
was purchased from the NW or PG&E that the purchases would
cause SeCal to turn away lower priced gas at a later date. If
such a result was reasonably foreseeable, the gas purchases
would be unreasonable notwithstanding the altermate fuel price
test.

A Prehearing Conference (PHC) was held on November 2,
1982 before Administrative Law Judge (ALJ) R. Wu. At the PHC,
SoCal raised 13 issues which it contended were within the scope
of the limited rehearing order. ALJ Wu ruled that only six of
the issues were relevant and disallowed the other seven. SoCal
took exception to this ALJ ruling and asked under Rule 65 that
the ruling be referred to the Commission for review. Om
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November 3, 1982, the Commission at its scheduled conference
affirmed ALJ Wu's ruling. Subsequently, on November 12, 1982,
SoCal f£iled a Motion to Broaden Issues on Rehearing, reguesting
once again that the Commission direct the ALJ %o allow SoCal
O submit evidence on the excluded issues.

On the same day of the PHC, November 2, 1982, SocCal
filed a Motion to Disqualify the Assigned ALJ. On November 10,
1982, staff filed comments responding to SoCal's motion to dis-
qualify. On November 22, 1982, Chief ALJ M. Carlos issued a
ruling denying SoCal's motion to disqualify. The very same day,
SoCal filed a Restatement and Renewal of its Motion to Disqualify
the Assigned ALJ. Despite Chief ALJ Carlos' ruling, SoCal asks
that the Commission consider its restated and renewed motion.

At the PHC, ALJ Wu set four days of hearing,
November 22-24 and November 29. SoCal presented just two
witnesses. Consequently, hearing was held only on November 22
and 29 in Los Angeles. Staff, TURN, and the California Gas
Producers Association participated through cross-examination.

On December 6, 1982, oral argument was held before
President John Bryson, the assigned Commissioner Priscilla Grew,
and ALJ Wu. SoCal, staff, and TURN gave oral argunents. The

limited rehearing was submitted for decision after the oral
argunment.

Additional Evidence Received
At Limited Rehearing

SoCal presented two witnesses in the limited rehearing:
Latimer P. Lorenz, research engineer, and Willis B. Wood, Jr.,
president and chief executive officer of Pacifiec Lighting Gas
Supply Company. Lorenz sponsored exhibits on lsfo price data.
wood explained SoCal's supply policy during the record period
and other reasons for SeoCal's discretionary purchases of NW and
PGEE gas during October, November, and December of 1980.
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A.

., LSFO Price Data

Additional lsfo price data for the period
October 4 to December 4, 1980 was taken by Lorenz
from Platt's Oilgram Price Report (Platc's).
Lorenz used Platt's information to derive price
ranges for lsfo with a maximum 0.5% sulfur content‘
and for lsfo with a maximum 0.3% sulfur
content.

Lorenz applied the staff’'s
methodology as he understands it to the Platt's
information. Staff takes Platt’'s published
range of No. 6 high-sulfur fuel oil prices for
the Los Angeles area and makes an adjustment
to recognize the low-sulfur content require-
ment in the Los Angeles basin. Staff then
adds to the adjusted prices an amount for 2
transportation ¢ost based on a 20-mile delivery
distance and an amount for a 67 sales tax. The
resulting oil prices in dollars pexr barrel are
then converted to equivalent gas prices in
dollars per million Btu using a conversion
factor of 6.16 MMBru/barrel. These lsfo prices
based upon the staff methodology are contained
in Exhibits 29 and 30.

Lorenz further testified that the staff
uses a comstant low~sulfur adjustment for each
month derived from the first trading day's prices.
For example, the staff's low-sulfur adjustment
for 0.57% lsfo for Octobexr is $7.50/bbl., for
November $5.00/bbl., and for December $2.50/bbl.




A.60339 ALJ/1lk/bw

Lorenz also calculated low-sulfur adjustments
.on & daily basis for the period Ogtober 4 to
December 4, 1980. On a daily basis, his caleu-
lated low-sulfur adiustments for 0.5% 1sfo
vary from $4.36/bbl. to $7.57 in October, from
$2.82/bbl. to $6.29/bbl. in November, and from
$2.66/bbl. to $4.08/bbl. in December. The lsfo
prices with a2 daily low-sulfur adjustment are
contained in Exhibits 31 and 32.

Finally, Lorenz noted that the
Commission im D.82-04-113 used an average of
the 0.5% 1sfo price ranges developed by the
staff for the months of September and October.
The average price range used by the Commission
of $4.70 to $4.87/MMBtu was applied to all gas
purchases in the recoxrd period. Lorenz points
out that if the Commission imstead had averaged
data for QOctober, November, and December, 1980
for 0.5% lsfo, the alternate fuel oil price
range would have been $4.69 to $5.04/MMBru.
Since the PG&E discretiomary purchase cost
$4.31/MMBtu and the NW purchases cost $5.02/MMBtu,
both purchases are within this average price
range.

SoCal contends that the high end of the
averaged data for October, November, and December
or $5.04/MMBruv is the appropriate reference for
application of the alternate fuels price test
set forth in D.82-04-113. SoCal submits that
averaging data for October, November, and
December, the three months in which Solal
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purchased the discretionary gas from PG&E

cand NW, is more appropriate. SoCal also
contends that since the Commission has used
the high end of the price range in some
earlier decisions, the Commission should
continue to use the high end and find thar
SoCal’'s discretiornary purchases of $5.02/MMBtu
NW gas and $4.31/MMBtu PGE&E gas in the recoxrd
period pass the alternate fuels price test.

In summary, SoCal presented 1lsfo
price data drawn from Platt’s. The data show
ranges of lsfo prices, the high purxchase price
and the low purchase price on a given day.

The ranges were adjusted to approximate the

price of both 0.5% lsfo and 0.37% lsfo. Finally,
low-sulfur adjustments based on the first trading
day of each month and on a daily basis were
caleulated.

SoCzal favoxrs use of the high end of
the price range. SoCal maintains the 0.3% lsfo
is moxe appropriate because it is closer to the
0.25% lsfo that P-5 customers in SoCal's service
area are required to burn. Last, SoCal contends
that the lsfo price data derived from a daily
low=sulfur adjustment are more useful to evaluate
its gas purchases made on a daily basis. SoCal
argues that the staff's use of a f£ixed low-
sulfur adjustment derived from the £first trading
day of the moanth figures is better suited to
rate design proposals.

Staff counsel recommends that the
Commission use the low end of 0.57% lsfo price




A.60339 ALJI/1k/bw

range data. Staff counsel maintains that 0.5%

. 1sfo data is preferable because SoCal's P-5
¢customers ¢an sell theixr 0.25% lsfo in the 0.5%
lsfo market. According to staff counsel, the
relevant market is the one in which the excess
lsfo would be sold by the P-5 customers. In
his view, P-5 customers ¢an sell 0.25% lsfo
to entities which are allowed to burn 0.57 lsfo.
In addition, staff counsel contends that reliance
on the low end of the lsfo price range is
warranted because there was an extremely soft
market for oil in the record period. Staff
counsel argues that in soft market conditioms,
the low end of the lsfo price range is the
better indicator of what a P-5 customer's

. excess oil may be sold for than the high end
0of the lsfo price range.
TURN also disagrees with Solal's
interpretation of the lsfo price range data.

- TURN notes that SoCal advocates use of the
average of the prices for the first trading
day of October, November, and December as the
only alternative fuel price figure to measure
the prudency of SoCal's purchases during that
entire period. TURN argues that SoCal's method
would apply posted prices at the beginning of
December to SoCal’s purchases in the prior
nonths of October and November. TURN c¢laims
that the more appropriate way to average data
would be to use the most recent two-month
averages for each month of the record perioed.
For purchases of NW gas made in October, TURN
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asserts the Commission should use an average
. 0f September and Qctober data. For the
November purchases, TURN would have us use an
average of October and November data. Finally,
regarding SoCal's purchases of XW gas from
December 1l-4, TURN points out that SeCal cannot
respond to posted prices and change its purchasing
practices until three days after the price is
posted. Thus, SoCal’s purchases of XW zas on
December 1-3 could not have been influenced
by the change in posted prices on December 1.
Therefore, TURN submits that an average of
November ancd December data should apply only to
an evaluation of the reasonablenmess of SoCal's
December 4 purchases of NW gas. SoCal's
decisions to make other NW purchases during
December 1-3 could have been affected only by
the lsfo prices posted before December 1.
TURN agrees with staff chat 0.5% lsfo
price data should be used wather than the 0.37%
1sfo price data. TURN takes no position on
whether monthly low-sulfur adjustments as calcu-
lated under the staff methodology or daily low-
sulfur adjustments derived by SoCal should de
used. However, TURN points out that SoCal’'s
derivation of daily low-sulfur adjustments
manipulates the published information to pick
the highest possible low-sulfur adjustment.
TURN argues that SoCal’s selectiom of the
highest posted price difference as the adjustment
figure overstates the wresulting lsfo prices.
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TURN maintains that a low~sulfur adjustment
. based upon an average of the posted price
differences more accurately reflects the
actual premium a buyer would pay or that a
seller would require for 0.25% lsfo.

TURN also supports staff coumsel's
recompendation to use the low end of the lsfo
Price range data. TURN points out that the low
end of Platt’'s range comsistently has been
used in the staff’'s rate design proposals.

TURN also emphasizes prior Commission decisions
which state that the low end is the more relevant
data. (See D.82-04-119, pz. 29.) Finally, TURN
argues that the $3.50/MMBtu price of SoCal‘'s GN=-5
gas during the record period should have exerted
a dovnward pressure on posted prices in the lsfo
market.

TURN also advocates removal of the
transportation and sales tax factors which are
added to Platt's posted prices under the staff's
methodology. TURN contends that those two
factors were added to Platt’'s figures so that
the Commission could estimate what a buyer of
1sfo would pay. In the presemnt case, TURN argues
that the Commission is using Platt's figures to
ascertain what a seller of lsfo would have
recelved if it sold its lsfo. Therefore, in this
proceeding, TURN maintains that the lsfo price
ranges should not be adjusted upward to include
estimated transportation and sales tax expenses
which are paid only by buyers.
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SoCal agrees with TURN's premise
- that the Platt's Information should be inter-
preted from the sellex's rather than the
buyer's perspective. SoCal further agrees
that & seller would not receive sales tax
revenue and perhaps that amount should mot
be included in the caleuvlation. EHowever,
SoCal argues that the Commission In the past
has relied upon the staff’s methodology which
adds In sales tax and transportation costs.
SoCal submits that the Commission should be
consistent and should apply the previously
adopted staff metholology without making any
changes. FHowever, if the Commission departs
from the staff methodology as recommended by
TURN, SoCal contends that the Commission must
also consider the income tax deductions thar
will acerue to an electric utility £f ir sells
lsfo at a loss. SoCal maintains thar if sales
Tax and transportation costs are removed from
the caleculation, then the zax benefits of a
loss deduction must be added im.

TURN responds that the income tax
benefits alluded to by SoCal are illusory
since an eleetric utility's gains or losses
from the sale of fuel oil are passed through

in Energy Cost Adjustment Clause (ECAC)
proceedings.
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B. SoCal's Supply Policy in the Record Period

Pacific Lighting Gas Supply Company
(PLGS) is an affiliate of SoCal which acquires
all gas supplies that SeCal depends on. Wood,
as president and chief executive officer of
PLGS had primary responsibility for the day-
to-day operations and the decisions on
what volumes of gas were teken from SoCal's
suppliers. Accordingly, Wood's testimeny should
be the definitive statement of Solal's reasonms
for purchasing the NW and PG&E gas at issue.

. Wood testified that the purchases
of NW and PG&E gas stemmed from a ten-day smog
siege that occurred October 1-10, 1980. During
this time, So0Cal's P-5 customers were required
. to burn 100% gas in their electric gemerating
plants.

SoCal met this increased P-5 demand
by withdrawing gas from storage even though at
that time of the year, it usuzally was injecting
gas into storage. Solal began purchasing
discretionary gas from PG&E om Qctober 4 to
meet the high P-5 customer requirements.

On October 11, the smog siege ended
and P-5 demand dropped off but comtinued at

' a high level. SoCal continued to buy PG&E gas
and on Qctober 28 began purchasing NW gas.
SoCal at that time was trying to refill its
storage reserveirs in anticipation of the
winter season while maintaining low priorit
service.

-12-
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SoCal ¢id not curtail service to P-5
- eustomers during this peried. Solal's objective

was to maximize the volumes of gas that it could
deliver to its customers. Wood testified that
the PG&E and NW supplies were acquired to serve
SoCal's P-5 customers at this time. Wood
maintains that the PG&E and NW purchases were
consistent with SoCal's contract commitments,
Commission policy, air pollution control policy,
and SoCal's own company policy to purchase and
supply gas as long as a market is available.

The NW and discreticonary PG&E purchases
were discontinued after December 4. Starting
December 4, 1980, the weather became vnusually
warm and SoCal’s high priority load decreased.
The weather continued to be unseasonably hnot
through the end of December, January, and
February except for a few days in January.

SoCal discontinued receipts of all PGSE gas on
December 26. And on December 27, SoCal began
undernominating El Paso and Transwestern deliveries
due to lack of market.

During January and February, 1981, SoCal
undernominated about 16.6 billion cubic feet of
El Paso and Transwestern gas. Wood testified
that this undernomination was caused by the
unexpected hot weather in December, January, and
February. Wood further testified that if normal
weather conditions had existed, high priority
sales would have absorbed the undernominated
El Paso and Transwesternm supplies.
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In Wood's opinion, SoCal could not

. foresee that its £all 1980 purchases of NW
and PG&E gas wouléd result in & turnback of
lower priced gas at a later date. The
company's expectation was that normal weather
would occur and comsequently all primary
supplies would be used. Wood contends that
the undernomination was caused by hot weathew
which could not have been reaseomably foresecen.

At the time SoCal was acquiring the
PG&E and NW gas, Wood testified that management
was aware of the GN-5 rate of $3.50/MMBzu,
which was below the purchase price of $4.31/M¥Bru
PG&E gas and $5.02/MMBru NW gas. Wood also
testified that SoCal comsidered the comtract
price that Its P-5 customers were paying for
lsfo. However, Wood explained that to SoCal
the significant factor was the rolled-in cost
of gas, not the incremental cost or the GN-5
rate,

None of the above consideratioms
apparently carried much weight with Wood at the limited
rehearing. He repeatedly testified that the primary
reason SoCal bought the gas at issue was to
follow Commission and State policy to maximize
gas supplies and displace foreign oil. When
asked if SoCal would have purchased the NW and
PGSE gas based on its own policies, Wood
responded as follows:

-1l
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"We did it only zo supply a
market that we thouunhit wo
should supply. And absent
D*Oﬂo meements from the CPUC .
and rom the California Legl
lature that indicated .ha-‘
what we should be doing, we
wouldn't have done i:, I don':
taink.” (Vol. 11, wr..1052.)

Thus, Wood implied that any cconomic
considerations were overridden by the company's
interpretation of general Commission and
statoe policies.

‘

During cross-examination, Wood ulso was

asked how the Commission's D.91969, & CPUC 28 &l
issued July 2, 198C, nad affected the company's
supply policy. D.91969 stoted inter alia that

£ soCal continued to purchase NW goc, an

. affirmative showing demonstrating the rcasonablencess

of those purchases would he. required in the noxt
CAY proceeding, bevond a reference o general
Commission policy (4 CPUC 24 at 85-27). Wood
replied at first that he did not reccll i€
management was concerned about D.S195%., Laser,
he conceded that there was an awareness o the
decision's caution to SoCal about continued .
purchases of NW gas.

=15~
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Issues Raised by Limited Rehearins .

The purposc of the limited rehearing was to permit
SoCal and other partics to introduce additional spot markes
lsfo price data relevant to the recoxd period. In additionm,
D.82~09-109 allowed any party to introduce further evidence
on the question of whether it was rezsonadbly foresecable that
the PG&E or NW purchases would displace future lower cost
supplies I is first shown that the purchases meer the

I}
-
o

-

£ ic
alternace fuel price test.
e tt]

As s
limited scope of the rehearing and nas filed a motion to

broaden the issues to permit the introduction of other issues.
SoCal raised the following 13 issues at the PHC:
1. What were the prevailing alternate
fuel prices during the period at
issue?
What was cthe lowest ¢ost method P-5
customers had for disposing of
excess 0il?

iscussed carlier, SoCal disaprees with the

Did the NW purchases meet the spot
market test?
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Did the PG&E purchases meet
the spot market test?

Did the purchases of NW or
PGEE gas result in undernomina-

tion of ELl Paso and Tramswestern
supplies?

Assuming the purchases meet the
spot market test, was it reasonably
foreseeable that they would result
in turnbacks of less expensive gas?

What does "'reasonably foreseeable”
mean?

Should the altermate fuel test be

applied in the South Coast Air
Basin?

Should the spot market test be
applied retroactively?

Is the appropriate adjustment the
difference between the cost of
NW gas and displaced EL Paso and
Transwestern gas?

What is the appropriate azmount of
the disallowance?

Was SoCal operating under a Commission
mandate to maximize Iits gas purchases
during the peried in question?

Even if it was foreseeable that
ELl Paso or Transwesterm supplies
wotuld be turned back, was SoCal
per se imprudent?

We subsequently affimmed the ALJ's ruling allowing
only issuves 1, 3, 4, 6, 7, and 1l and excluding issuves 2, 5, 8,
9, 10, 12, and 13. VNonectheless, we note that some testimony
erept inte the limited rehearing on most of the excluded issues.
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In arguing for a broadening of the issues, SoCal
has misunderstood the purpose of the limited hearing granted
in D.82-09-109 as well as certain language on page 20 of
D.82-04-113.

SoCal claims that it must have yet another opportunity
to show what actually happened in the zTecord period. Among
other things, SoCal would subpena P-5 customers to
testify how they disposed of excess lsfo in the record
period. This after-the-fact analysis is not what we intended
or have ever sought. We are interested in the facts, information,
and other data that were available or should have been available
to SoCal at the time it was acquiring the NW or PG&E gas at
issue. We judge the reasonablemess of utility decisions on
the facts existent at the time. SoCal repeatedly has emphasized
that it did not know how its P-5 customers disposed ol excess
lsfo during the recoxrd periecd. The language on page 20 of
D.82-04-113 refers only to knowledge that SoCal had at the time
it was acquiring gas priced above spot market prices. An aftex-
the-fact inquiry into what P-5 customers actually did with
excess lsfo is mot relevant to our evaluation of the weasonableness
of SoCal's decisions. SoCal's motion to broaden the issues
will be demied. The additional evidence on lsfo prices has
been introduced in the limited wehearing. The parties also
were afforded an opportunity to introduce additional evidence
on the foreseeability question. Nothing more was intended or
shall be permitted.

We now have the following issues before us:

1. What alternate fuel cost data was
available or should have been
available to SoCal at the time it
was purchasing NW or PG&E discretionary
gas?
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After review of the above data,
do either the NW purchases or the

PG&E purchases pass the alternate
fuel price test?

For those purchases that pass the
test, was It reasonably foreseeable
that the purchases would displace
lower cost gzas in the future?

For those purchases that do not

pass the test, or for those

purchases which foreseeably dis-

placed lower cost gzas, what is the

appropriate disallowance?
V. Discussion
A. The Prevailing Alternate Fuel Cost Data

As stated previously, we will look to
price data that was known or should have been
known by SoCal at the time it purchased the W
and PG&E gas.

SoCal throughout all our CAM proceedings
has relied upon Lundberg surveys of lsfo trans-
actions in southern Califormia. SoCal certainly
was aware of Lundberg~provided price data which
usually werebelow Platsf's published informatiom.
We note that SoCal consistently has referred to
Lundberg as the authoritative source for rate
design purposes. If we used SoCal's preferred
Lundberg survey data as our alternative fuel
price test standard, we could find that not
only the NW purchases but the PG&E purchases in
the record period fail the test. As stated in
D.82-04-113, during cthe very same time SoCal
was paying 50.2 cents per therm for NW zas and
42.1 cents per therm for PG&E gas, it was
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recommending that the retail rate of 35 cents
,per therm should be lowered to 33.4 cents per
therm to maintain its low priority customer
maxket. That recommendation was based on
Lundberg survey data. Not surprisingly,
SoCal did not elect to offer its touted
Lundberg surveys in this limited rekearing

as the appropriate lsfo price reference.

SoCal claimed in the original
proceedings and again in this limited rehear-
ing that it relied upon contract price infor-
mation comtained in electric utility reports
when evaluating the economics 0f NW or PG&E
purchases. As stated in D.82-04-113, that
information overstates the P-5 customer's
ineremental cost of 1lsfo. Solal's counsel
acknowledged at the oral argument that these
data are flawed. Moreover, TURN has pointed
out that at the same time SoCal was buying 50.2
cents per therm NW gas, on November 3, 1980,
SoCal's witness Marvin Douglas was testifying
in another CAM proceeding, A.59929, that the
mOSt recently xeported electrie utilitcy contract
prices for 0.257 lsfo ranged from 46.1 to 47
cents per therm. (See A.59929, Vol. 1, Tr. 14-15.)
Apparently, this contract price data, which
SoCal has claimed iz relied upon, did not
prevent SoCal's purchases of NW gas in the
record period at issue.
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The point of the foregoing is that SoCal
.made little or no effort to measure its purchases

of NW or PG&E gas against lsfo prices. SoCal's
counsel succinetly summarized the company's
attitude in the £fall of 1980 as "first of all,
we are in the business of buying and selling
gas.” (Vol. 12, Tr. 1l1l11i.)

In SoCal's prior CAM proceedings, we have
consistently relied upon Platt’s information, as
adjusted by the staff methodology. We will
continue to use this information, as adjusted by
the staff methodology,as SoCal can be charged in
all fairness with knowledge of its established
significance. Furthermore, SoCal ackaowledged
at oral argument that we correctly applied the
alternate fuel price test with Platt's informa-
tion adjusted under the staff methodology in
the companion D:82-04-114. SoCal recommended
that we continue to apply staff’s methodology
to Platt’'s information to determine the lsfo
price ranges rather than adopt a new method.

In D.82-04-113 we used an average of
September and October alternate fuel prices
based on the staff methodology for all the
purchases made in October, November, and
December. We will use that September-October
average only for SoCal's purchases made in October
since that was the most recent price data available
to SoCal in that month. For November, we will use-
an average of October-November alternate fuel
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prices since that average was the most recen:
information known to SoCal. TFor December,
we will use the October-November average for

the December 1-3 purchases and the November-
December average for the December 4 purchase
of NW gas. The applicabdble lsfo price ranges
are as follows:

reriod LSFO Price Range Averagze

October 4«31 $4.70-54.87 MMBru
November 1-30 $4.70-84.91 MMBru

December 1-3 $4.70-84.91 MM3Tu
December & $4.64-85.09 MMBzu

The November-December average is not used until
December 4 since that is the first day that the
December 1 posted price in Plact's could have
affected S50Cal's supply strategy. (This also
is true for the £irst few days in November:
however, use of different averages in November
does not change the outcome of tho alternate

fuel price test ac it does in Decemboer.)

We reject SoCal's claim that 0.3% lsfo
data should be used rather than the 0.5% lsfo data
used in the staff methodology. S stated
before, we are following the methodology uszed
Dy staff in prior CAM proceedings. Staff has
always developed price ranges based on Platt’'s
0.5% lsfo price data. We will nos depart from
this methodology now to use 0.3% 1sfo price
data. Furthermore, a P-5 customer in SoCal's
service ared ic not limited to =he 0.25% lsfo
market when it attempts to scll its 0.25% lsfo.
SoCal offers no persuasive reason why its P=-5
customers would be constrained 2o zoll oil
only to ecach other in an excess oil situation.

Regarding the daily Plutt's prices
offered in the limited rehedring, we are persuaded
by the testimony of SoCal's own witnesses that

-21-
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recognition of daily information in the

T company's operations would be cumbersome
and difficult. SoCal certainly &id not refer
to Platt's information on a daily basis in
the record period. Moreover, daily
calculations were not used by staff in prior
CAM proceedings; trended monthly figures
were used. ‘

Finally, we will use the high end
of the lsfo price ranges as the appropriate
alternate fuel price even though substantial
evidence in this proceeding supports use of
the low end or averaged figqures. We do so
because staff has always calculated a range
of prices and it is possible that SoCal could
have looked to and relied upon the entire

range of 0.5% lsfo prices adjusted under

the staff methodology when purchasing NW and
PG&E gas in the record period. Our use of
the high end is also consistent with our
application of the alternate fuel price
test in D.82~04-114.

The end result of this second look
at prevailing lsfo prices is that the PGLE
purchases at $4.31/MMBtu still pass the
alternate fuel price test f£rom October 4~
December 4. The NW purchase at $5.02/MMBtu
on December 4 now passes the tes:. However,
the remaining NW purchases from Qctober 28
to December 2 still £ail the test.
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Poreseeability ©0f Undernomination _
. of E1 Paso and Transwestern Gas Supplies

In D.82=-04-114 we £found SoCal
imprudent for purchases that passed the
alternate fuel test but were found to have
displaced lower cost gas rather than high
cost 0il. We &id not undertake this analysis
in D.82-04~113 since we found that SoCal's
NW purchases failed the test. OQur second
review of prevailing alternate fuel prices
changes our original decision in that the
December 4 purchase ¢f NW gas now passes
the alternate fuel test.

If it was foreseeable that the
December 4 NW purchase would result in El Paco
or Transwestern undernominations, then the
purchase was unreasonable even though it now
passes the alternate fuel test.

. We are satisfied that the undernomina-
tions were not foreseeable if one assumes
normal weather patterns. SoCal could not
have reasonably foreseen the hot weather which
reduced its high priority customer demand.

The reduced demand is the primary cause of
the undernominations.

We remain ¢onvinced, as set forth
in D.82-04-112, <that SoCal should have
realized that its high level of service to
P-5 customers through October and November




would creakze an excess oil situation. The

resulting collapse ©f the 0il market in

na
December wag particularly foresceable since

the same tning haé happened only six months
earlier in June.

Amount of Disallowance

We reaffirm our prior £inding in D.82-04=1132
that but for the Nw purchases, SoCal would have
meen able %o place eguivalent amounts of addi-
tional El Paso and Transwestern volumes in
January ard February.

Discretionary gas purchaces digplace
©il ané increase the available o0il supply.
Increased oil cupplics lower demand for the oil
and drive the price downward. The more
discretionary gas acquired by the gus utili
the greater the impact on o1l prices.

In this case, 50Cal's Nw purchases,
excluding the December 4 purchase, dicplaced
lower ¢ost 0il. In addition, the purchases
created an oxcess oil situation for the clectric
utilities #hot later were forced to burn oil.

We ztand by our carlier finding
that an actual conzsequence of the Nw
purchases was a reduction of purchazes from
El Paso and Transwestern. Therefore, the
ratemaking adjustment for the NW purchases
calculated in the same manner described in
D.£2-04~113. The volume of NW gas is adjucted
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to remove the December 4 purchase. The dis-
‘allowance is calculated as follows:

$5.02 NW gas
-2.36 Weighted average of ELl Pazo and Trancwestorn

2.66 % 4296 Mdth = $11.427 million
Motion to Disqualify Assigned ALJ

SoCal's two motions %o dizZgqualify ALJ Wu were made
under Code of Civil Procedure (CCP) Section 170(a) (4) and (e)l/
on the grounds that in a previous proceeding before the
Commission involving the same parties and izsues as the present
proceeding, ALJ Wu served as staff counsel for the Commiccion
staff.

1/ The relevant language of Section 170(a) (4) and (e¢) of the Code of
Civil Procedurc recads as follows:

"(a) No justice or judge shall sit or act ag zuch in any
. action or proceeding:”

woow W

When, in the action Or proceeding, Or in any
previous action or proceeding involving any of
the same issues, he has been attorney or counsel
for any parcty:; or when he has given advice to
any party upon any matter involved in the action
or proceeding; or when he has been retained or
employed as attorney or counsel for any pares
within two yedrs prior o the commencement of
the action or proceceding:”

w o w ow

No judge, against whom a statement of objection
or disqualification has been filed pursuant to
this section, chall hear or pacs upon any
cuestion of fact or law concerning his dis-
qualification or the statement of objeetion or
disqualificaction filed against him; bus in every
guch case, all such questions concerning the
Judge's disgualification shall be heard and
determined by some other judge agreed upon by
the parties who chall have appeared in the
action or proceeding, or, in the event of

their failing to agree, by a judge assigned to
act by the Chairman of the Judicial Council...."
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SoCal's reasoning is twofold., First, SoCal argues
CCP Section 170(a) (4) which refers to justices or judges
to ALJs who are comployees of adminiserative agencies
¢h ag the Commission. Second, SoCal then contends that if
CC? Section 170¢ iz cpplicable, the facts set forth in affidavits
attached to i1ts motions meet the reguisements of CCP Saction
170 (a) (4) and result in automatic disgualification.
We disagrzee with SoCal'c contention 4hat CCP?
Section 170 applies to the Commission. sSoCul relies upon
Andrews v Agricultursl Labor Relations Roaurd (1981 28 Cal 38
781 a3 authority for this point. We £ind that SoCal has
miséonstrued the holding of that case.

in Andrews, the Court reviewed administrative
cegulations governing the disqualification of Administrative
Law Qfficers (ALQ) appointed by the Agricultural Labor
Relations Board (Board). The Court held that the petitioner's
bu:den of showing the actual cxistence o©f Lias iS5 not met by

teral perception of an appearance of b‘ 2. (Andrews

at 79L-7932.) The Court continues on page 794 o
that: "The foregoing considerations, of course, are

applicable to the disqualification of o 3udicicl
i

n the administrative system." SoCul interpreots this
ement to mean thut the provisions of CCP Secction 170
are applicablc not only to judicial courts but %0 adminictrative
agencies as well. N pester reading of the opinion suggests
that the Court wos merely commenting thut an appearance of
bilas standard should not be substituted for o concrete chowing
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0% actual bias in the administrative as well &s the judicial
setting. This reading is confirmed by the language following
SoCal's selective oxcerpt which states:

"Indeed, the appearance of bias ztandard
may be particularly untenable in certain
administrative settings. TFor cxample,

in an unfair labor practice proceeding the
Board iz the ultimate faczfinder, not the

ALO. (citationc omitted) wWe therefore
£all to see how a mere subjective belief
in the ALQO':s appearance of bias, as
diztinguished from actual bias, can
prejudice cither party when the Board.is
respongible for making fagtual determinations,
upon an independent review of the record.”
(22 Cal 2¢&.at 794.)

The Court clearly recognized that the mere appearance or
apprehension of bias in an ALO, who lacks authority to even
make final findings of fact, is ingufficient grounds for
disgualification.

We find that SoCal, lacking any other authority, has
elevated dicta contained in a footnote to the Andrews opinion to
meanings far beyond those intended by the Cour®t (see 28 Cal

3¢ at 793). The Andrews opinion plainly does not apply the
provisions of CCP Section 170(a) (4) =0 the Commission
Or to other administrative agencics.

The logical conclusion of SoCal's reasoning is
any staff counsel is barred from employment as an ALJ at
the Commission for at lecast a period of two years. Setting
aside our prior legal analysis of this ¢laim, SoCal apparently
believes that ALJ Wu's activity as cfuff counsel in an
crguably related procecding Creates an appearance of bias
which is detrimental to the integrity of ocur administrative
process. In other words, 5o0Cal submits that ALJ Wu's prior
position taken as stafl councel implics that it will not
~receive a fair hearing because of his previously stated
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opinion even though SoCal emphasizes that its motion does not
contain any implication ©f actual bias.

We strongly disagree with SoCal's premise. AsS
stated by Justice Mosk in the Andre&s case at p. 791:

"Not only would it be extraordinary %o
find a judicial officer who is totally
without a2 thought on all issues, the
discovery ©f such a rare intellectual
eunuch would suggest an adverse
reflection on his qualifications.”

If ALJ Wu had not taken any position as staff counsel in the
prior proceeding, we would guestion his gqualifications o
competently preside over this case. The fact that he has
expressed opinions and positions in his prior role as staff
counsel supports rather than detracts £rom his assignment.
We recognize that our Rules of Practice and Procedure

do not contain any rules for disqualification of an ALJ.
The PU Code does not give us any statutory guidelines. How-
ever, the absence of an explicit procedure did not disadvantage
SoCal in this case. SoCal was permitted to argue for dis-
qualification at the PEC. SoCal filed a motion to disqualify
the aséigned ALJ raising 2all grounds that it believed relevant.
This motion was considered and denied by the Chief ALZ,

'who is responsible for the assignment of ALJs. SoCal

" then filed a second motion to disqualify which has -
been reviewed by the Commission even though the Chief ALY
denied the original motion. Thus, SoCal has been given a
full opportunity to argue for disqualification. We are
not persuaded by SoCal's arguments that the assignment of

ALJ Wu in any way deprived SoCal of a fair hearing.
Effective Date '

Because our initial disallowance in this matter occurred
in 1982, this order should be effective today so that the matter is

concluded in 1982 and SoCal can close its accounting records in the
same calendar year.
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Findings of Fact

1. A limited rehearing of D.82~04~113 was granted by the
Commission on September 22, 1982.

2. A duly noticed PHC was held on November 2, 1982;
evidentiary hearings were held on November 22 and 29, 1982; oral
argument was regeived on December 6, 1982.

3. The rehearing was limited primarily to consideration of

additional lsfo price data relevant to the period October 4, 1980
through December 4, 1980.

4. The relevant data for application of the alternate fuel
price test are 1sfo price information that was known or should have
been known to SoCal at the time it was purchasing PGSE or NW gas

5. In the record period, SoCal was aware of or should have
 been aware of the prices from Platt's 1nforwatxon ad;usted under
the staff methodology for 0.5% lsfo.

6. It is reasonable to assume that SoCal cannot respond o Platt's posted
prices until at least three days following pudblication of ‘the prices.

7. The September-October average of Platt's price information
adjusted under the staff methodology of $4.70-$4.87 MMBtu should
be applied only to the October 1980 Purchases.

8. An average of October-November price ranges derived from
Platt's information and adjusted under the staff methodology of
$4.70-$4.91 MMBtu should be applied to the November 1980 purchases.

9. The October-November average also should be applied to the
December 1-3 purchases: an average of November~December price ranges
of $4.64~55.09 MMBtu should be applied to the December 4 purchases.

10. The purchascs of PGSE discretionary gas pass the alternate
fuel price test. '
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11l. Purchases of NW guas £rom October 28, through
December 2, 1980 Zail the alternate fucl price - the December 4
NW gas purchase passes the teost.

12. It waz not reasonably foresccable at the time that the
December 4 purchaze of NW gas would dicplace cheaper supplies of gas.

13. The October 28~December 3, 1980 purchasez of NW gas displaced
cheaper EL Puso and Transwestern gas.

l4. A disallowance of $11.427 million iz reaconable based upon
the differcnce between the price of purchased N gas and the price
of cheaper EL Paso-Transwestern gas.
Conclusions of Law

l. The alternate fugl price test is baced on o roeview of

facts, circumstances, and conditions ox

o)
istent at the time the utility
is purchazing gas; an after-the-fact analysis of historical cevents

ie not relevant to a determination of reasonaplencss.
2. CCP Section 170 is not applicable to ALJs cemployed by
the Commission.

ORDER ON LIMITED REHEARING

IT IS ORDERED that:
. SoCal's XMotion to Brouden Iscues on Rehearing is denied.
- SoCal'sz Motion to Disqualify the Assigned ALJ ig denied.
- The stay ©of D.82-04-113 ordered in D.§2-09~109 ig
terminated.
4. D.82-04=-112 iz modificd os follows: ' 1//
Fin€ing of Fact 22 shall rea

d:
"22a. The prevailing alternate fu
during October 1980, using
was $4.70-54.87 MMBru.

o
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"22b. The prevailing alternate fuel price range
during November 1980 and December 1~3,
1980, using the staff method, was $4.70~
$4.91 MMBtu.

"22¢c. The prevailing alternate fuel price range
on December 4, 1980, using the staff
method, was $4.64-55.09 MMBtu."

Finding of Fact 23 shall read:

"23. The purchases £rom NW, excluding the
December 4, 1980 purchase, 80 not meet
the alternate fuel price test.”

Finding of Fact 27 shall read:

"27. The amount disallowed is $11,427,000,
pPlus interest.”

Conclusion of Law 6 shall read:

"6. SoCal's purchase of NW gas from October 28,
1980 through December 3, 1980 was imprudent.”

Ordering Paragraph 6 shall read:

"6. SoCal shall reduce its balancing account
by $11,427,000, plus interest, calculated
from February 1, 1981 on account of imprudence.”

This order is effective today. .
Dated DEC 221982 , at San Francisco, California.

I will £ile a partial dissent JOBN E BRYSON
and concurring opinion. President
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D.82-12-104
A.60339
Opinion on Limited Rchearing of D.82-04-112

COMMISSION PRESIDENT, JOHEN E. BRY$9N, concurring and digssenting:

While I concur with application of the alternate fuel test
and concur that the test should result in disallowances, I dissent
from two clementz of this decision.

First, it scoms to me that, whercas rate design is based
only on £irst of the month Platt's oil prices, SoCal's decision
whether or not to purchase discretioncry hiéh-priced gas and whether
to serve low priority customers should be made on the dasis of the
latest available information as to alternate fuel prices. Rate design
which is set by the Commission every six months cannot responé to
daily or weckly changes in the market, but u:iliﬁics in their fuel
procurement can and should. The majority opinion appcars to conclude
that SoCal was given notice of the rate design approach and may
thercfore have relied on it, but I belicve it inherent in the recason~
ableness requirement which applies €6 all utilisy decisions that
important management decisions be based on the latest_information
reasonably available. Application of & daily test taken together with

assessment 0f the electric utilities’' proceeds £rom oil sales
would likely lead to a greater number of disallowed purchases in this
case.

Sccond, I believe that the Commission should have reopened
on the question of the appropriate amount o0f the dicallowance. D.32-
04-~113 takes asz the appropriate adjustment the diffcorence between the
price of the Northwest gas purchased in October, November, and carly

December and the price of the Il Paso andé Transwestern gas turned away

. during the following months. Hewever, the link between the Northwest




puzchazes here disallowed and the subscguent failurcto purchase
lower-priced El Paso and Transw séérn gas is complicated and, I
believe, uncertain. The principal complications arise f£rom the fact
that éausation depends on independent actions by clectric utilities.
The causation theory adopted here is that by selling natural gas €o
P-5 customers after the smog alert, SoCal allowed those customers to
build up o©il in inventory. Then, whea theiy oil inveatories werce
full, the P-5 customers were "forced” to burn oil rather than purchasing
natural gas. Thus, there was no natural gas market at the time when
the lower priced E1 Paso and Transwestern ¢as became available.

I am not certain, however, that ;urning away the El Paso and
Transwestern gas was a coaseguence of the Northwest purchase. Electric
tilities in an excess oil position could rcasonably purchase the
natural gas only when the cost of the natural gas was lower than the
sunk ¢osts of their oil inventory minus the net reveaves o0 be gained
from selling the oil. 8Siace that is the case arguab}y the purchased
natural gas led or should have led at the same time to oil sales in
cqual amounts. If that ocurred there would in fact be no build up in
electric utility oil inventorics as a conseguence of the purchases.
Moreover even if oil inventories were reasonably built uwp, the changing
cconomicz o0f a softening oil market might have made it no longer
prudent for clectric utilities to buy gas instcad of burning oil.

Under that circumstance the purchasce of the Northwest gas would have

had no causal rclationship to the subscguent failurce to purchase E1

decizion finds that it waz not foresecable that the
Northwest purchascs would lcad to failure to purchase El 2azo supplics.
The theoxry oI the deecision is that all costs, foresceable or not,

caused by an improdent ac~ she I be di An alternative




theory, which would avoid the difficult causation questions posed
above and which may be more prac:;gal, certain, and moxe consistent
with the limited-risk Limited-ra2tura nature of the regulated monopoly
utility, is that the disallowance should be calculated by the terms of
the alternate fuel test ifself. To the c¢xtent that the purchased

natural gas exceeded in price the cost of low sulfur fuel oil, it

should be disallowed. In any event, this is an issue which I believe

was worthy of rchearing.

This decision and that in D.82-04~114 underscore well the
difficulties inherent in after-the-fact rcasonableness review-type
ratemaking. 7o fairly judge thesc purchases 0% nigh cost gas, the
Commission had to scek to put itself in the shoes of the SoCal Gas
fuel procurement officers during the relevant months in 1980. 1In
doing this, the Commission had 4o take into account at least the
following factors: prices of all available ¢as sources, contract
terms other than price such as annual and monthly minimum takes,
varying seasonal gas inventory requirements, varying sgasonal gas
purchase oppostunities, the lovel of clectric utilitices' oil inventories,
the changing state of the fucl 0il market into which clectric utilities
woulé sell if they purchased natural gas, the terms of clectric utility
oil supply contracts, the possibility of air cuality-related natural

gas requircments, and whether or not to decline to sell to certal

n
customers in the interest of avoiding purchascs of high-priceé gas.
To the cxtent that the Commission cmploys after-the-fact

zeview processes as the exclusive or primary means of establishing

regulatory incentives for the most rigorous bargaining and sounde




strategy for fucl purchases, it iz incumbent on the Commission to

undertake this kind of review. But given limited rescurees, the great

difficulty in fully separating what should have been known at the time

from what is now known and the difficult judgments that prudency
determinationswill always involve, the Commission should, as much as
possible, prefer regulatory approaches which set down rates and
guidelines in advance, providing utilities the incentive to manage
their own businesses within those rates or guidelines. This ig the
classical mcans of utility requlation and to the extent that costs for
an average year can with reasonable accuracy be projected, it is
preferable. With the projected test year approach, the roles of the
PUC and the utilities arxe morxe appropriate to what each can and should
do well and the incentive effects are more direct, certain, and
uniform.

For that reason the Commission in a related case is today
shifting a larger percentage of Southern California Edison's Company
{uel costs into base rates. By employing the projected-~test-year
base-rate approach, the Commission will have greater assurance that
the utility is not assuming cost-plus rate treatment and giving less
than the most complete attention to its fuel procurement decisions.
This in turn should mean that there will be fewer occasions on which
the Commission will have to put itself in the position of management
for a complete and microscopically~detailed after-the-fact review of

guestionable decisions.

~
i ¢ G
@ ooz

December 22, 1982 Jaﬁy E. BRYSON, PRESIDENT

San Francisco, Calis
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would create an excess 0il situation. The
'tesulting collapse ©f the oil market in
Decembe:r was particularly foreseeable since
the same thing had happened only six months
earlier in June.

Amount of Disallowance

We reaffirm our pn%o: finding in D.82-04-113
that but for the purchases, SoCal would have
been able toplaczwéquivalent amounts of addi-
tional El Paso and benswestern volumes in
January and February.

Discretionary\gas purchases displace
oil and increase the available oil supply.
Increased ¢il supplies lower denmand £or the oil
angd drive the price downward. The more
discretionary gas acquired gy the gas utiliiy,
the greater the impact on oiﬁ\prices.

In this case, SoCal"s NW purchases,
excluding the December 4 purchace, displaced
lower cost oil. In addition, ;he,purchases
created an excess oil situation for the electric
utilities that later were forced tg\bu:n oil.

Thezesores We stand by o&: earlier
finding that an actual consequence of the Nw
purchases was a reduction ¢of purchazes from
El Paso and Transwestern. Therefore, the
ratemaking adjustment f£for the NW purchases is
calculated in the same manner described in
D.82-~04-113. The volume of NW gas is adjusted
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SoCal's reasoning ic twofold. First, SoCal argues
that CCP Section 170(2) (4) which refers to justices or judges
applies to ALJs who are employees of administrative agencies
such as the Commission. Second, SoCal then contends that if
CCP Section 170 is applicable, the facts set forth in affidavits
attached to its motions meet the requirements of CCP Section
170(a) (4) and result in automatic disqualification. ‘Salaliga AT
T T £ 341" W2 PR S R Ay R+ o oy 03 e ama

Witk &L disagree with SoCal's contention that
CCP Section 170 applies\to the Commission. SoCal relies upon
Andrews v Agricultural Labor Relations Board (198l) 28 Cal 24
781 as autheority for this Point. We find that SoCal has
misconstrued the holding oi\Yhat case.

In Andrews, the Court reviewed administrative
regulations governing the disqualification of Administrative
Law Officers (ALQO) appointed by éhe Agricultural Labor
Relations Board (Board). The cOuQE\Peld that the petitioner's
burden ¢f showing the actual existence ¢f bias is not met by
its unilateral perception ¢f an appearance of bias. (Andrews
28 Cal 38 at 791-793.) The Court cont% ues on page 794 to
state that: "The foregoing considerations, of course, are
egqually applicable to the disqualification\bira judicial
officer in the administrative system.” SoCal interprets this
solitary statement t0 mean that the provisions of CCP Section 170
are applicable not only to judicial courts but to administrative
agencies as well. A better reading of the opinion suggests
that the Court was merely commenting that an appearance O£
bias standard should not be substituted for a concrete showing
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1l. DPurchases of NW gas from October 28, 1980 through
December 3, 1980 fail the alternate fuel price test: the December 4
NW gas purchase pasczes the test.
12. It was not reasonably foreseeable at the time that the
December 4 purchase of NW gas would displace ¢heaper supplies of gas.
13. The October 28-December 3, 1980 puxchases of NW gas displaced
cheaper El Paso and Transwestern gas.
4. A disallowance of $11.427 million is reasonable based uPoOn

the difference between the price of purchased NW gas and the price
of cheaper El Paso-Transwestern gas. '
Conclusion of Law

l. The alternate fuel/b:ice test is\based on a review of
facts, circumstances, and conditions existent at the time the utility
is purchasing gas; 2n after~the-fact analysis of historical events
is not relevant to 2 determination of reasonagleness.

the Commission.
T IO RS Lot e L e frr ey “rarey

2. CCP Section 170 is not applicable to\ﬁéJs employed by

Lo L o e K N

ORDER ON LIMITED REHEARING L

IT? IS QRDERED that:
1. SoCal's Motion to Broaden Issues on Rehearing is denied.
2. SoCal's Motion to Disqualify the Assigned ALJ is denied.
3. The stay of D.82~04~113 ordered in D.82-09~109 is

terminated. i %

4. D.82-02-11¢ is modified as follows:
Finding of Fact 22 shall read:
"228. The prevailing alternate fuel price range

during October 1980, using the staff method,
was $4.70-$4.87 MMBtu.

RS




