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BEFORE TEE PUBLIC UDILITIZS COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of +the Application ; Application 82=-04-65
of GREYEHOUND LINES, INC. ) (Piled April 28, 1982)

QRXIXIQ

)

Applicant Greyhound Lines, Inc. (Greyhound) regues<s <ha<
the Commission exempt Greyhouné ané its agents, who are none aployees
of Greyhound, from the provisions of %he Pudlic Ttilities (PU) Code
in The performance of intrastate loczl picrup and delivery (PUD)
service within commercial zones estadlished by +he Interstate
Commerce Commission (ICC) of dus express shipments moving in
conjunction with Greyhourné's intrastate line~-haul Passenger stage
operations. In the alternative, Greyhound regques%ts that the
Commission "amend or modify General Order 102 and any addi4ional
rules and regulations so that they will he ordered inapplicable <o
pasgenger siage corporations who may or may not hold highway carri
authority for the purpose of performing a limited intrastate 2TD
service of dbus express in conjunciion with their line-haul vasseng
stage operations.”

Bus Express Services, Ine. (3ES), Ca 2
Public AZfairs Council (Teamsters), California Trucking Asso
(CTA), and +he Commiszsion's Transportation Division stafs opposed +he
granting of the application. CTA and Teamsiers recuest <hat a
hearing b%e held on <the application.
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Background

Greyhound operates principally as a passenger stage
corporation transporting passengers, dbaggage, and express dy bus via
regular routes in interstate and intrastate c¢commerce throughout 2
consideradble portion of the United States, including California. In

r
California, Greyhound's inter- and intrastate operating rights are

generally coextensive. The purpose of this application is to achievs
for Greyhound the same flexibility of operation in the PUD of
California Intrastate bus express chipmenis that federal motor
er laws and regulations accord it in the PUD of interstate bus
e as interstate ané intrastate traffic will de
the PUD operations. In its intersiate operations,
ses its agents, who are nonemployees of Greyhound, %o
1 PUD service o0f expressz shipments for Greyhound. The
o

truckes suitadble for urban delivery ané handle only

h have 2 prior or sudbsecuent movenent in
Greyhound's line-haul dus service. Their PUD service iz confined +to
ICC commercial zones' between which Greyhound has heen authorized
by the ICC to conduct passenger siage service on a regular route
Yasis. PFederel motor carrier laws and regulations consider <this
interstate PUD service ancillary +¢ that of the line-haul carrier and
éo not require either the PUD carrier or 4he dus company +t0 comply
with federal laws and regulations except cerstain safely

provisions.2

On +the o<her hané, the PU Coée and Conzission regulavtions
require both Greyhound anéd i4s nonemployee agents (who are

1 The outer limits of a commercial zone are measured from the base
municipal doundary and, depending on <he population of <the base
municipality, range £rom +three miles %0 20 miles deyond the municipal
boundary (49 CPR 1048).

2 Ex Parte No. MC-%7 (Sub-No. 20) - Terminal Areas for Exopress
Shipments by 2us (1%77,) 128 NCC 20&. (4% Crr 104&,.107.)
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independent contractors but referred 4o as agents by Greyhound) <o
odbtain truck operating authority from +the Commission before

e h? byl

intrastate tralfiic may be handled in the PUD operation. Zach ¢f then
would be considered highway ¢arriers with the agents classified as
subhaulers for Greyhound.3 In an effort 4o comply with <these
requiremenié, Greyhound +0ox *he ZLirst step anéd £iled Application

(A.) 61038 which resulted in Decision (D.) 82-04~34 which granted
Greyhound a certificate authorizing the following trucking operations:

"20 provide pick-up and delivery service of

bl T

express shiyments 40, from, and within <the

conmercial zones of cities and towns, as

defined by <he Interstate Conmmerce Conmission

in Title 49 - Transportation, Cole of Fecderal

Regula+tions Section 1048.10% issued Decenher

1976, limi<ed 4o shipments having a prior or

subsequent novement in line-haul scheduled

intercity passenger dus service.”

This operating authority allows Greyhound o
engage in intrastate PUD operations dy <ruck using its
enployees. Zowever, Ordering Paragraph 2.g8. 0f that
acmonished Greyhound to comply with the Commission’s
Series (G.0.) 102 which relaetes 4o <he uze 02
event Greyhound elects <o have its agents perforz PUD for Greyhound.

Under G.0. 102 a sudhauler is recuired <o have a highway carrier

certificate or pernit Vo engage in sudhauling. Greyhouné now seeks

an exenption for itself and its agents Lfron the provisions of +the 2T
Code and G.0. 102.
Operations Recuested to be Exempn<

are described in detail in +the application as follow

The operations <o which the recuested exempiion would apply
<«
ot
"In providing its pick-up ané delivery servi

ot T

your Applicant, Greyhound appoints comnission
agents. These Agents, by use of their

-

3 Avplication of Morgan Drive Away., Tne., e% al. (1971) 71 CPUC
. 70% an¢ ¢ited cases.
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employees, provide the applicant and i%s
customers with a wide range of services
including ticketing, dilling and rating,
baggage and express handling, c¢laims
processzing, passenger accommodation and other
carrier services held out hy the company under
% tariffs. CThese cozmiszsion agents also
operate drug stores, filling svavions,
restaurants, newssvands. giftshops and other
related dut non=tariff dbusinesses. The
utilization of local commiszion agenss
fashion has Yeen +the custon in the dus
for many years. Agents customarily are
conpensated for their services on the dasis of
2 percentage or an agreelé share oF +the revenue
generated through agency s+tations.

"The agents t0 bhe appointed in conjunction with
the pick-up and delivery service will function
unéer +he direction of and coatrol of Greyhound
just as the Commiszion Agen%ts who reprecent
Greyhound and sell i4e passenger <transyortation
services through on-line agencies in the state
of California. If a shipper or consignee has a
complaint, 14 will be édirected to the
Applicant, Greyhoundé. CThe pick-up and delivery
agents will operate under 2 Piek-Up ané
Delivery Service Agreement with Greyhouné, a
¢copy 0f which is a2%vached herevo ané nmarxed
Exhibit A. In addition an appropriate vehicle
ecuipment lease will be executed, a copy of
vhich Agreement is also z2ttached markec Exhidbis
2. Az further evidence of the control over the
agents and responsidilisy for the service, <The
vehicle in which the pick-up and delivery
service will he conducted will be identified
with the Greyhound logo and registered
trademarks. In conjunction therewith, 2
Licensing Agreement, a copy of which is
likewise attached marked Zxhidbit C will bde
executed by the parties. Also attached marked
Exhibit D is a sample advertising piece used in
the prozotion of Greyhound's pick-up anc
delivery service. I% will De immediately
evident that the responsidbility, control and
direction of the pick-up and delivery service
will be Greyhound’'s.

deficient in any way or not condéucted

0f performance and Greyhound receives

—4—
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complaints froz the pudblie, the Agreement, as
provided therein will Ye pronptly +erminated.
This will thereby assure <hat <he chipping
pudblic will be satisfactorily served dy
Greyhound in conjunction with their pick-up and
delivery requiremen<s.

"From the foregoing, the Commission will readil
appreciate that one of the major atiridutes of
the entire pick-up and delivery program of
Greyhound iz the method by which its pick-up
and delivery service operations, nationwide,
are conducted, i.e. by the use o0f agen<ts rather
than eaployees. Applicant's mode of operation
as provicded in the aurthority granted by <the
comnission as highway common ¢arrier will be
restricted t0 those shipmen<s having a prior or
subseguent movenment in the line-haul intercisy
scheduled service of Greyhouné. Shipmenss will
not ve both vicked up andé édelivered in <he zanme
¢ity nor will they be <transported in 2 door-+o-
door service from one c¢ity %o another in
continuous movement. Applicant's program
designed %o involve the pickup of ghipment
within an authorized civy zone, carriage +
applicadle terminal or ageney in a van or
gimilar vehicle, transferreéd 4o and trangporied
in a passenger-carrying vehicle (bus) dbetween
named cities in i4s passenger stage operations
ant either picked up 2% +the Greyhound Terminal
in the destination city or delivered at that
end by vthe Greyhouné local pick-up anéd deliver
agent. Agent's pick-up and delivery service
pay be utilized at the origin or dectination
point or b»oth."

Motions to Dismiss “he Apm»lication

ig
ol
o}

The

2ES, Teamsters, and the Commiszszion s+taff each filed a
motion to dismiss the application dbased on the contention +hat 4h
relief sought by Greyhound is beyoné <he power ané authority of <he
Commisszion to grant because the PU Code requires Greyhound's agenss
to have highway carrier authori‘ay4 10 engage in “the described
cervice for Greyhound, otherwise known as sudhauling. Eence, relief

from this statutory requirement can come only £rom the ILegislature.

an b/ uiw

% Dy cose §§ 1063, 3511, 2515, 3515, 3541, 3571, 3582, 3591.5,
3592, 3596.5, %611, and 3620.

-5 -




A.82-04-65 ALJ/¥m/3in

In {%s response 4o the motions, Greyhound contends that by
virsue of Article XII, § & of the State Constitution the Commission
is vested with bdroad rulemaking authority under wvhich it can give <the
requested relief. rthermore, Greyhound contends the Commission can
also give the requested relies under PU Code § 701 which givesz the
Commiszion broad supervisory powers %o do all things when it
concludes that such action L5 necessary and convenie
exercise 0f the Conmmission's power zané jurisdiction.

YXew Pederal Bus Remulation

On Septembder 20, 1982, 2 date subsequent to the filing of
+his application and all pleadings in respect to the application, the
Pederal Bus Regulatory Reform Act of 1982 (the Act) was signed invo
law by President Reagan. The Act became effective November 19, 1932
and added, among other <hings, subsection (e¢)(1)(C) (the feceral
preemption) 4o ( 10922 of Title 49, United States Code, which reads
as follows:

"No State or political subdivision thereol and

no interstate agency or other political agency

0f two or more Svates shall enact or enforce

any law, rule, regulation, standard or other

provision having the force ané effect of law

relating to %the provision of pickup and

delivery of express packages, newcpapers, or

mail in a coomereial zone 4f the shipment has

had or will have a prior or zubsequent movenen?d

by dus in intrastate commerce and if a city

within +he commercial zone, as éefined in

section 10526(D) (1) of %his +title, is served Yy

2 motor common carrier of passengers providing

regular route transportation of passengers

subject to the jurisdiction of the Commiscion

under subchapter II of chapter 105 of this

title.”

The Congressional FTindings in Section 3 of the Conference Repo
Report No. 97-780, ©7¢h Congress, 24 Seszion) on <the Act sta
"State regulation of the motor bus indusiry has, in certain
circums<ances, unreasonably burdened interstate cozmerce.”
o0fficial notice of +the federal preempiion and the Conference Re

nt in the

a8 thesir consideration, in our opinion, is of paramount importance
deternmining the outcome of <the case.

\

-6 -




A.B2=04=65 ALJ/¥p/in

Diseussion

no

intrastate PUD operations in ICC commercial zones under +he
conditions orth in the preemption. IL <the federal preempvion iz
applicadle casge, it woulé provide Greyhound and its agents
with the relief Greyhound seeks. Greyhound woulé be
obtaining our authority %o conduct <the proposed i
operations in comnmerceial zones where i+t has inter
regular route operating authority. Eence, 2 disn
application woulé de in order respecving such intrasta
operations.

In this case we consicer the federal preemption, not +the 2U
Coée, %0 be <%he prevailin law and holéd <hat we must apply the
prevailing law. A simil
was amended in 1978 wo i

part as follows:

L.

ar jssue aroce when the Pederal Aviavtion Act
nelude 492 TSCA 1305(2)(1) which provided in

"...n0 state or polivtical subdivision thereof
ané no inters<tate agency or other political
agency of two Qr more states shall enaet or
enforce any law, tule, regulation or s<%andard,
or other provision having the force anc effect
of law relating to rates, routes, or service
oL any air carrier having authority uncer
subchapter VI of this chapter 4o provicde
interstate air <ransportation.”

The Ninth Circuit Court of Appeals in Hughes Air Corn. et al v
California Public Utilitiesz Commission. et al. (1981) 644 F 28 1334,
o

regulate
n the ground
*hat it was within the power of Congress 40 ¢0 £0 unéder <the commerce
clause of ¢

held +that this provizsion preempited our Jurisdiction %o
intrastate air transportation (PU Coée & 2730-2740.5)

he T. ation. The court held thet the regulation

-—p

o

of air carriers is not such an integral ané izmportant aspect of state
life that the federal government's preemption of thiz state

regulation interferes with the state's sovereignty guaranteed by the
Tenth Amendment.




A.82-04-65 ALJ/km/3in

That case cited with approval U.S. v California (10%5) 207

o
US 175, 1984 which held that "the power of a state %0 fix intrastate

railroad rates must yield %0 the power of <he national goverament
when the regulation is appropriate o the regulation of interstate
commerce.” Thus, our regulztory power over intrasiate transport
by air is preemptidle Wy federal law. We conclude +ha< +he .eaeral
preemplion is equally effective %o oust us of juriséiction over <he
subject PUD <rucking operations. Eence, we will dismics <he
application for lack of jurisdiction insofar as i+ yertaing %o
intrastate PUD under conditions deseribed in <he CTederal preenmption.
Zay appear Vo sun counter to Arvticle %,
al provision) 0f the State Convti*ut on which

An ~ém‘nictra ive agency, incluéing
an adninistrative agency created by <he
Constitution...has no power:

e

"(e) To declare a s%atute unenforceadle,

refuze 10 enforce 2 sta%ute on <the dhasis
Teceral law or federal *egu’a*io“v prohi
enforcement 0 such statute unless an appellate
court has made 2 cn:erm‘na*ion **a* the
enforcenent of such statute is prohibited by
federal law or feceral regulastions.”

As of the date of this order, we are not aware shat any appellate
court has Getermined <hat the Teceral preemption uncer tihe Act iz
controlling, nor are we aware that any pencing in a cours
which may lead to such determination. *he constitutional
provizion does not reguire Greyhouné or genve o walt for an
appellate court order before they may lawfully engage in intras<a<e
PUD operations without having %o abide by PU Code provisions or
Commission regulations. Eence, i+ woulé be meaningless for the
Commission to cecry those operations or 4o fail %o recognize their
iewiulness pending 2 future appellate court determination. The law
does not reguire the performance of i{éle 2¢%s.

-8 -
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While waiting for-
recuired by the constitu
needlessly compelling,
tariffs, reports,
that dbus companies and their
2ee of 8500 %o zecure from us
permits TO congucy operavions OV
juriséd ion. We would Ye regquir
they *awfullv do not owe6 for v
comply with PU Code prov
federal preemption has
izmportanstly, varties su
what under the prevail . zre clearly e
in proceecings 5 iavolving the i
preemprion, she constivtutional proviszion
arbisrarily and unfairly ce
right to effectively ac
preenption, of the right v
and of < : To obtain n Commiczion
these reasons, we Yelinve wthnt the constiziutional
provizion runs counter to due process of law and o The sunrenscy

Py

. . . 2 . C e o
clause of the U.S. Constitution.” We cannot at the zome time have jurisdiction

PU Code § 1070(n) and ¢ 50024.
U Code §500%.1.
PU Coce § 5001%.

& Article VI of
pertinent pars:
which zhall be o

0% the’ Land: and
anything in the Conss
neotwitnstanding.”

o waa
£
P Y ] d

s
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and not have

cannoet dlink

federal laws

exercise of our

on applicavions

regardless of the ¢

we may pretend th

iz a conclucion

subdivision (¢), requires uc

with our oath of office.? In this case we

have Jurisdiction over intrastate trucking operations pcr
conditions descrided in the federal preempion, and
that pert of the application on thoce groﬁuds.

"here is also another
constituvtional preovizion is
appellate court decision <o

hadts §52

Jurdisdiction over the iasv:

Q , . ,

- A3 Commissioners we

swear To the following o assnm;AU
gelennly swear (or affs wi lﬁ Suppors
Conssitution of =<he e Consti
of Californin oagainst ;
bear true faith and allegi
States and the Constituti :
obligation freely, wzvnou: ady mental
evasion; and <havt I will well and faiz
upon which I am 2bhout to eanter." Ve f
Though nov surprising, that the oath ¢
0f the United 3tates ahead of The Coqu:
also note That we do : oc reach uocny the

(a) and (») of Article III, Section %.5. ass
from sudsecsion (c), alg0 are invalid under
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conditions described in the federal preemption. PU Code § 202, whieh
governs the regulation of highway common carriers, states, in pars,
as follows:

"202. Neither <his part nor any provision
thereof, except when specifically so
stated, shall apply +o...interstate
connmerce, except insofar ag such
application ic permi<ted under <the
Constitution and laws of the United

tates..."

And PU Code § 3506, which governs +he regulation of highway permit
carriers, reads in part, as follows:

"3506. This chapter shall no%t Me ¢construed
as a regulation of commerce...anmong
the several states, except insofar as
such regulation is permitited under
the provisions of <the Constitution
and the aets of Congress of the
United States.”

svated belore, the Conference Report found that "State regulation

o

the motor dus industry has, in certain circumstances, unreasonadbly
nec intersvate commerce”. This £inding indicates that +there ig

rd
such an appropriate relationship between state regulation of the PUD
of intrastate bus express shipments and 4he PUD of invterstate dus
xpress shipments +that the state regulation of the former 2T

s would indeed "anply to...interstate commerce” in the zense
that those words are used in PU Coée § 202. Such application is
indirect, of courcse, but PU Code § 202 does no*t require +that state
regulavtions be directly appliceble to interstate commerce before that
regulation becomes inoperative. It reguires only +that the
regulations "apply" to interstate commerce in some manner. PU Code

§ 3506 prohidits us, in effect, from regulating commerce among <the
several states. Where interstate commerce has become unreasonadly
burdened by intrastate regulation as founé by <the Conference Repore,
intrastate regulation has the effect of regulating interstate
commerce. EHence, by operation of PU Code §§ 202 and 3506 we lack
Jurisdiction over intrastate PUD operations conducted under <he
conditions deserided in the federal preemption.

-1 -
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Az 10 the motions of BES, Teamsz%ters, and +he staff to
dismiss the application, we will grant +the motions dut only insofar
as they apply +0 PUD operations conducted by or Tor a dus company av
points which are not served on a regular route dasis by an ICC
certificated bus company. We believe the Morgan Drive Away case and
the cited cases contain ample explanation and discussion why we
cannot grant the exenmpiion for those intrastate operavtions.
Otherwise, the motions will Ye denieé for reasons sitated in our
discussion inveolving the federal preemption.

The underlying facts set out in the application, on which
the -application is based, are not in dispute. Only the conclusions
+0 be derived from the facts are in dispute. Therefore, we see no
necessity for presenting these facts at a hearing.

Pindings of Taet

1. Greyhound is a passenger stage corporation whose extensive
certificated regular hus route operations in intraszvate and
interstate commerce within the state are generally coextensive.

2. Greyhound reguests that +the Commission exempt Greyhound and
its agents, who are nonezployees of Greyhound, from provisions of the
PU Code and G.0. 102 in the performance of local intrastate PUD
service within commercial zones estadblished by the ICC or dus express
shipments moving in conjunction with Greyround's intrastate line-haul
passenger stage operations.

%. Greyhound has 2 highway common carrier certificat
by the Commizzion authorizing it %o perform intrastate PUD
bus express shipmenis within ICC commercial zones of 4raffic hav
prior or subseguent movement i
passenger bus gervice.

n line=-haul schedulec intercity

4. Greyhound proposes
the PUD of both
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5. The agents will lezzse vehiclez 4o Greyhounéd which will be
driven by agente or employees of the agen<ts.

6. The vehicles will de painted with the Greyhound name and
1080

7. The agen®ts will be operating under PUD contracts wiv
Greyhoundéd.

€. Greyhound will compensate its agents as set ou% in +he 2UD
contract for providing PUD service.

©. The agents will not be enmployees of Greyhouné in performing
the PUD service.

10. The agentzs will e operating as zudhaulersz for Greyhound
where the conduct of those o s are under Conmzission
jurisdéietion.

11. CZA, BES, Teamsters, and the staff odject 4o the granting

2 the application and ezach moved +to dismiss +the application on the
grounds that Greyhound's regquest is beyond <the power anéd authority of
the Commission to grant.

12. After <the application and all pleadings with respect <o *he
application were £iled, the Act was enacted into law ané hecan
effective November 19, 1082. The Act preempits sitate regulation of
pickup and delivery service related %o express packages, newspapers
or zail in a commercizl zone if the shipment has had or will have a

W oas e

prior or subseguent movement in intrastate conmerce and a ¢ity withi
v -

he conmmercial zone iz serveéd by a motor common carrier regulated dy
the ICC.

1%. The TUnited States Congress has found state regulation
of the mo+tor dbus industry with respect 40 commerce has, in

14. To0 alleviate durdens on both inverstate and intrastate
commerce, and to give proper recognition to the federal zuprenmacy
clause, it is necessary that the ordering varegraphs of +his decision
be effective the date of signature.

-13 -
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Conclusions of Law

1. The provicions of | ivizi ! re PU Code do
not apply T0 inserstate commerce

2. vate regulation ;
under conditions descrived i - =3, cenp! 25 an adverse
effect upon interstat

congucted

3. rovigiong of Chapser ! ! she U Code do
10T apply

4. conaueted

5. Thre PU Coce does n
enforce the provisions of zh

operations performea un
preempvicn,

under condiy

andé Conavitusi
, Suhpurapgcapn

vo ignaor
Due Proc

3.5, subdivis

ion
deny due proces
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2. The federal preemption acts +through the commerce and

supremacy clauses o0f the United States Constitution to effectively
relieve the Commission Irom jurisdiction over the intrastate PUD
operations conducted under conditions descrived in the federal
preemption described in Pinding of FPact 12.

10. The state constitutional provizion, Artiele III, Section
3.5, subdivision (¢), does not act 40 give the Commission
Juriséiction to regulate the intrastate PUD operations conducted
under conditions descridbed i{n the ZLederal preempiion.

11. In conducting the proposed intrastate PUD operavtions under
conditions other than those described in the federal preemption
Greyhound and its agents will be highway carriers as defined in 2U
Code & 3511. ,

12. Az highway carriers, Greyhound
by the PU Code and Commission regulations 4o have either
certificate or pernit froz the Commission defore they may commence
intrastate PUD operations under conditions other than those descrided
in the federal preempiion.

1%. The Commission has no authority or power +o exemp+
Greyhound or its agents from abiding by +the provisions of the PU Code
in the conduct of intrasvate PUD operations conducted under
conditions other than those described in the federal preemption.

14. The mo%tions 40 dismiss made by BES, Teams<ters, and
Comaission s%aff should be granted %0 the extent that

apply 1o Greyhound's reguests that it be exenmpted from +the provisions
of the PU Code and Commisszion regulations in conducting PUD
operations under conditions other <than descerided in“%he federal
preenption.

15. The motions to dismiss nmade by 3ES,

intrastate PUD operations performed under conditions describded in the
federal preempiion.
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ORDE

IT IS ORDERED <hat:

1. The motions of BES, Teamsters, and Commission staff are
granted insofar as those motions apply to intrastate PUD operations
conducted under conditvions other than those described in the federal
preenpvion.

2. The motions ¢f BES, Teamsters, ané Commission 2+afs are
-

s
denied ingzofar as those motions apply to intrastate PUD operations
concucted under conditions deseribed in <the federal preemphion.

2. Those parts of the application (a) requesting exemption
from the provisions of the PU Code and Conmmizsion regulations
respecting intracstate PUD operations performed under conditions other
than those desceribed in the federal preempitions anéd (dH) requesting
exemption from the provisions of the PU Code ané Commission
regulations in the conduct of intrastate PUD operations under
conditions described in <the federal preempiion are dismissed for lack
of Jurisdiction.

This order is effective today.
Dated 2 1982 , 2%t San Franciszeo, California.

=

RICHARD D. GRAVELLE
LEONARD M. GRIMES, R
VICTOR CALVO

a2 S0

s ot
Tz, Commisioners /270

Commissioner John E. Bryson
Present but not participating
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While waiting for an appellate court decision we would de
required by the constitutional provision %o wacte taxpayers' money in
needlessly compelling, handling, and processing the £iling of
tariffs, reports, ané applications. We would be required 4o demand
that dbus companies and <heir agents unnecessarily pay an spplication
fee of 3500 to secure from us a highway carrier certificate or
permits to conduct operations over\whichmye now have no
jurisdiction. We would be reguired %o extéiet\?rom +hem <axes which
they lawfully do not owe6 for use by &e in compelling then’ 4o
conply with PU Code provisions ané Comgission regulations which 4he
federal preempition has relieved <hen frog\gomplyin with. More
importantly, parties such as applican< woulg be deterred from doing
what under the prevailing law <hey are clearly entitled <o do.

In proceedings before us involving the issue of federal
preempiion, the constitutional provision would \Fquire us to
arbitrarily and unfairly deprive one or more of the parties of %their
right t0 effectively assert the legal right %o rely\?n the federzl

reemption, of the right +to have c¢asec decided under\?revailing law,
and of the right +o obtain a Conmission decision that is\not
arbitrary. reasons, we Yelieve that <he constitutional
provision runs coun to due process of law ané %0 the suprenmacy
clause of the U.S. Constitution.® We can not a< +he s2ze <ime have
jurisdiction

2 PU Code § 1010(b) ané & 5004.
5 20 Code $5003.1.
T P Code § 5001.

8 Article VI of the United States Constitution provides, in

pertinent part: "This Constitution, and <the Laws of the United States
which ghall be made in Pursuance thereof... chall be 4the supreme law
of the Land; and +he Judges in every S+ate zhall dhe bdound <heredy,
anything in the Constitution or laws of any State 0 <he Contrary
notwithstanding.”
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and not have jurisdéiction over a particular +trucking operation. We
cannot dlink our eyes and pretend 4that the federal constitution and
Tederal laws G0 not exist. To éisregard or ignore federal law in <he
exercise of our quasi~judicial powers and responsibdilities in *uling
on applications such as the one hefore us woulé izply <that,
regardless of the clarity ané pﬁ}pose with which Congress haz acted,
we may pretend there is a gap in +the reach of federal s4atutes. This
is a conelusion which we cannot uph;§'. Article III, Section 3.5,
subdivision (¢), requires us 4o act in % manner funéamentally a* oéés
with our oath of office.g- 4

e £
b e O,

ok In this case we

deseribed in the federal preempiion, and we will éismiss +hat
the application on +those grounds.

There iz also another reason %o finé +ha% +he
constitutional provision is inoperative %o require

us to wait Jor an
appellate court decision 4o %ell us, defore we ceciéé\xhat we have no
Jurisdiction over the intrastate PUD operations conducted under

° As Commissioners we are reguired under 2T Code Section 302 %o

swear %0 the following oath upon assuzming office: "I (name) éo
solexnly swear (or affirm) that I will zupport andé defend +vhe
Constitution of the Unived Staves and +he Constitution of the S<ate
of California against all enemies, Sforeign anéd domestic: thas I will
bear true faith and allegiance 40 the Constitution of the Unised
States and the Constitution of California: <hat I <ake this
obligation freely, without any mental reservation or purpose of
evasion; and that I will well ané faithfully éischarge the duties
upon which I am about 0 enter.” Ve find i+ highly significant,
vhough not surprising, that the oath <wice refers <o <he Consti+ution
of the United States ahead of the Constitution of California. We
also note that we do not reach today +he guestion whether sudsections
(a) and (b) of Artiele III, Section 3.5, assuming they are severable
fron subsection (¢), also are invalid under “he Supremacy Clause.

- 10 -
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Conclusions of Law

T« The provisions of Part 1 of Divizion 1 0f +he PU Code do no+
apply to interstate commerce.

2. tate regulation of intrastate PUD operations conducted
under conditions descrided in the federal preenption has an adverse
effect upon interstate commerce.

5. The provisions of Chapter 1 of Division 2 of <he PU Code do
nov apply <o regulation of

4. tate regulation conducted
under conditions deserided

-~

unreagonable burden upon interciate commerce.
5. ©The PU Code coes no% ;?Ve the Commissio
enforce the provisions of the PU Code respecting intra
i;\described in th
preedption, unless pernitied by <he laSE\g? the TUnited State

operations performed under conditio

6. The federal preeapsion deniec staQSF, including California,
the authority to regulate intras+tate PUD operaqi?n when perfornmed
uncer conditions described in the federal preemp®

t won.
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unconstitutional. because—Livvars tHis Conniselon, a stave ™"

agninistrativeagency~entrusteda it s imiid-bcdrd lmpOWer Smantu i
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law, such-as.-the~federal-preempiionor c¥ase regulation of

dglivery servive~teserthed—in-RiMEings 0 Fary—2. [nsofar

~II, Section 3.5 requires %his Commission 40 ignore or disregard

applicable federal law, % o violates %he Due Process Clause of

the Fifth Anmenément to the Unived Sta%ves Constitution made applicadle

%0 the svtates through the Fourteenth Amendment.

&
< als

8. CThe state constitutional provision, Artiele III, Section
3.5, subdivision (¢), does not give the Commission effective power %o
deny due process of law to parties coming before i%.




