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Department of Transportation,
tate of California,

Comp.ainant,
v Case 8§2-08~01
(Filed August 4, 1832)
Southera Pacific Transportation
Company, a c¢orporation,

Defendant.
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(For appearances see Decisions 82;10 031 and 82-11-032.)

.

Additiornal Appearances

Sdward J. Conaor, Jr., Attorney at Law,
for Californiz Department of Transportation,
complainant. ‘

Brobeek, Phleger & Harrison, by Malcolm T. Dungan
and Thomas M. Peterson, Attorneys at Law, for
Southern Pacific Trancsportation Company,
defendant.

oz ox

On February 17, 1683, the California Pudblic Utiliities
Commissior (Commission) issued Decision (D.) 83-02-038 o*d#rlng
Southern Pacific Transportation Comparny (8P) to appear on
Tedbruary 15, 1982 and show cause why SP; D. K. McNear, Chairman of
SP: R. D. Krebs, President of SP:; W. J. Lacy, Vice President of SP;
or such other off: » of SP under whose direction and control the
commuser rail tr arqpo*tatlon service between Oxnard and Los Angeles
ceased on February T and 8, 1983 should not be adjudged in contemp?t
of this Commission for violation of the orders contained in
D.82-70-041. SP was ordered to make available McNear, Krebs, Lacy,
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or such other officer of SP under whose direction and control the
service ceased on February 7 and 8, 1983 to answer under oa%
questions concerning the discontinuvance.
A copy of D.83-02-038 and a true copy of the affidavit of
Morris of the Commisslion’'s Legal Division, and a copy of the
press release dated February 4. 1983 were personally served on
John J. Corrigan, General Soliecitor for McNear, and on E. A.
Flazmengo (Fiammengo), an officer of and statutory agent for SP. The
certificates of service were received as Exhidits 53 and 54.
The orders contained in D.82-10-041 are as follows:

-
[

service between Oxnard and Los Angeles with intermediate stops at
various coamunities (the service) beginning on October 18, 1982 on
the schedule tendered by SP on Oc¢tober 17, 1982 using the passénger
equipment furaished by California Department of Transportation
(Caltrans).

2. SP was ordered to execute 2 "Locomotive Agreement" and a
related "Reinmbursezent Agreement" (copies of which were attached %o
the decision).

3. Caltrans was given the right of immediate entry to SP
properiy and S? was ordered to make the property availadle, to
construcet station and parking facilities at Northridge, Moorpafk,
Camarillo, Burbdbank, Burdank Airport, and Chatsworih in accordance
with plans on file with the Commission.

SP has testified that it dic not operate passenger tr
service between Oxnard and Los Angeles on February 7 and 8, 198

SP's counsel stipulated that 3P did not request any authority or

permission from the Commission prior to the suspension of operations
of February 7 or &, 1982. Tnere is no factual question, then, that
§P failed to operate the service as ordered by the Commission on two
scparate days. The sc¢hedule tendered by SP on October 17, 1982 is
marked Exhibit 45 in this proceeding and shows two zorning trains and
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twe evening trains for a total of eight traines that did not operate
over the two-day period. The remaining question is a legal one - did
this Commicsion have jurisdiction to regquire SP $0 operate the
service? 3P contends that this Commission has no Jjurisdiction over
the subject matter of this proceeding. It dases this contention on
four things:

1. That under the Staggers Rail Act of 1980 (49
U.8.C. § 17507 et seq.) (Staggers Act)
Jurisdiction over intrastate rail
transportation of the State of California and
its agency, this Commission, ceased.

That the Interstate Commerce Commission (ICC)
declared officially that this Commission has
lost 21l jurisdiction over intrastate rail
transportation in the State of California.

That the ICC, by order of May 4, 1982,
effective May 11, 1682, assumed jurisdiction
over the very subject matter of this
proceeding, £o the exclusion of thne power of
the State of California.

That 8P, in compliance with federal law,
filed its tariff with the ICC which did not
suspend and did not investigate that tariff
which Dbecame effective, and is now the
measure of SP's rights with respect o
intrastate rail transportation. The only
body with jurisdiction to declare that tarif?
ualawful is the ICC.

SP concluded its opening statement by urging the Commission

t0 exercise its jurisdietion to determine that it had no Jurisdiction

s )
and therefore to terminate this proceeding. The motion was taken

under submission.

Caltrans takes the position that this Commission has dealt
with the Staggers Act since its enactment in 1980, has considered
SP's arguments, and rejected them. Further, Caltrans notes that the
California Supreme Court has considered and rejected SP's argunents
concerning federal preemption. S then went into Federal District
Court, which court concluded that the California. Supreme Court's
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decision is res judicata. Calitrans contends that the tariff filings
with the ICC are prelimivary and that they are still sudject to
challenge and attack and that in any event, no action has been taken
by any court wnich would stay the hand and the authority of this
Commission.

The Commission staff (ctaff) also argues that the arguments
of SP relating to the Staggers Act and various acts of the ICC is
simply an atteapt to raise federal preemption and supremacy argumnent
that have been unsuccessful in <he past. Staff too points out that
the California Supreme Court on two separate occasions denied SP's
petition for review of Commission decisions whieh is a finding on the
merits of those decisions. taff also points to the federal Judgment
from the United States Diztrict Court for Northern California stating
that S? is barred from raisins federal suprema § hefore that cours
since the Czlifornia Supreme Court decision was final and intact an
sin¢e the federal constitutional arguments swere or could have bdeen
raised in that forunm.

SP's arguments c¢onceraing juriSdiction are a smoke sereen

behind which it seeXs to hide its out:?g t Wwillful violation of a
lawful, final order of this Commissio

The proper time for SP o
have asserted its Staggers A¢t pre 9&10n argunents was Iin petition
for renearing or petition for wr /f review by the Califcrnia
Supreme Court of D.82-06-045 whie equired that construction of
improvements needed to institute the service dbegin on or defore

June 15, 1982 and be complevned on/g* Before Qectober 15, 1982. The
judgment of the United States District Court for the Northern
Distriet of California cated Augﬁst . 1682, of whicn we take
official notice, recogrizes :ha# fact and the fact that SP did raise
those arguments in it petitiod'to the California Supreme Court.
Review was denied by the California Supreme Court which is a judgment
on the merits. The Commission has the jurisciction confirmed by the
Court to order that the service be operated. Appeal to the United
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tates Supreme Court of the decision of the California Supreme
Court's decision was available to SP uader 28 U.S.C. § 1257. That.
appeal was not taken, and SP is now darred from asserting to us that
we lack jsurisciction because of Staggers Act preemption.

SP's arguments that the filing and acceptance of a tariff
with the ICC removes jurisdiction from this Commission to enforce its
lawful orders likewise will no%t stand. SP has cited no autheority for
the proposition that the filing of 3 tariff with the ICZ divests this
Commission froz jurisdiction %o | |
railroad common carrier to provide
free to enter any other forum than
argument, and indeed it 2pparently nas,
t0 recognize that onee our assertion of 3 tion has Dbeen
confirmed by the Supreme Court of this r, phat jurisdiction
continues until set aside by superior autt That has not
occurred as of February 7 and 8, 1083 nor it to date.

SP's single witness in response A£¢ our Order to Show Cause,

William Weber, is an Executive Assistant/ Executive Depa**ment; His

counsel identifies him as an officer of/the c¢ompany 2although in what

) -

the bylaws of the
corporation. He testified that he ¥nformed the operating personnel

sense is unclear since he does not know whether he is an officer
under the articles of incorporation d&

not to operate the train service known as Caltrain on February 7 and
3, 1983. SP's c¢counsel stipulate?/;hat SP did not request any
authority or permission fronm the Commissien prior to the suspension
of operations on February 7 and 8, 1983.

The evidence "equ‘rcd to prove a contempt is dependent upon
the nature of the contemps. Acts which are committed beyeond the
physical present of the 4ridbunal are constructive contempts. SP's
failure L0 operate cervice detween Los Angeles and Oxnard on
February 7 and €, 1983 is a constructive contempt. California Code
of Civil 2rocedure § 1277 reguires that proseccutions for c¢constructive
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contempts be commenced updn the filing of an affidavit setting forth
the facts coastituting the contempt. That affidavit was prepared by
Harvey Y. Merris and is attached to the Order to Show Cause Iin re
Contempt. The Commission takes official notice of its own order
D.82-10-041 requiring the service and of its own re39&é; which
establish that service of the order iz D.82-10-04% Avas made on SP.

SP ¢id not 2llege any iﬁability to comply with e order as a defense
and it voluntarily admitted suspending the serfice. These facts are
sufficient to establish contempt, and we will so find.

In the mastter of a penality for c¢ontenmpt, stalf urges
imposition of a fine of $2,000 for each grfense as provided by Public
Utilities (PU) Code § 2107. taff no+te’s that four trains per day
between Oxnard and Los Angeles are reguired by the schedule filed by
SP. Staff believes that the intentibnal failure %o operate each
train required by the czcehedule for/the two days SP did not operate
constitutes separate and distinguwishadble offenses for which SP should
be fined. Staff argues that to/do otherwise could induce utilities

[
committing a contempt to "offend to the maximum” since the penalty
for failure to run four traiué would then be no greater than the

WA

failure to run a single tra
of a penalty.

lthough specifically invited to <o so, SP did not address
cither the matter of a penalty or the issue of mitigation should the
Commission find it in c%ntempt. Instead, in a section of its written

n. Caltirans did not address the matter

argument captioned *Peralties and Mitigation" it reiterates its
arguments about lack -of jurisdiction. It closes by stating that it
incurred serious losses from its overall rail operations in 7982 and
cannot afford %o ;tpporc losing services. We fail t£to see how this
even addresses the issue and conclude that SP either could not or was
insufficiently interested in presenting any ¢ase in mitig&tion.

We will n2dopt the staflf recommendation and will impose the
maximum peralty of $2,000 for each train reguired by the schedule on
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£ile with the Commission which did not run on February 7 and 8,
1983. The penalty will be $16,000.

Further, this Commission expects SP to continue to operate
passenger train service between Oxnard and Los Angeles until we issue
a Tormal order authorizing suspension or ciscontizuance of the train
service. TFailure to reader service without authorization to suspend
or discontinue operations will be considered further contemptuous’
actions punishadble uncder the PU Code.

Caltrans nhas filed a statement, received as Exhibit 57 in
this proceeding, whieh raises the question whether it wou}d'be in the
public interest to continue the service while zmajor issu@ﬁ such as
provision of egquipment and funding of the service reméin unresolved.
This matter will be reopened to taxke evidence and festimony on the
issues raised in Exhibit 51 before Administrative Law Judge
John Mallory on Monday, February 28, 1683. St ulg,SP'desire %0
discontinue or suspend service prior to our decision after hearing in
this reopened proceeding, it may file an excergency petition to do so
and it will receive our prompﬁ considerayion.

This matter is not listed oe/the public agenda as required
by PU Code § 308; however, an emergency exists which justifies our
consideration of this matter withouy pudblic ageanda notice.
Specifically SP is curreéntly under/ a temporary restraining order
(TRO) granted by Federal Districy Court Judge T. E. Henderson (C83
0581 TEH) requiriang the c¢ontinugd provision of service between Oxnard
and Los Angeles pending argumemt on Tuesday, February 22, 1983, at
which time the TRO may be lifted by the federal court. S? is
entitled to know that its gpilateral suspension of service without
auvthorization from thic Commission in violation of an order of this
Commission is an act of contempt which we view most seriously.
Accordingly, we are acting now, without pudlic agenda notice, s0Q that

SP will know what it faces for the future should it again decide not
to operate She service required by D.82-1C-041.
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To ensure that the Oxnard to Los Angeles commuter rail
transporsation service continues witnout further wnauthorized
interruption, this order should be effective when it is signed.

wdings of Fact

1. D.82-~10-041 ordered SP to operate commuter rail
transportation service between Oxnard and Los Angeles beginning oxn
October 18, 1982 on the schedule filed by SP on Qcfober 17, 1982,
using the passenger equipment furnished by Ca “5253.

2. 3P began operating the service onQctodber 18, 1082 and
continued thereafter to operate it accord¥ng to the schedule on file
with the Commission. "

2. On Monday, Februiary 7, and An

Tuesday, February 8, 1983, SP
admits that it did not operate :hi/service.

required by D.82-10-041.

5. The scnecdule filed Yy SP on Qctober 17, 1982 provides for
four trains per day %o operafe oetween Oxnard and Los Angeles.

6. ©Zach failure to run a scheduled train is a separate
contempt.

-

7. A total of eight trains werc not operated as required by

D.82-~10~041. //
&. PU Code § 2Y07

R 7 provides for a nmaximum fine of $2,000 for
4

each separate offeneé.

9. XNo evidence, testimony, or argument has been offered in

4. SP has not alleged at;/,nabili:y £o provide the service

mitigation of SP's failure to operate the service on February 7 and
8, 1983.
Conclusions of Law

1. 8P should be held in contempt for failure to operate eight
trains over the period Fedbruary 7 and 8, 1982,
. 2. 8P should be fined in the maximum amount for each separate
offense.
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-

3. This matter should de reopened to address issues raised by
Caltrans in Exhidbit 51.

Therefore, IT IS ORDERED that:

T. Southern Pacific Transportation Company (SP), D. K.,ycNear,
Chairman of SP; R. D. Xrebs, President of SP: W. J. Laey, Vice
Presidenat of SP; and William Weber, officer of SP, are aggudged in
contempt O this Comaission for violation of the orders contained in
D.82-10-041 on eight separate occasions on Februarx/7 and 8, 1983.

2. SP, MeNear, Kreds, Lacy, and Wedber are fined $2.000 for
each offense under the provisions of Pudlic Utix{;ies Code § 2107.

3. 8P shall continue Lo provide communé; rail service between
Oxnarc and Loc Angeles as ordered in D.82+«70-041 until authorized by
further order of this Commission to suspedd or discontinue %he
service,
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L, This proceeding is reopened Ior the purpose of taking
evidence and testimony on the issues raised in Exhibit S51. Hearing
on these Iissues will be defore Administrative Law Judge Jonn Mallory,
Commission Courtroom, 350 McAllister Street, San Francisco 94102, on
Monday, February 28, 1683, at 10 a.n.

This order is effective today.
Dated February 17, 1983 .t San Frane

4

isco, California.
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