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BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

DANIEL M. ELDRIDGE, et al.,

Complainants,
Case 11042

(Filed October 28, 19871;

amended November &, 1987)

vs.

THE PACIFIC TELEPHONE AND
TELEGRAPE COMPANY,

Defendant.
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Graham & James, by Thomas J. MaceBride, Jr.,
Attorney at Law, for Daniel M. Zldridge,
complainant.

Daniel J. MeCarthy, Attorney at Law, for
The Pacific Telephone and Telegraph Company,
defendant.

David M.. Shantz, for the Commission staflfl.

OPINION ON REHEARING OF DECISION 82-04-081

Y. Summary
—————melest

Rehearing of Decision 82-04-084 was granted by the
Commission on July 7, 1982 in order %o determine whether tie Paciflli
Telephone and Telegraph Company (Pacific) should be ordered ¢o cease
charging Centrex service charges to all doraitory residents withi
its service area and inscead ordered to apply the residential charges
as set forth in Schedule Cal. P.U.C. YNo. 28-T, Section IV, Multi-
Zlement Service Charges and, further, wkether reparations should de
paid to complainant and other dormitory residents who received
Centrex service from Pacific in the fall of 1981. Since the grant of
rehearing, Pacific has voluntarily modified its Centrex charges,
reducing the Centrex ianstallation and in-place c¢connection charge O
conform to that paid by other residential customers. 7This issue of
the proceeding is thereby m00t.
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Pacific filed a Motion to Dismiss on September 20, 1982
with respect to the remaining issue of reparations. This zmotion
requests that those portions of the complaint which "seek refunds of
any monies collected for the iastallation arnd service connection of
Centrex dormitory service" be stricken. By this order, Pacific's
Motion to Dismiss is granted. As discussed herein, because
reparations are precluded as a matter of law In the instant case,
complainants' request for such must be deaied. Since no factual
issues remain %0 be resolved upon rehearing, this proceeding Iis
hereby terminated.

IZ. Background

The primary issue in ¢ se iz whether the Commission
nas authority to order partial re £ payments collected by
Pacific under its filed tarilfs.

Complainant, Daniel M. Eldridge, is a dormitory resident at
UC Berkeley. He and other doraitory residents filed a complaint
agalnst Pacific alleging that Pacific's charge in the fall 1681 for
the reconnection of telephones already installed at the doraitories
was excessive.

In its answer, Pacific asserted that its $33.16
installation charge is set forth in its filed tariflfs for Centrex
service at the dormitories. Pacific further asserted that it could
not provide service at any rate other than i1ts tariffed rates.

A hearing was held at Zerkeley on January 27, 1982 undcer
the Commission's Expedited Complaint Procedure. The Commission
issued Decision (D.) 82-04-08% on Lpril 21, 1982, finding that
dormitory residents should pay %he residential zulti-element service
establishment charge of $22 rather than the Centrex tariff charge of

$33.16. Pacific was ordered to refund the difference between these
tTwo rates,

On May 11, 1982, Pacific filed an application for rehearing
of D.82-04-084. Rehearing was granted in D.82-07-043 on July T,
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1982. The rehearing is held under the Commission’s formal complaint
procedure.

A prehearing conference was held on August 27, 1982 at
which time Pacific indicated its intent to file a2 motion to dismiss.
The motion was filed on September 20, 1982. Complainant filed 2
response on Qctober 18, 1982. Pacific then Tiled 2 reply on
October 22, 1982.

On August 26, 1082, Pacific filed Advice Letter 14226
reducing the Centrex installation and in-place conmnection charge of
$22.16 to $23; accordingly, the dormitory residents paid the same fee
that residential customers did in the fall of 1982.

ITI. Motion to Dismies

Pacific argues in its motion that this complaint should de
ismissed since the Commission already has found the Centrex
dornitory service rates to de just and reasonabdle.

Pacific notes that ¢the Commission issued Order Izstituting
Investigation (0II) in Case 10191 on October 13, 1976 to determine
the cost basis of Centrex service ard to establish appropriate
rates. Pacific presented allocated cost results, and the Commission
staff (staff) recommencded adjustments to these results. The cost
study using Pacific'™s GE-100 methodology was adopted as a reasenable
basis for setting Centrex rates.

On May 22, 1979 <the Commission issued D.90309, finding that:

"27. The increases In Centrex rates and charges
authorized herein are justified; the rates
and charges authorized herein are
reasonable; and the present Centrex rates
and charges insofar as they differ fronm
those prescridbed herein, are for the
future unjust and unreasonable.”

The Commission then authorized Paclific to file revised tariffs with a
$17 installation charge. This charge was Znereased to 3$20.50 in
D.91495 and then again increased to $21.67 in D.93367. This $21.67
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installation rate is part of the $23.16 charge which was collected
froz complainant in Qctober 1081.
The other part of the $22.16 charge is the in-place

connection charge of $11.55. This rate was first set at $1.75 iz
1964 and has been increased to £11.55 4in seven general rate cases.

Pacific submits that both components of the $23.16 fee for
reconnecting Centrex service at UC Berkeley have been previously
found just and reasonable by the Commission. Paciflic then argues
that the Commission cannot order refunds of rates which have been
found to be just and reasomable. Pacific asserts that such a refund
order would be unlawful retroactive ratemaking.

Pacific relies upon Public Utilities (PU) Code §§ 728 and
724 which provide:

"Whenever the commission, after 2 hearing, finds
that the rates or classifications, demanded,
observed, c¢harged, or ¢ollected by any public
utility for or in connection with any service
product, or commodity, or the rules, practices,
or c¢contracts affecting such rates or
classifications are insufficient, unlawful,
unjust, unreasonable, diseriminatory, or
preferential, the commission shall determine
and fix, by order, the just, reasonabdble, or
sufficient rates, classifications, rules,
practices, or contracts Lo be thereafter
observed and in force. (Zzmphasis accec.)

"When complaint has been made to the commission
conceraing any rate for any procucet or
commodity furanished or service performed dy any
public utility, and the commission has found,
after investigation, that the pudlic utilicy
has c¢harged an unreasonabdble, excessive, or
diseriminatory amount therefor in violation of
any of the provisions of this part, the
coxmission may order that the public utilily
make due reparation to the complainant
therefor, with interest from the date of
collection Lf no0 discrimination would resuls
from such reparation. No order for the vayment
0f reparation upeon the grounc of
unreasonableness shall be mace by the
commission in any instance wherelin the rate in
question has, by formal fincding, been cdeclared
by the commission t©0 be reasonadle, and no
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assignment of a reparation claim shall ve
recogrized by the commission except assignments
by operation of law as in cases ¢of death,
insanity, bankrupicy, receivership or order of
court."” (Emphasis added.)

Pacific argues that the above sections of the PU Code show
that refunds are inmproper when the tariffs or rates had bdbeen approved
by the Commission. In Pacific's opinion, a refund order would
violate the longstanding rule against retrosctive ratemaking. (See
Pacific Tel. & Tel. Co. v Public Util. Comm. (1965) 62 Cal 2¢ 624
City of Los Angeles v Public Util. Comm. (1672) 7 Cal 2d 331.)

IV. Complainant’™s Response

Complainant responds that 2U Cecde § 724 permits the
Commission to order reﬁaration of discriminatory charges collected
from utility customers. Complainant points out that the Commission
found in D.82-04-084 that it was "discriminatory %o charge dormitory
residents a greater amount than other residential customersz for
equivalent service establishment functions." (D.82-04-084, page 8.)
If the Commisszion should affirm this findizng on rehearing,
complainant asserts that an award of reparactions is proper.

Complainant argues that Pacific fails 1o distinguish the
legislative ratemaking function of the Commission from its judicial
function of awarding reparations. Complainant asserts that the
refunds sought would not violate the bar against retroactive
ratemaking dut would be lawful reparations because the Commission
would be aceting in its quasi-judicial and not Lts quasi-legislative
role. While the fixing of a rate is prospective in nature aad quasi-
legislative in character, reparation looks Lo the past with a view
toward remedying private injury and is quasi-judicial. (Consumer's
Lobby Against Monopolies, et al. v Public Utilities Commission (1979)
25 Cal 3d 891.) Complainant contends this 4is a case of
discrimination which requires the Commission to exanmine a particular
factual situation and to determine if a past "partiality" iz the
charges for installation and reconnection of residential telephone
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service existed. Complainant emphasizes that they merely seek
reparation for the injury they and other dormitory residents have
suffered from past diserimination; a reevaluation of Pacific's
general rates I1s not required.

Couplainant argues that PU Code § T34 permits an award of
reparations on any of three grounds, that is where the "utility has
c¢harged an unreasonable, excessive or discriminatory amount."
Complainant then points out that PU Code § 734 prohidits an order
for payment of reparations only on the ground of unreasopableness.
In complainant's opinion, this distinction prevents the Commission
from finding approved rates to De unreas¢onable on a retroactive
basis. Complainant contends that reparations dased on a factual
finding of discrimination are not barred even if the amount charged
was approved through a tariff filing.

Complainant asserts that the prohidition against
retroactive ratemaking prevents the Commission from exereising 1ts
quasi-legislative power to hold 2 second ratemaking proceeding,
formulate new policies, reduce rates, and order retroactive refunds.
However, c¢omplainant urges that the Commission is not precluded fronm
exercising {ts quasi-judicial power to find an approved tarifs <o de
diseriminatory. OQOtherwise, complaiznant argues that the reparations
provisions would bde substantially emasculated. Complainant subaits
that denying reparations in these types of cases will prevent
customers from ralising valid claims about 2an Lnequity in Pacific's
tariffs.

V. Pacific's Reply

Pacific asserts that complainant is attempting Lo evade
the prohibition in PU Code § T34 barring reparations from rates
previously found to be reasonadble by the Commission.

Pacific claims this case does a0t preseant an issue of
diserimination. Pacific recognizes that dormitory residents
receiving Centrex service and resicential customers paid different

- de oy
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installation charges in the fall 1987. However, Pacific maintains
that the two customer groups are different and receive different
services. Pacific asserts that the two groups are not in like
¢ircumstances, and, therefore, the different rates are justified and
nondiscrinminatory.

Pacific also argues that the different rates were zpproved
by the Commission and that Pacific is bound to follow its filed
tariffs. In Pacific's view, 2 finding of diserimination would be
appropriate only Af Pacific had not applied 1ts tariffs equally among
all dormitory residents receiving Centrex service.

Pacific asserts that the reparations provisions of PU Codle
§ 724 were never intended to be applied when tariffed rates were
charged. Pacific states that reparations are appropriate only 47
service is disrupted or if a utilitcy applied the wrong tariff or
incorrectly applied the right tariff.

V. iscussion

The installation rates at issue were established Zn
ratemaking proceedings irn which cost of service studies were reviewed
and ratemaking policies were adopted. Once these rates were
established by Pacific in a ratemaking proceeding and thez approved
by the Commission, they could be adjusted ozly on a prospective
basis. The Commission carnot retroactively adjust these rates, and
we do not intend to do 50 ia this case.

We further conclude that the requested order for paymeat of
reparations is not permitted under P.U. Code §734. Where the
properly applicadble rate is charged and where that rate has »y formal
finding been declared by the Commission %o bde reasonable, an award of
reparations on the ground of unreasonableness is prohidbited dy
Section T34. We reject complainant's interpretation of Section T34
and agree with Pacific that complaiznant’'s construction of the statute
is an attempt to evade the statutory prohidition barring reparations
from rates previously found to be reasonable by the Commission.
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Complaizant's interpretat tatute would regquire

the Commission to draw a ¢ritical between approved rates
that are later found unreasonable are later found +o
be excessive or discriminatory, a distinction we do not dellieve
comports with the Legislature's intent in enacting the prohidbition of
Section T34. This distinction is, moreover, virtually impossidle 3o
establish from a practical perspective. Indeed such a distinetion in
the instant case is illusory. Ia the complaint before us, we are 20t
concerned wita the application of rates in an alleged discriminatory
manner but rather with the establishment and mainteznance Of rates.
P.U. Cocde 5453(c), as set fortch below, is theredby applicadle:

"(ec) No pudlic utility shall establish or
maintain any unreasonable difference as ¢
rates, charges, service, facilivies, or in any
other respect, either as detween localities or
as between classes of service." (Szphasis
supplied.)

The elaim of discrimination now a%t issue is, therefore, statutorily

defined in terms of unreasonablemess. The substance of the complaint
is clearly that the rates established for dormitory students were
unreasonable. A subtle difference in the ladel of a ¢omplaint from
unreasonable to disceriminatory changes neither its substance nor the
meaning of Section T3%. We conclude that the distinction complaizant
urges should Ye rejected and that the prohidbition against an order
for payment of reparations is applicable.

While we commend the efforts by complainant in this
proceeding and acknowledge the utility's voluntary modification which

has resulted from complainant's Laitiative i3 this regard, the power
of the Commission is limited dy its statutory authoritly. ince the
rate in questiorn has by formal finding been declared by the
Commission %o be reasonadle, the award of reparations requested in
the instant case is precluded by P.U. Code §72%4.

We further determine that it is unnecessary ¢0 hold further
hearings in this proceeding. The utility has voluntarily modified
its Centrex charges reducing the Centrex Zinstallation and in-place
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connection charge to conform to that paid by other residential
customers. Since the fall of 1982, the service charges for dormitory
students and residential customers have bdeen the same. The oaly
remaining issue {3 whether the Commission should award reparations o
complainant anc other dormitory residents who received Centrex froz
Pacific in the fall of 1981. ince we conelude that such an award is
precluded by law, 1o factual issues remain to be resolved upon
rehearing. Accordingly, Pacific’s Motion to Dismiss is granted and
these proceedings are terminated.

IL complainant elects To pursue judicial review of this
decision, his appropriate remedy is $0 first exhaust adainistrative
remedies by filing an Application for Rehearing pursuant o P.U. Code
‘Section 1731.

Findings of Fact

Pacific charged an installation and reconnection fee of
$33.16 4n fall of 1981 to dormitory residents receiving Centrex

service,
Pacific charged an installation and reconnection fee of
$23 in the fall of 1681 to other residential customers.

2. The different installation and reconnection fees
charged by Pacific ia the fall 1981 were authorized by approved
tariff schedules.

L, 3By Advice Letter 142325 filed August 26, 1982, Pacifi
has voluntarily modified Lts Centrex charges reducing the Centrex
installation and in-place connection charge of $33.16 to $23.

Coneclusions of Law

1. Ouce the installation and reconnection rates were
established by Pacific in a2 ratemaking proceeding and then approved
by the Commission, the Commission may adjust these rates only on a
prospective basis.

2. ince the rate iz question has by formal fizdiag bdeen
declared by the Commission %o Pe reasomabdble, an award of reparations
is precluded by P.U. Code §72%4,
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2, Because the relief sought is precluded by law, 1t is
unnecessary to hold further hearings in this proceeding.

CRDER

IT IS HEREBY ORDERED that:
o 7

1. The motion of Pacific ephone and Telegraph Company filed

September 20, 1982 requesting that C.11083 bde dismissed Is granted.
2. The proceedings in C.11042 are hereby terminated.
This order becomes effective 30 days from today.
Dated MAY 4 1983 , at San Francisco, Califoraia.

I will file a written dissent. IECKARD M. GCRINXS, JR.

v R VO President
/s/ VICTOR CAL PRISCI c.

Commissioner DCRILD VIAL
Comute=iorers

I CERTIFY TFPAT TEIS DECISTON
VAS APFRCVED 2Y TRE AZOVE
COMMISSIONERS TOLAY.

Y @
/”'5/ < Ll
sSoeph Z. Bodov..w,jejutgéor
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COMMISSIONER VICIOR CALVO

I dissent.

Section 734 sets forth three specific grounds upon
which the Commission may award reparation to a complainant
after investigation of a utility's rates. These grounds
are unreasonableness, excessiveness or discrimination. Only
upon the ground of unreasonableness does Section 734 expressly
prohibit an award ¢f reparation where the rate in question
has been declared reasomable by formal finding of the
Commission. Had the Legislature intended to prohibit
reparation in like circumstances on the basis of discrimination,
as alleged by complainant, it would have plainly said so.

My concern is that the complainant in this case has
made a prima facie showing that no rational basis existed
in the £fall of 1981 for charging dormitory residential customers
a larger amount for installation and reconnection of telephone
service than that charged for other residential customers.
Indeed since the fall of 1983 Pacific has charged both types
of residential customers the same rate for these services.
Assuming that Pacific provides no further justification to
support the difference in charges previously in effect, 1
believe that the law permits the Commission to remedy the
past discrimination by an award of reparation to complainant.

May 4, 1983
San Francisco, California onmaSSioner




