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Decision No.83 64 142 JUN 2 9 1883

BEFORE THE PUBLIC UTILITIES COMMISSION OF

Investigation on the Commission's )
own motion into the operations, )
rates and practices of LVJ Leasing, ) QII £2-02=-01
Inc., a California corporation, ) (Filed Marxch 2, 1582)
and Calex Engineering, Inc., a )
California corxrporation. )

)

Quigley ané Livingston, by ¥illiam J.
Livingston, Attorney at Law, Lor
LvJ Leasing, Inc., and Geralé Iugene
Gibbs, for Calex Engineering, inc.,
respondents.

James D. Marteas, for Califoxnia Dump
Truck Owners Association, interested
party.

Jeffrey 3. Thomas, Attorney at law, and
raul Wuerstle, for the Commission s=taZf:.

02INIQ

This is an investigation into the trucking operations
Q< LVJ Leasing, Inc. (LVJ), a California corporation, to determine
whether LVJ, in transporting property for Calex Eangineering, Inc.
(Calex), charged and collected less than the prescribed minimum
rates set forth in Minimum Rage Tarxiff 7=-A (MRT 7-3), thereby
violating Public Utilities (PU) Code 38 3664 and 3737. It is
specifically alleged that Items 10 and 260 of MRT 7-3A reguire
that, when an hourly rate is to be applied, charges shall bhe
based on the actual hours of service ané that LVJ either charced
a flat rate per load, or deliberately charced for less than =h
actual hours. LVJ is also charged with failing to pay subhaulexs
the amounts due under Item 210 of MRT 7-A.

A hearing was held before Administrative Law Judge (ALJ)
Fraser in Los Angeles on August 31, 1982. IVJ, Calex, and the o
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Commission staff provided testimony and documentary evidence. The
matter was submitted ¢n the date of hearing.

Staff Evidence

During the period under investigation LVJ operated out of
a terminal in La Puente, California, under authority of a statewide
dump truck carrier permit issued on May 25, 1970. On August 12,
1980, the office manager stated that the carrier had received copies
of MRTs 7~A and 17=A. He stated that LVJ has four office employees
anéd one mechanic. It has 18 sets of bottom=dump trailers anéd no
power eguipment. ' Total gross operating revenue for 1980 was
54,438,753 (Exhibit 5).

An investigator £rom the Commission's Transporitation
Division testified that he initiated an investigation of LVJ on

August 12, 1980 after the Commission received an anonymous complaint

from a subhauler. Ee stated that during his initial visit he

whe W gl

studied LVJI's records on hauvling for Calex, which extended through

June, July, and August of 1920. It was apparent that many freight
bills did not have all information requireé by the tarif

baA

£ provisions
or had entries which were inconsistent with other entries on the
same document. thers were blank in spaces where information should
have been provided. A total of 104 freight hills were reviewed and
43 were withdrawn and copieéd to be introduced as Exhibit 1.

The first entry in Exhibit 1 is a copy of the contract
between LVJ and Calex dated February 1, 1980 which certifies that
the hourly rates prescribed by MRT 7-A will be charged for <the
transportation., The tariff regquires that the agreement *o use
hourly rates be stated in writing and preserved with the other
transportation recordés.

The investigator's testimony included an analysis of
several representative freight bills. For example, Freight Bill 882
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(Paxt 1, Exhibit 1) has three blank entries (start unloading, end
unloading, and total time); it has a starting time of 7.9

(7:54 a.m.) and an end time of 11.8 (1l:48 a.m.). LVJI rated this
transportation as three hours (the staff had 3.9 hours; Part 1,
Exhibit 6). (Hours are divided into 10 six-minute periods for
ating.) TFreight Bill 73914 is Parxt 2 in Exhibits 1 and 6. dHere
IVJ combines five loads under 7.5 hours, with four entries on the
freight bill scratched out and written over. Two eatries ar
impossible to decipher as a result of writing over the original
figures. The staff expert rated this freighs bill as 8.8 hours
(Paxt 2, Exhibit 6). The witness stated that at times it appeared
LvJ multiplied 1.5 hours by the number 0f loads <o reach <he total
chargeable hours. Thus, charges are based on 1.5, 2.00, 4.5, 6.00,
anéd 7.5 hours; although many of the £reight bills &0 not include zhe
number of loads. Subhaulers were paid on the same basis. 7Th
commodity hauled was dirz, useé on construction projects

The investigator introduced Exhibit 3 whick is a map

showing where the dirt was picked up in Century City and dumped in
Long Beach, at Santa Fe and Warnock (405 Freeway), about 35 nmiles
away, by the shortest route. The witness testified that in the
course of his duties he had traveled this route numerous times.

He stated that during many hours of the morning ané afternoon the
405 freeway is heavily congested, in parst due %0 its proximisy %o
the Los Angeles airport. The amount of time necessary +o traverse
the route would vary throughout the day. The investigator stated
that some of the transportation at issue %00k place during peak
traffic hours. On cross-examination he advised that all LVJ
personnel cooperated in his investigation and that he @id not fing
any violations other <than previously noted herein. I+t was agreed
that LVJ has been in business since 1970.
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a copy @f a citetion (No. F~1932, served Janvary 27, 198L) which
assessed a fine of 51,000 against LVJ for failure Lo provide
necessary information on freight bills and failure to assess charges
based upon the actual number of hours of service. 1LVJ denied the
charges and the present investigation was instituted. Exhibit 4

contains a copy ©f a ecitastion against LVJ issuved in 1977 for failuxe

The witness introduced Exhibits 2 anéd 4. The former is

=0 =imely pay subhaulers, which resulied in the payment ¢f a $500
fine. Exhibis 2 includes a lextter from LVJ dated Marxeh 4, 1981
which argues tha%t truck drivers have custody 0f the freight
while *he transporta

cion is performed and until <he documents ar
returned o LVJ for £iling and payment. The drivers are no%

concerned with erxrrors, nor with meking neat and acgurate entries.

A staff raze expe~. ) that he assembled the
data presented »y the staff investigator, computed *h

-

number of chargeable hours, and applied an hourly zate on the
transportation under <the ag“eemen* between the shipper and the
carrier. He introduced IZxhibit 6 and testified that undercharges

n the 43 counts total §1,600.64. He stated that if there was 1o
agreement on hourly rates, distance tonnage rates would be applicable.
It was noted that information boxes on the freight bills werxe
sometimes left blank. Lack of these entries is serious and a
separate tariff violazion, since stranspor=s .i n cannot be rated
without complete information. The expert trocuced Zxhibic 7
containing all applicable items £rom MRT 7=2. Included are

Items 126 and 210 which require that paymenss %0 stbhaulers be
based on the applicable minimum rates.

Staff counsel recommended that LVJI he reguireéd =0 collect

undercharges from Calex ané +o pay subhaulers the additional sunms
due them, and to payv a »unitive fine of §3,000.
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Respondent's Evidence
The owner o< Calex <testified as £follows:
Calex contracted with Wat:t Industries to acs
as the grading contractor on the Century [Iill project in
Century City. LVJ was engaged by Calex to transport excavated
aterial from the project 40 various locations. Most of

the dirt removed was transported to an industrial site in the

Long Beach/Carson area being developed by Clegg EIngineering. Calex
also had a contract with Morley Cons+truction Companly €O suppdly
backf£ill dirt for the LaPark project located across the street from
Century ¥ill. fTrucks leaving Century Zill would occasionally be
directed by Calex to deliver a loaéd to LaPark, a distance of less
than 1,000 feet, instead ¢f the Long Beach site 35 miles away. Calex
asserts that drivers sometimes completed their freight bills prior

t0 being dispatched in anticipation of going to Long Beach. When 2

load was sent to LaPark, the driver might have failed to adjust the
already completed freight bill to reflect the much shorter travel <ime.
Therefore, Calex could vexy likely have been overcharged rather <han
undercharged.

The President of LVJ testified as follows:

LVJS has no power units and i4s service is performed by
subhaulers who drive their own tractors. The drivers are responsible
for freight bills and the information on them which determines how
they will be paid. Freight bills signed by both the iver and <he
contractor are assumed to be accurate. If a freight bill's content
is challenged, payment to the sublauler may be delayed bheyond the
normal twenty days, and the drivers are unduly aggravated thexebdy.
Truckers have a tendency 0 overstate driving time when paid on an
hourly basis. Drivers earn less money on short hauls. LVJ has
never had a complaint £rom a sublhauler in 12 vears of operacion.
The witness testified on cross-examination that LVJ had its employees
visit job sites, but no one was there evervéay. He stated he had
no idea why the £freight bills had time increments 0f 1.5 hours on
most loads.
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Discussion

The record in this case mos%t emphatically illustrates
the need £or stringent documentatsion regquirements. The staff
of the Commission, prompted by the complaint of a subhauler,
undertook an investigation anéd auvdizt of the respondent’'s recoxds.
Those records prima facie establish violations 0f not only <he
documentation reguirements 0Z the applicable tariff, but of
rate violations by the prime carriex, LVJ, with the conseguent
underpayments 4o the subhaulers who were utilized to periorm
the transporta<ion.

The principal issue in this case is whether <he
documentation issued and the rates ané charges assessed by
LVI reflect the actual hours of service or whether they
reflect charges based on an agreed upon time cycle of 1.5 hours
per load. The goveraing <tariff (MRT 7=-2) is guite clear.
Charges are to be bhased on actual hours of service, meaning
from the time %zhe carrier reported to work to the <ime he
completed hourly service, that ending time <o be calculated
in the following manner:

"Time completed hourly service means the time the
unit 0f eguipment returns to0 the last point of loading, ox th
eturn time agreed on by the carrier and debtor representatives
ané shown on %the shipping document. In no event shall «hi

-l

return time allowance be less <than the last loaded running
time."”

The £freight bills covering the
guestion are deficient in showing actual
and the subhauler share culpability for this.
£orty~three freight bills involved reflect a2 mathematical
consistency in that the <ime of service is a multiple of
1.5 hours. This sustains the staff's position that charges
were assessed on a per load hasis.
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The owner of Calex ané the President 0f LVJ testified
that notwithstanding the information shown on the shipping
documents, some ©f the shipments in question may have been
delivered to a destination other than %hat shown on the
shipping documents.

Despite the fact that the Order Instituting Investigation
was signed in March 1982, approximately five months before
<he hearing, awd¢ it identified the traffic in question by freight
bill number and set forth the charges of documentation failure
with specificity, neither the respondent carrier, LVJ, nor +<h
respondent shipper, Calex, submitted any evidence other %than
their speculative statements that some 0f the shipments may
have moved to a point ©f destination other than that shown

e

on documents by LVJI. We are t persuaded that any of the
shipments in evidence Aié in fact move to0 a point ¢of destinazion
across the street £Lrom the point ©f origina.

This Commission has consistently held that documentation
is the cornerstone of effective rate regulation and we have no

ntention of ignoring the rampant rate violations allegedly
taking place in the dump txuck indusetry. It is obvious that
if the Comnmission were to accept oral reformation 0f shipping
documents, it would render the tariff requirements concerning
the execution of shipping documents meaningless and make any
determination of the actual rates and charges to be assessed
anéd appropriate payments to subhaulers impossible.

Ve have previously stated that the principal or overlying
carrier who is engaged by the shipper to perform the transportaztion
is responsible £or errors in documentation regardless o0f whether
the documentation is prepared by said ¢arrier or by the underlying
carrier (subhauler). If anyone ozher than the overlyine caxrier
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engaged by the shipper prepares the documentation, the overlving
carrier may adopt it as its own and thereby assume the responsibility
for any errors or omissions therein or in the alternative it
must prepare its own documentation. 3By engaging a subhauler,

an overlying carrier is not relieved of the obligation imposed

on it by law to assess rates no lower than the applicable minimum
rates established by the Commission for the transportatien
covered by the contract of carriage. D. 71658, Case 8412

(66 Cal P.U.C. 546).

The shipper, prime carrier and subhauler all shave
responsibility Zor acdhering to tariff rates and rules. Sanc=zions
against shippers can result from <heir willful and knowing
violations 0f the provisions of the PU Code. rime carriers

and subhaulers are subje * t0 suspension, revocation or fLines
for violations of the PU Code or Commission rules and regulations.

Prime carriers anéd sublhaulers who persist are placed on notice
that failure to comply with the documentation reguirements o=
applicable tariffs will result in suspension, revocation, or
imposition of a substantial £fine, which we will <o here.
Shippers should also take note that this Commission will

prosecute to the utmost willful and knowing violations of
the PU Code.

Pindings of Fact

1. LVJ is a transportation broker hiring subhaulers
with tractors to tow its bottom=dump trailers.

2. LVJ operates under authority of 2 statewide dump
truck carrier permit, issued on May 25, 1870.

3. LVJ was served copies of MRTs 7-2 and l1l7-A.

4. LVJ hireé subhaulers to transpor< dirt in dump
truck eguipment for Calex during +the months of June, July, a=nd
August 1980.

5. A written agreement executed by the parties
provided that hourly rates were +o be charged ané collected Zox
the transportation.

6. LVI is responsible for zhe content of all
$ the prime carrier.
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7. The freight bills in issue here had incorrect and
incomplete entries.

€. 1IVJ failed to assess rates based upon the actual hours
of service.

9. Undercharges of a:t least $1,600.64 result £rom =he
application of hourly rates to the actual hours of service calculated
by the staff, which were based upon information available on the
shipping documents.

10. Payments to subhaulers were less than +he minimums
reguired by MRT 7-A.

Conclusions of Law

1. LVJ violated § 3737 of the PU Code by issuing freighs
bills with incomplete and incorrecs ensries on transportation pexiormed
for Calex during June, July, and August of 1980,

2. LvJ violated & 3664 of the DU Code by charging and
collecting rates less than the rates contained in MRT 7-A.

3. LVJ should be ordered =o collect underch rges of
$1,600.64 £from Calex.

4. LVJ should be ordered to review its subhaul payment
records covering the 43 freight bills described in Exhibis 6, and
using the hours of service calculated by he stasf, %o ray i<s
subhaulers the additional amounts found o be due +=hem.

5. LVJ should pay a fine under PU Code £ 3774 in <«he
amount of $2,000 payable on or before the 40th day af the effective
date 0f this order.

6. LVJ should be directed o cease and desiss
the rates and rules of the Commission.

The Commission expects that LVJ lLeasing, Inc. will take a
reasonable actions to collect the undercharges and <o pay its
subhaulers the amounts found due them. The Commission staff will
make an investigation into such measures. If it believes tha= 1LVJI

. Leasing, Inc. or its attorney has not acted in good faith, the
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Commission will reopen this proceeding to determine whether o
impose sanctions.

ORDER

IT IS ORDERED that LVJ Leasing, Inc. shall:

l. Pay a fine of $2,000 to this Commission under 2T
Code § 3774 on or before the 40th day after <he effective daze of
this oxder.

2. Pay 7% annual interest on the fine beginning when any
payment is delinguent.

3. Take such action as may be necessary £0 collect the
undercharges set forth in Finding 9, including timely legal action
under PU Code S 2671.

4. Conduct the record review descridbed in Conclusion of
Law 4 and pay its subhaulers the amounts found <o be due then.

S. Notify <the Commission in writing upon collection and
Payment.

6. Promptly take all reasonable steps to collect <the
undercharges ané pay its subhaulers.

7. TFile with the Commission on the first Monday of each
month a report of any undercharges or payments remaining uncollected
or unpaid 60 days after the effective date of this orxder, specifving
the action taken to collect or pay them and the result of such action,
until they have been colleczed in £full anéd =otal payments have been
made, or until further oxder of the Commission.

8. Cease and desist from violating the rates and xules

£ the Commission.

The Executive Director shall have this order personally
served upon respondent LVJ Leasing, Inc. ané served by mail upon
Y
respondent Calex Engineering, Inc.
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The order shall become effective for each respondent on
the date they are served.

Dated JUN 2 9 1883 , at San Francisco, Californaia.

LEOSARD X. C2INES, JR.
President

VICIOR CALVS

DOXALD VIAYL

WILLIAM T. BAGLIY

Cownisaionors
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