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!n ~he Matte: o! t~e Applica~~on ) 
o~ Roy Jaoeson & Son !o: pe~~is$ion ) 
to ope~ate as ce~en~ con~~act ca~~ie~ ) 
in Napa. CountJ. ) 

------------------------------) 
o ? : N : 0 N -.._- .... - ... -

Roy Ja=eson & Son (applican~), a Cali!o~nia co~po~a~ion, 
~equests a cemen~ con~~ac~ ca~~ie~ ~e~:i~ to o~e~ate ~n the County o! 
~apa. Notice o~ the !iling o! th~ application appea:e~ in ~he ~ai17 
~ranspo:~a~ion Calen~a: o~ Ap:il 7, ~98). No p~otes~s have ~een 
~ile~. 

Jiscussion 
The a.:?:plica.~ion is st:.ppo:-tec. by a shippe:- '""ho """f11 neee 

enough ~~ar.spo:"tation to p~oviee applic~~ with $50,000 pe~ yea: 
gross revenue. 

cOmI:loe.i~ies. 

ree.ucing the a:o~~~ o~ revenue now avai:a~le ~o ~nj establishee. 
Ce:len~ ca:-rie!'. 

~ ... --

Applic~~t holds a~tho~it7 a.s a highw3.j cOZQon ca:-:-ie~, 

(GC-2294), a highway cont:-act ca:-:-ie:-, a ce:ent ca~:ier,1 a heaV1 
specialized carrier, a e.u:p ~~ck carrier, ~ agricul~ural ca~rier, 
and a t~~ ~~ck ca:-~ie~. 

As ot the beginning o~ 198; applic~~t ~s~ $412,4;6 o! 
assets. ~he original cost o~ its e~uip~en~ was S67~ ,069; ac~u~atec 

~ 

I Applie~t'3 existing ce~en~ autho~itj aO~$ not cover Napa Countj. 

~ 

I 



includec $26,~13 of oblie~~ionz ~o shareholderz. !~S ini~ial and 
additional capital a~oun~3 to S~58.255 :ez~ $19,597 o! d~fici~. Th~ 

defici~ ~az i~cre~zcd S8,779 since t~~ previous year. 
Applic~~t'3 certifica~e ~s a co~=on car~i~r of ce:ent does 

not per::::li t operations in ~a.pa Cou,nty. ':be::-e is a ~uestion, under 
Public Utilities (PU) Code § 3542.~, wh~ther the Coo::::lission has the 
power to allow ~nj carrier to hold both kinds of authority. even 
though the contract operations will not use any highway uzed in 
common carrier service. 

PU Code § 3542.1 states: 
"No person or corporation shall erLgage or be 
~ermitted by the commizsio~ to engage in the 
transportstion of portl~nd or zi:ilsr ceQents, 
either alone or in combino:o:ion with lioB or 
powdered limeston~, on any public highway, both 
as a ce~ent carrier and as a cement contract 
ca.rrier. " 

There are twO w~ys to inte~pret that st~~u~~'3 prohi~ition. 

Under the narrower int~rpretation, ~ carrie~ could hold 
both types of aut~ority n3 long as there is no territorial overl~~ 
(i.~., as long az the Carrier docs not operate ~oth as a cezent 
~ar~ier and a cement contract carrier on the $~e high~ay). 

Alternatively, it is possi~le to interpret this as a 
prohioition against granting a carrier ~oth ~yp~e of a~tnority even 
in nonoverlapping territories (i.e., a carrier could not operate both 
as a cement carrier on nny high~ay, and a ce=ent contract carrier on 
any highway). In ~nlication of Kinzel (1967) 66 C?UC 817, we 
adopted the broader interpr~tation. 

Until recently the ?U Code contair.ec a simi1~r provision 
governing carriere' genera: commodities. Senate Bill 1122 (adOpted 
in 1981) amended § 1066.2 of the ?u Code and re?ealed § 3542. 
Section 1066.2 now reace as follows: 
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A.8;-04-04 ALJ/j~ ** 

~No~hing in ~his code Dhall be construed ~o 
~rohioi~ any person or corporation ~rom engaging 
in ~he transport~tion of property, ooth ~s a 
hi&~way comcon carrier, and under wri~ten 
oon~rac~ as a highway con~ract carrier. 0; the 
came commodities bc't:wcen 't:he came poin~s." 

Section 3542 reads: 
"No person or corpora~ion shall engage or be 
~erQit~ed by the commiszio~ to engage in the 
~ransporta~ion of propcr~y on any public hi&~~ay, 
both o.~ tl common cQ.rri~:- a.nd 3.::; f.l. highway pe:-mit 
carrier of the same commcditieo between the sam~ 
points. except as provided in § 1066.2." 
Ac can b~ seen, § 3542 prohibited overla~~ing contract and 

oommon co.r:-ier operations. T':'lis pro'!'li"oi t:'on · .... a::: usu~lly explained ac 
~ corollary to the basic prinCiple which pro~ibits ~ co~mon carrier 
from discriminating. Convention~l thinkine h~ld ~ha't: i't: would oe 
discriminato~j :o~ ~ c~r~ier to per~or~ contrac~ c~rriaec at ~a~cz 
dif!erent froe i -:z ?ublish~d COr:1mor~ ca.r~ier ra'tes for th~ sa:e 
z~rvice. The =~atu~e prohibi~ed no~ me~~ly overlappine operations n~ ~ 
differing rates bu,: ill ovcrl:l.?pine operC!.~ionc. 

~! § 3542.1 is interpr~ted az ba~~~ns on:y overl~pping 
operr:.l.'tiOr.s. it could be explained. 0.::: :l vE>stige of 'thn~ conver.tic!").f3,). 

-:hinking. However, ~~ know of no public intere~'t: which wo~ld be 
~ur'thered by a ban on nonov~r13ppine dun: ope~ations. 

Since th~ ciscucsion of -:~i3 izsue i~ Kinzel ap,~n~s to be 
dicta, ~nd since the decizion gave no re3son for ~ejec-:ing the 
narrower in'terp~et3-:ion, we ~ef~ze to !ollo~ Kinz~l. We will sra~'t ~ 
the applica'tior •• thus permi ttine appJ.!.c:::!.: .... ~ 'to ope!"a~e as cO::lon and 
con't:rac't carrie~ 0: ce:ent on di:ferent hi&~~ays. 
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A .83-04-04 AL,]/ j-; ~ 

Findings of Fact 
i. Applican't: 

a. Is a tit and proper corpora-;ion to receive a 
p~rmit to oper~tc a~ a cc~ent cont~act 
carrier. 

b. Has sufficicn~ operating knowledge and 
financial ability to initiate a~d continue 
'the proposed operation. 

c. Hnc dBmon=~rated that the privilee~ ZOU&~t: 

(~) ~ill not ~ncianger the safe~y of the 
public or intcr~er0 with the p~~lic usc 
ot the public highwayz or i:pair the 
condition or ~ainten~nce of thee, 
~irectly or in~irectly. 

(2) Will not unnecessarily burden the public 
hish· .. ays. 

(3) Will not iepair the ability of presently 
permitted cement carriere to provide 
ade~~ate service at the lowest possible 
reasonable rates. 

2. Applicant is a California corporation. 
3. It can be se~n with certainty that there is no posz1b11ity 

that the activity in ~ueztion Qay hav~ ~ significant ci!ect on the 
environment. 

4. The !ollowine order complies with ~he Co:~ission's Ene~e7 
Efficiency Plan. 

5. A public hearing is no-: nccecsa.ry. 
Conclusions of ~aw 

1. Applicant ehould be gr~nv~d ~hc proposed a~tho~ity cxc~p~ 
tha~ i~ should no~ be e~an~ed overlapping autho~i~j. 

2. The tollowi~g order should be e~iec~iv~ ~oday ~o bo 

:;. Applicant ma.y laMi'1l1ly hold and exercise allt!'lor~:ty :).$ both 
a common and contract car~icr of cc~ent, as lone as it is not 
authorized vO perform Jovr. %indc of scrvic~ on vhc ~am~ route. 1 
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A.83-04-04 ALJ/j~ ~ 

IT IS ORDERED ~ha~ ~he Ey.ecu~iv~ Direc~o~ shall issue a 
ccmen~ con'tr:lC't c3.:-rie!" por:li't to Roy .Ja:lceon & Son. 3. California. 
corpo~a~ion. au~horizing opcra~ions from a~l poin~z of o~iein, on ~he 
one hand, to all pointo in the County of Napa, on 'the other hand, 
with a condition pro~ibi'tine o~era'tion over ~ny hig~way over ~h1ch it 

may operate 0.3 a comoon carrier of ce~ent, upon compliance with 

General Oreer Seriee 100. 

This oreer is effec~ive 'toeay. 
Da'ted ____ J~U_N_2 __ 9_1~9~83~ ___ • at San Prancisco, California. 
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additional ea,ital a:o~~s ~o S~58,255 less S~9,597 o~ de!icit. The 
de~ici~ has i~creased S8,779 since the ?=evio~s jea=. 

A~~lic~~t's certi~icate as a coc:on ca~=ie= o! ceme~t ~o~s 
~ot pe:~it ope~~tions in Napa Cou~ty. The:e is a ~~estion, unde: 
?ublic U~ilities CPU) Code § 35~2.~ , ~hether the Co~ission has the 
powe: to allow snj carrier to hold both ~i~ds o! authority, even 
though the cont=act o,erations will not use any highwaj used in 
eo:mon ca~rier service. 

?U Code § ;542.1 states: 
"..,.,. e 0 0 0 ""0'" s ........... p .... ~ ... e O!" 'b~ .. ':'lO P rs n = co~p ~a...... _,;0.":'... ~-"r:,"'!1 - -,/" 
pe~=:~tec oy ~he cocmissio~ ~o e~gage :~ t~~ 
.w~"'$~o~"'a·'o'" o~ ~Ow-, ....... ~ o~ s~~~~ ... - cp~e""·~ \I. ~ ;t .. v "..... "'".w • ..,-~ ... \.I.. • • ...... ,.... "-....... ~..,, 

p~ ..... pw a'o"'e ow '''' co~b''''a''''o''' .. P, ....... "-e 0-... _Vl.., .. ,. ...... ..... .,. _ •• Iii ..... _111 .. .-..... • 

,owde=e~ l~:estone, on anj pu~lic ~~wa1, both 
as a ce:ent ea~rie~ ~d as a ee::l~t contract 
ear=ier." / 

"'_'~e-.. e "'-.. e ..... ···0 O"a-:1'$ ~o , ...... ~-""'.,..p ... ............. s-...... •• ... e'''!' ~-o ... , ... , ... 'o .... -- - ~ If,. t/ ...... ", ... :_ .. w ..., ... '-'"'"v 7t;it1r.., ....... .., r¥ J.'A ... _'.J.Y., ... 

iJ .... ~p- .~p ~~--owe- '··e-""'-~"'a"'~o- a ~a~r~_er could ~old _~.., • .",.;J. .... ,...... ., .-1.1 ... -'..........-...." ~_ ... , '-' 
bo-:h "=y:?es o'! at:.thori t1 ~s lo::.g ?~he,,:,e is :10 'te~":'itorial ov-erla.p 
(i.e., as lo~g as the ca~rier ~es not o,e~ate ooth as a ee~e::.~ 

ca.~":'ie~ a.n~ a cement con~~aet carrier 0::' ~he sa:e hi~~way). 

p~ohibition against g,,:,~::.g a ear~ier both tjpes o! autho":'i~y eve::. 
in nonov~rla.:?:?ing ~err~o=i~s (i.e., a ear~ier could not operate both I 
as a ce~ent ea:,,:,ie~ o~a::.j hi~waj, ~~d a ee:e::.~ eon-:~aet car=ie:- on Ii 

any hi&~~ay). I::. A~~lica~iO:1 o~ Xinze: (1967) 66 CPUC 817, we I 
4 

~ ... ~.... .... ..:",(_ ~ ............ ~ .... I 
a~op .. e~ ~ne o.oa~ •• _ .. e .. ~ .. ewa~.o_. , 

/' • I 

U::.til ~eeen"=17 the PU Code contained a similar :?rovision J 1) 

gove:-ni::.g carriers' gene~al co~odi~ies. Senate 3ill 1i22}{-Cadopted ,/~ 
in 1981) a:ended § ~066.2 o~ the ?U Code ~~d re:?ea:ed § ;542. 
Section 1066.2 now reads as !ollows: 
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"No~h!~g ~n ~h!s coe~ s~all oe co~s~~ee 
p:ohioit any p~:$on 0: co~~o:aYion ~~OQ 
.~ ·~e -~~~~~o--a·~o~ o~ ~-o~~-·~ 'oo-~ ••• W.. .". ~ ... IijI."", • li v... ... l"" .""'-" ""rJ , 'fI .... 

to 
engag::.ng 
as a 

~~~~~~a~ ~o~~o- ~~~_AA_ ~~~ '~~~A- .~-~ •• ~ ••• ~'" .; 'w ~ •• ,-~ •• _., .. , ~ ...... """,..~._ fIf •• "'t.; ....... 
cont~act as a highway cont:act ca~:ie~, o! 
S3.:e cOc.:loe.i ties oet'"een the S3.:le po:'nts .. " 

Section 3542 :eae.s: 
"~o pe:son 0: co:,o:atio~ shall engage 0: oe 
pe~:litted OJ the co~:iss:'on to engage in the 
t:~~sportation o~ p:ope~ty on anj ~~olic highwaj, 
ooth as a com:on ca:::'~: ane as a hig:.~ay pe~:it 
ea~rie~ o~ the s~e co==oeiti~s between the se:e 
pOints, except as p:ovided in § i06G_2_~ 

As can oe seen, § 35~2 p~ohibitee. ove~a~~~ng cont~act a:e. ,. 
cOO:O:1 car~ier ope~ations. ~his prohioitio~"as 'l;.sually explained as 
a co~olla:J to the basic ~~inc~,le Wh~C~~Ohibits a com:on ca=~ie= 
~roc dise:i~inating. Conventional th~ing held that ~t would be 
discri:inatory ~or a carrie: to .,er~~= cont:act ca.rr~age at rates 
~~~~P-A~- ~-o~ J.~ ~"~~~s~p~ ~o~:o-/~a.-_JP- -~.p~ ... '0-. ~h~ sh~e \..1, .......... ..,.,." ._ ... ,,-.; l!V"tIlfl ...... .. "",I;..... '-' ~ .......... __ ., .. • Qt,I_fiw1 ......... oQr,W, 

/ 
se~vice. Appa~en~lj, the er~~~s o! § 35~2 were unw~lling to t~st 
the cou:ts ane the CO=~iSS~O~O e!~ec~:ve:y ,~ohioi~ such rate 
d~scri~ination. The statute there!o:e ~roh:~:tee not =erel~ 

/.. oJ 

ove:lapping o?e~ations a;;ai!!ering ~ate$ out ~ ove~lapp:'ng 
ope:ations. / 

:~ § 3542. ~ /{s :nte:-pretee as ba=.n:ng 0:1:r o·/e:-:'a:p:pi~g 
! 

!u:-thered by a ban on nonove:-lapping dual operations. 
Since the dis~~ssion of this issue ~.~... ·.~1~.cze'... a~~ea-s ·0 ~~ :\, - r~" II OJ • 

dicta~ and since the eec~sion gave no ~eason ~o~ :-ejec~ing the 
~~r~owe~; ~:nterp:-etation, we r~!use to ~ollow Zinzel. 
We will g~~~~ the application, thus per~it~ing applic~~ to ope:-ate 
as cocmon and contract ca:-rie: o! cement on ei!!e~ent highways. 
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