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Roy Jexmeson & Son (apnl

regueste cemeny coatvraet carri
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- e - ah, o e
Transportation Calendar of April

£iled.

Japa. Notice of the £iling of 4

The application is supporsed by 2 shipper who will need
enough transportation to provide applicant wita $50,000 per year
gross revenue. Thisz tralfic was previousl transported by <z
shipper in a proprievtary capzceisy. Th i Ll sell

v0 applicanz. Apnli
relavionshiy with the shiz:
Thus, applicant can %r
reducing the azount of revenue now ava
cexent
holds authority 2s a aighway coxmmon
(GC-2294), a nighway contract carrier, a cement carrier,
specialized carrier, 2 dump %ruck carrier, an agriculsural carrier,
and a ‘tank “ruck carrier.

As 0% the deginning of 1983 applican® rad $412,43%6 of
assets. The original cost of its equipment was 3671,069; accumulated
depreciation is 8393,736- Its lia®ilivies amount %0 $273%,778; <his

. ' Applicant's existing cement autiority does not cove

© Napa Couan<ty.
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includes $26,11% of obligasions
addit:onal capizal amounts tvo 3158,255
deficiv nas incrensed 38,779 zince <ne

Applicans's cervificate as
noT permiv operations in Napa Counzy. There
Pudblic Utilitiez (PU) Code § 3542.%, whether the Commission has the
power To allow any carrier To hold both winds of authority., even
though <the contract operavions will not use any highway used in
common carrier service.

PU Code § %542.1 ztates:

"No person or corporacio; shall erngage

permitted by wshe commiseiorn TO angage
trangsporsation of porzland or cimilar cen 3,
either alone or in combination with lime or
powdered limeszone, oan any pudlic highway, both
as a ¢exent c¢arrier and asc a cement convracT
carrier.”

There are WYwo ways t0 interpret That - s prohidition.

Under the narrower intervrezation, carrier could hold
botn tynes of authority as long a 1.2 verrivorial overlap
(i.e., as long ac the carrier docs noT 0p both az 2 cemenvy
carrier and 2 cement contract carrier on the same highway).

Alzernavively, it is possidle <To inzerpren thic as a
prohibivtion againss granting a carrier doth sypes of authorizy even
in nonoverlapping territories (i.e., a carrier could no pera e hoth
as a cement carrier on any highway, and 2 cement contract carrier
any nighway). In Apolication of Xinzel (1967) 66 CPUC 817, we
adopted the broader invterprezation.

Until recently the 2U Code conztailrned a similar provision
governing carriers’' general commodities. Senase 3111 1122 (adopzed V//
in 1981) amended § 1066.2 of the PU Code and repealed § 7542.

Section 106A.2 now reads as follows:

S
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"Norhing in <his code shall be construed T0

prohivit any percson or corporavion Lrom engaging

in <The transportation of properiy, both 2as 2

highway common carrier, and under wrizten

contracy as 2 highway contract carrier, oI the

came commodivties between the sane poinTs.”
Secvion 3542 reads:

"No person or corporation shall engage or e

permivied by vhe commission to engage in the

Transportation of propersty on any »ublic nighway,

voth a3 z common carrier ané ac 2 highway permiv

carrier of the same commodities beiween The cane

pointe, except as provided in § 1066.2."

AS can be zeen, § 3542 prohidbited overlamvwing contract and
common carrier operations. This pronhibitlion was usually explained ac
a corollary to the basie principle which prohidits « common carrier

P

crom diseriminating. Conventional thinking neld vhat it would ve

diseriminatory for = carrier 3o perform contract carriage av rates
different £ w2 dublished common carri for the sane
gervice. The swatute prohidited not merely overlapping operations av
differing all overlapping operations

ig inverpresed as dhanaing only overlapping
operations, i uld be explained ac a ves That conventicnal
thinking. Zowever, we know o0f no »udblic int which would e
Turthered By a ban on nonoverlapping dual operati

Zince the discussion of this

dicta, nnd since The decicion gave rno reaso
0

narrower interpretation, we refuse vo follow Xi We will granv
whe applicasion, Thus permiviing applica raTe ag common ané
contract carrier of cement on cilfer !
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IT? IS ORDERED

with a condivion prohibiting oper: - :

nay operate as a common carri
General Qrder Series 100.
Thiz order is effective <oday.
Daved JUN 29 1983 , 2% San Prancisco, California.

Y. GRIVES, JR.
Prezident

ommissicrers

~CIST0N
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k1]
i% any person or corporavion from engaging
wransyortation of property, 20%a as a
way cormon ¢arrier, anéd under written

contract as a zighway contract carrier, of <the
"

CIN A

4
czze commodivies between The same points
Section 3542 reads:
"No perszon or corporation szall engage or

pernitted by the commission %o engage in
Transporsation of property on any jubli
D0%t2 25 a comzon carrier and as a2 zighway

carrier 0f <The 32ze comnmolizies hetween %z
Points, except as provided in § 1066.2."

AS can e geen, § 3542 pronivited ovesiawmning contrzet azd
”~
conmon carrier operations. This pronidition was usually explaized 2s

' ok O
5 3N

® Mo

a corollary vo vhe Dasic principle whica proribiss 2 comzmon carrier

.

from discriminating. Conveational thir¥ing held 4hat i% would dhe

¥V eV

ciserininatory for a carrier %0 perforn contract carrizge at rates

- - e L a4
- -l - Wit am

/
service. Apparently, <he drafigrs 02 § 3542 wese unwilling o trust

- p bede

Cifferent Sroxm I%s pubdlisned commoxn carrier rates 20 The same

the courvs and the Commission 4o effectively prokidit suck rate
discrimination. The s% tugg voerefore pronidited znot merely
overlapping operations ag/ﬁiff ring raves bYut 2ll overlapping
operations. /
I£ § 3542.1 s interprete ing ozly overlapping
l taav conven+tional
Zowever, we zZnow ¢f 1o pudblic Y wzich would Ye
ered by a ban oz nonoverlapping duwal opera
Since the discussion of this issue
gicta, and since the decislion gave no reason
NATTOWET; AXDL0a0TeT Interaretation, we rofus ~ Linzol.,

')
B [
We will grant <the application, <thus permituis e <0 operate

- o

as common ané convtract carrier of cement on different highways.




