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Decision ]3 08 167 JUN 251983 OE& uu
BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

Application of GREYEQUND LINES, INC. )
for authorivty vwo disconvinue aud
abandon a apeci i¢ route of Rouse Appilication 22-05-57

roup 12, San uoaquin, Stanislaus (Filed May 24, 1982)
and Merced Counties

OPINION AND ORDER DENYING MODIFICATION b////

By <his applicavion, Greynouné Linecz, Inc. (Greyhnound)
sought authorizty to terminate scheduled service 10 and Zrom Gugtine,
Newman, Crows Landing, Pattercon, and Vestley. The Szanislauvs Area
Associetion of Governmenvs (Associavion) protessed and a hearing wa
held. Afser hearing, Decision (D.) £3-01-%7 authorized zthe
aigcontinuance. The evidence of need was found insufficient <o
Support three-day-a-weex service or detouring Route 99 schedules 0
serve these communities. The order Yecane effective 30 days from the

ete of issuance, Januvary 12, 1983.

A pleading entivled Application for Rehearing was €iled Yy
the Association on February 11, 198%. 3inece <The pleading was filed
one day Too late, it was rewtitled and docxeteé 2z 2 Pevition for
Modification.

The pevizion contends that the Commission decision was
unlawful since it applied different legal s<tandards than thosze in
effect at the vime of the hearing. It claims that at the time she
hearing waz conducted, exizting California law recuired a zaowing
That an abanconing carrier had avtempted w0 become more competitive.

The pevition argued shat Therefore the Commission should
noT have applied <he procedural or substaniive zutandards adopted by
42 T.8.C. Section 108%5 in <the federal Eus Regulazory Reform Acz
(AeT). Ac noted in The dec*sion,
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"2his statute gives both sudbstantive and

procedural advantages t¢o dizcontinuing carrier
and will greatly lizit a state's regulatory
powers +0 prevent the discontinuance 0L dus
routes operating a2t a loss.”

The petition also included 2 conclusory zllegation thav
inadeguate evidence +0 support the Commission's findings.
A third claim of error is +hat <he Commission failed %o
apply its Rule 17.1 by falling %0 require an eavironmental a
Greyhound has nov filed a response %0 th
Pederal Legislation

ed %o
nter
iscont unprofitable
bus carriers. a state does
service within 120 days of a properl application, <he
interstate carrier a2y invoke <he ju n of the Interstate
Commerce Commizsion (ICC). : the power ¢
override any state order prohidi tiavance, unless a
protestant proves that the sersvice is 1ly justified and
needed by the pudlic.
Before the Act, California could regquire 2
to be continued, even <though revenues did not offset
3ecause Greyhound and sizmilar carriers had limited nonopolies,
regulators could compel their other passengers To pay higher L2

stat

res
subsidize losing operations. The Act now limits our power %0 use
inter-route subsidies to preserve needed ces. 70 keep needed
services operating at a logs, the affect aust be willing

t0 subsidize a carrier t0 02fset i+4s losses.
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Effect of Late Piling

Under the Public Utilities (PU) Code sections quoted in
footnote 1,1 the Associetion's failure to £ile a timely petition
Tor rehearing effectively bars it from seeking relief Zrom any of the
alleged errors of law. Eowever, § 1708 0f the Code authorizes <he
Commission to reconsider a decicion even af<er it has become Tinal.

A petition under § 1708 calls for an exercise of the
Comzission's discretion. This discretion, while broad, must de
exercised within the limits of certain generally accepted principles.

1 "§ 1731. . . . No cause of action arising out of any order or
decision of the commission shall accrue in any court to any
corporation or person unless the corporation or person has filed
application to the commission for a rehearing before the effective
date of the order or decision, or, if the commission fixes a date
earlier than the 20th day after issuance as the effective date of the
order or decision, unless the corporation or person has filed such

application for rehearing before the 30th day after the date of
issuance, ..."

"§ 1732. The applicetion for a rehearing shall set forth
specifically the ground or grounds on which the applicant considers
the decision or order to bPe unlawful. ¥o corporation or person shall

in any court urge or rely on any ground not 20 set Zorth in the
application.”
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The discussion which follows explains why nodification of
D.83~01~037 is not warranted. We should n0ove that The principles
cived do not neccessarily apply o other types of proceedings such as

%0 render a series of cecisions as circumstances change. As nozed

above, the Commission did specifically rezerve some continuing
Juriscicvion in D.87-01-0%T7. Denying zmodification doec noT in any ,/’//
way Cdiminish Acsociaztion’'s rights o invoke That continuing

Jurisdiction.

Discussion

s in most cases where 5 & sizple adversary
iavionship bewvween The parzies : iszion proceeding. pudlic
policy favors the finality of D.F rallel policy reguires
2 strong showing vefore a Livi ar 1 equitable relief “ron z

court’s judgmenty.

-
-

re

"Endless litigation, in whieh nothing was ever
finally cdevernined, would Ye worse zThan
occasional miscarriages of justice...” (Pico v
Cohn (1891) 91 C 129, Olivera v Grace (1Q22) 19
C 2¢ 570.)
Conseguensly,

LY

erroneous is 10T in

ousy have been £o sever
(C£. U.S. v Throckmore

152 C 148.) One fursh
party has a reasonadble ch
opporIunity to be heard.
Higher EBcucation etc. v 3i

Economic anéd YNeeéd Ics

IT was now error : L deternining whether

mhmad

Greyhound's zervice could ’ > preserveéd. Eowever, even if

v

the Association’'s legal theory were corrscet and aven 12 a Timely
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challenge had veen filec, a vietory on tnis point would notv have
changed the ultimate outcome. AT best, zuch 2 "victory" would simply
have forced the appliecant v0 commence 2 new proceeding which
uncuestionably would have hean gover: T. 7ZThis service
could not de mainvtained on a permanent ic >2 the Association

b

can carry wn<e durden of proof cypecified : or witnous
ffering Greyhound a supsidy. Conseque
wagteful and useless undertarxing unl e appear

substantial lLikelihood <hat the Associazion could prevail nos
before zhis Commiczion bus before the ICC,
cwandards. The petition gives us
Associztion could maxe a suronger
issue 1€ given 2 =zecond chance.
The deaonsyrated dispuristy besweern
£0 greav taat 1% would make it difficulv <o reguir
badly needed scrvice even under pre-Act siandards.
apparently has no evidenvo <o chow that The o0persz
be reduced, wvhav iv is s ing %o subsidize <h
there is any immedias spect of a subsidy £
federal funds.?

stronger showing on

governments OperzT

traffic is az lighs

Ride operazion hac certoin
service operating large duses.
Sreyhound poscidly would be able
could sazisfy <the nced :

. More convenience 0 pasr
oL firxed rouses nnd echaa

reserved jurisdicevion To consider o rezvoration

poidy were olfered.
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2. Greater econoxmy and reduced fuel consumption
(zince it operates smaller venicles,and
should have less deadhead nileage).

Thus, unless the Association has some very convincing evidence which
it has no%t yet disclosed, there iz every reason %o anticipate
findings that Dial-A-Ride is better adble to serve <he pudlic need
than Greyhound's service and could do so with a significantly smaller
subsidy. Such findings would lead to a concluzion that "...z2
reasonable alternative %0...(Greyhound's) service iz availadble." (49
USC § 109%35(g)(2)(e).)

Since the petition gives us no reason 4o delieve thas +he
Association could maXxe a stronger showing we ¢ould not justify
holding a § 1708 hearing on either economic or need issues.

Environmental Issues

Rule 17.1(R)(1)(Z) declares <hat any certifica%e revocation
proceeding which does not ordinarily involve significant
environmental effects is exempt from the Rule's provisions.

k' ab

ince the Association's protest to %the application did not
allege that +thic discontinuance would produce significant effecss,
Greyhound was entitled to assume that the exemption would apply, and
that it hald no duty to provide support for findings or conclusions on
any eavironmental issue.

Under Rule 17.1(h) %he Association should have £iled zuch
an allegation within 30 days after it was notified of <he
application. One filed 30 days after an adverse decision is clearly
too late.

? Greyhound might also be able %o show that a Dial-A~Ride would be
environzmentally superior since lower fuel consumption would de
expected to lower emisczions.
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The extraordiaary delay in raising the issuc ig nmaterial.
If o vimely %iling hadé deen zede, The Comnission would have had
nea;ly a year, ravther than less than 120 days vo catisfly Government
Code § 65950. Moreover the Act (supra) gives us an even chorter tine
period <o compleve all phases of z duc discoavinuance proceeding. An
applicant carrier can ingist that we cozpleze all phases of a
discontinuance proceeding wivthin 120 days or lose jurisdiction to the
ICC.

ciavion has offered no exvlanation or excuse for
its failure to raice these issues in <time to perzit orderly
Fi

conslderztion. YNor has it offered us any reacon w0 helieve Thasz
environmenvtal ¢onsiderations would justify an oréer, eivher by zhisz
Commission or the ICC, requiring the service <o be continued.
Conclusions of Law

We conclude <thavt modification is not warranted in that: -””#

1. There arec no grounds to0 believe thas a
d*” rent outcone is likely if a § 1708
g were neld on economic or gerviee
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‘l' I IS ORDERED that the pevition for modification is denied.a//,/
This order bdecomes effective 30 days from voday.
Dated June 29, 1987, at San Francisco, Califorrnia.

ONARD M. GRIMEZ, JR.
Presidens
VICZOR CALYVQ
PRISCILLA C. CRE
DONALD VIAL
WILLIAM T. BAGLEY
Conx m;suione

I CEZPTTFYV THAT THIS DECISION
d”ﬂ.l':ﬂ:":ﬁ LI THE QB’V“

OMi1SE ..-.'...'?.o VIR

JOucvi::, ErccuﬁL
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becision 53 68 307  JUN2S 185 @U@Bml

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

Application of GREYEOUND LINES, INC. )

for authority v¢ discontinue and

abandon & specific route of Rou<e Application 82-05~57
Group 12, San Joaguin, Stanislaus ) (Piled Moy 24, 1982)
and Merced Counties.

e

A X
\/’y u/' /fb'{ :f"’.,]‘,‘ ’\’\“". /,./f'/ }
QPINION AND ORDER DENYING -RECONSTDFIRATL-

By this applicetion, Greyhound Lires, %pc{/(Greyhound)
sought authority to terminate scheduled serviceto and from Gustine,
Newman, Crows Landing, Patverscn, and Westley! The Stanislaus Area
Association of Governments (Association) p*gtested and & hearing was
held. Afver hearing, Decision (D.) 83~07-37 authorized the
discontinuance. The evidence of need /Qs found insufficient to
support three-day-a~week service or/detouring Route 99 schedules o

serve these compunities. The o;@er became effective 30 days Zroxz the
date of issuance, January 12, 1983.

A pleading entitle&/;pplication for Rehearing was Ziled by
the Association on Fedruary 11, 1983. Since %he pleading was filed

one day too latve, it was /etitled and docketed as a Petition for
Modification.

The petition contends that the Commission decision was
unlawful since it aﬁglied different legal svandards than those in
effect at the tige/of the hearing. It claizs thet at the time the
hearing was conducted, existing California law required az showing
that an adbandoning cerrier had attempted t0 become more competitive.

The petition argued that therefore the Conmission should
not have applied the procedural or substantive standards adopted by

49 U.S.C. Section 109%5 in the felderal Bus Regulatory Reform Act
(Act). As noted in the decision,

- 1 -
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»A"//.-]/ T~
The discussion which follows explains why r@consrteratton—~

of D.85-01-037 is not warranted. We should note that the principles
cited do not necessarily apply to other types of proceedings such as
those in rate cases where the Commission has continuing jurisdiction
to render a series of decisions as circumstances change. As noted
above, the Commission did specifically resecve sggg continuing
Jurisdiction in D.83-01-037. Denying'ﬁggaﬁgiéem&v&on—does not in any
way diminish Association's rights to invoke that continuing
Jurisdiction.
Discussion

As in most cases where there was g simple adversaﬁ$/
relationship between the parties to & commission p*oceeding, public
policy favors the finality of D.83-01-037; a pa'ellel;pdlicy requires
a strong showing before a litigant can obtain equitable relief “from a
court's judgment.

"Erndless litigetion, in which nothing was ever

finally determined, would Ye worse than

occasional miscarriages of just*ce{.." (Pico v

Cohn (1891) 91 ¢ 129, Olivera v Grace (1922) 19
T 2¢ 570.)

Consequently, the allegatign/thaz this decision is
erroneocus 13 not Iin ivself sufficient grounds for relief. The error
nust have been s0 gevere as to preclude a "fair adversary hearing."
(Cf. U.S. v Throckmorton (18784/25 L ed 93, FPlood v Temvleton (1907)
152 C 148.) One further requi*ement is a showing that the aggrieved
party has a reasonabdle chance T0 prevall Lf he were given a second
opportunity to bde heard.//1011vera v Grace (supra), New York
Eigher Bducation etc. v 'Siegle (1979 91 CA 3d 684).)

Economic and Need Issues

It was not error to consider the Act in deternining whether
Greyhound's service could and should be preserved. However, even it
the Association's legal theory were correct and even if a tinely




A.82-05~-57 ALJ/md *

challenge had been LTiled, a victory on this point would not have
changed the ultimate outcome. AT best, such a2 "vietory" would simply
have Torced the applicant 40 commence 2z new proceeding which
unguestionably would have heen governed by the Act. This service
could not be maintained on a permanent dasis unless the Association
can carry the burden of proof specified by she Actﬁypr w{ghout
offering Greyhound a sudbsidy. Consequently,fﬁgzggéﬁési Zﬁfztwould he
a wasteful and useless under<aking unless there appears” 4o bde
substantial likelihood <that the Association could grevail no<

] et

before this Commission hut hefor
tandards. The petition gives us

he ICC, using the Act's
foa/believing “hat
ssociation could make a sironger ¢ eitner the econonic
ssue Lf given a cecond chance.

Che demonstrated disparity between revenues and expenses
so great that it would make 1% 4if7L ;;t to reguire continuance of
vadly needed service even under pre-Act The Association
apparently has no evidence to chow fﬁat e operating Geficit could
be reduced, that it is willing to/subsidize +the operation, or thas
there {s any izmediaze prospeci/of a sudsidy Lfroz either state or
federeal funds.z /

It is even nmore un}dkely that %“he Assgociation could naze a
stronger showing on need. 7The record already saows %that local
governments operate and subsidize a Dial-A-Ride Service. ‘here
traffic is as light end sgoradic as that exhidited here, a Diale~A~

. / .
Ride operation has cer?gin inherent advantages over any scheduled
service operating large dbuses. IL a second hearing were held,

Greyhound poscidly would be adle 4o show thet Dial-A-Ride gervice

could satisly the need with:

1. More convenience %o pairons (Cue <%

0 i%s lack
of fixed routes and schedules), and

2 The decision reserved jurisdiction +o consider a restoration of
service if a subsidy were offered.

-5 -




A.82-05~57 ALJ/zé

The extrazordinary delay in raising the issue is materisl.
If 2 timely filing had deen zede, the Commission would have had
nearly & year, rather than less thar 120 days to satisfy Governmen<
Code § 65950. Moreover the Act (supre) gives us an even shorter time
period to complete all phases of a bus discontinuance proceeding. An
applicant carrier can insist <ha®t we complete 2ll phases of &

discontinuance proceelding within 120 days or lose jurisdiction <o the
Ice. .

The Association has offered no eprénazicn or excuse for
its falilure to raise these issues in time to pernit orderly
consideration. Nor has it offered us eny reason to bellieve that
environmental considerations would Justify an order, either by this

Comzission or the ICC, requiring the service %o be continued.
Conclusions of Law

A
.,-wf"‘:r:*f"//f',/ L —
Ve conclude thaz weconsi&er&?&on i not warrented in tha<:

1. There are no grounds %o believe that a
cifferent outcome is likely 1< a § 1708
hearing were held on economic or service
issues.

The petition does not show tha<t:

g&. Significent environmental effects are
likely, or

b. There is any excuse for failure %o mske 2
timely c¢lainm of non~exemption.




A.82-05-57 ALJ/=dé *

. / /
. _,,,.,«.-h.f//,ﬁ_'ca./'f‘,‘-"»-/ -

I7 IS ORDZRED <that the petition for weconatideration—is /4<(

v

denied.

This order becomes effeciive 30 days “rom 4oday. <

Dated JUN 29 1883

, 2% San Francisco, California.

LECNAED M. GRIMES, JR.
President

VICTCR CALVO

PRISCILIA C. GEZW

PONALD YIAD

WILLIAY. ©. BAGLZY

//,/ Commissioners

e




