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Decision S3 G5 G323 JUN 29 1983 @@D

BEFORE TEE PUBLIC UTILITIES COMMISSION OF TEZ STATE

In the matter of the Comvla‘nt oL

Friant Power Autho ity against

Pacific Gas and Zlectric Company

for failing to ba.gain in good Case 8%2-05-12
faith on a Non-Standard Power (Piled May 31, 1983)
Purchase Contract and Reguest

£or Approval.

INTERIN OPINION

i ek X

The Friant Power Authority (Priant), composed of eighs

i in the San Joaguin Valleyr, filed this complaint

al ic Gaz and Zlectric Company (PG&Z) has failed
4

to comply with our order directing electric utilities to negotiate

hol
"good Taith" with szmall power producers. gpecifically,
ordering paragraphs of our January 21, 1982 ion (D.) 82-01-103%
in Order Instituting Rulemaking (0IR) 2 whie alleges were
violated. That was our initial deciczion settin g s*anda*ds Lor prices
and terms for utilisy purchase contracts with small power producers,
nost frequently referred t0 2as qualifying faci_*.ies or Q¥s. Since
then, we have approved standard offers for 4he three largest elec<tric
utilities: these offers must be exercised and contracts signed
whenever a QF so elects and has met all the terzs and conditions
(see, D.82-12-120, issued Decembder 30, 1982 in Applica<tion

(A.) 82-03-25 et al.).
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Priant and PG&E began discussions and negotiations in
1981. The power would come from three powerhouses located at the
Priant Dam on Lake Millertor; +“here would be one 2 MW unit a2t <the
river outlet, an 8 MW unit at the Madera Canal Outlet, and a2 15 MW
unit at the Friant-Kern Canal OQutles ctached to Friant's complaiat
are appendices docunenting, to some degree, the negotiavtionzs with
PG&E. They show +hat 2 state permit for %the diversion and use of
water was obtained, as well as a Federal Energy Regulatory Commission
(FERC) license for the project. The U. S. Bureau of Reclamation

ither issued or will issue other permits, and will conduct
environmental review.

Priant requests that we order PG&Z to execute the
nonssandard power purchase contract, subzmitted as Appendix T <o 145
complaint. A% this juncture we neel not go invo all teras of <The
proposed contract, for this decision does not address the merits of
Friant's contentions. D2G&E would pay 50% of project development
costs and would de repaid when revenue bonds are issued by Friant.
Waen the project is fully in operation, PG&E would pay Friant a Zixed
payment for the first 58 million ¥wh/year egual 40 +the project's debdt
service cos%, and 80% of avoided cost for all generation in excess.
Also, PG&E would pay the applicadle "use-of-dam charge," and all
operations anéd naintenance cosvs.

Priant alleges that it has progressed through the
pernitting stages, and the development of specifications for the
turbines anéd generators anéd has completed the bdidding process, only
o be t0ld by PG4T in Mey 1983 that PG&E did not desire <o proceel.
PGLE indicated %o Priant that it wanted €0 establiszh a schedule w0
reevaluate the project's econosics, essentially putting the project
"on hold". (Appendix I %0 the complaint.) ZFriant alleges that it
requested PG&S to submit the proposed contract for Commission review,
but that PG&E refused. Delay for the project could, according <o
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Priant, substantially escala%te ¢osts. It believes

Ye & henefit for PG&Z and ravtepayers, which ¢could be 1o

delays, the FZRC license expires decause construction foec not siard

in two years frox the date the license was issued (Septemder 70,
1882).
L Commission decision by Jul s requested by Triant
PGLE was directed to file its answ ant's complainant by
June 20, 19832. [y
PGLE'S Answer

PGEE filed its answer on June 20, 198%. I
defenses to Friant's complaine:

1. It did nov execuwe t“ nonstandard contracs
becouse higher then anticipated Zederal use-
of-daxm cherges, and "o.“e* erternal

conditions hweyonlé <he n:rol 0 <he parzies,
Lave resultod in the co ¢< the projecs
reatly in excess of °G&"° avoided cost."

Anewe., page 13.)

36&“ is w*’l‘ng <0 execute one of <he
néard offers wish Friant.

- as o o

Given anticipated ’ovole ot .?G&-"'e aveided
costs it may we 20 Jﬁa hefore PGEZ'S
ratepayers are made wi ole W7 <he project’s
Lower energy cosuts to PG&E.

Triant's cozmplaine fa"° <o allege facts
otherwise denongtrate why 2G&I's ratepay
would be in iffe:en: %0 Or prefer Frianv

proposed nonsvandard conirect over a

sought relief would put the
in =he position of "negotiatin
rac?t ccnt*a"y T0 ivs policy
in itg D.82-01- 10; °G&d
what we do not have The autnority <o
PG&E to execute a power purchase
. (Angwer, page 15.)

00 O ® <t 'y
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Discuzsion

and money developing its case in hearings, we nust in fa
clarify Zor Priant what we will and what we will not do
context 0f this complaint proceeding.

Friant's complaint alleges that PG&E did not bargain
good faith, and the relief it recguests ic for us <o order 2G&E
execute the proposed agreezment (Appendix ¥ vo the complaint).
we will address in : haz negoviated

requests, even
assuning arguendo : ! in good fai<h. The
paranesers oL rel
out in our cdeci
will : complainve
s who can hav the
ailed 0 dar aizn.
ity found nov 10 have bargalined in
1L gtané in violavion of <his order
av ©0 posen<ial punizive acvtion dy
(D.82~01=103, izsued
. 1682 in OIR 2. mimeo. page 106.)

and not QFs, were authorized by Thav cecision <o
our review of nonsvandard power purchase
escence, given the navure of the requested
boicvting an "application” for approval of a
conzext o< 2 complaint proceeding.
complainss from applications for good
reason. Ui 3 <o0ld T0 negotiate proposed nonsiandard
convracts | 0% wanting %o z2ccept & zrandard
offer, ' : The mandated odligavion in
terms of end : i 10 1 onTracy under the
applicable adopvred ¥ 6 : £ uvilities negoviave
in good faizh wi : nonstandard consracte, vhey fulfill our
nandate with res types of coniracis. If we allow
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QPs seeking nonstandard contracts 4o dbring their preferred proposzals
before us for ratification, instead of utilities applying for
approval only after their management thinks a nonstandard contract
has merit dut wants our ratvification in view o cost recovery
concerns, the entire negotiating process would take a very different
turn from what we envisioned. Tor +then, QFs and utilities would in
essence ultimately "negotiate™ with us, and not each other. We
refuse to so directly interject ourselves into the arena of QF-
utility negotiations. Accordingly, we will not order a "resuls"
based upon a QF's complaint, dbut we will impose sanctions oa 2
utility for bad faith negotiations.

Although +the distinction we draw nay seea t00 sudile
without solid bYasis froz Priant's perspective, it is deeply rooted in
the role of the regulator vis-a-vis investor-owned pudli
Por ordinarily, in the absence of cozpelling circumsvtances,
managezent chould apply ites expertise and judgment within <he
regulatory parameters we gev; we nust ensure the parameters are falir
and in the overall public interesty, dut we should not directly
"manage." 3By the nature of the relief Priant requests it {s asking
us to substitute our judgment for that of the utility's management.
We will however make a ratemaxing adjustment if we find a utilivy had
a lower cost option for power (e.g. QF power) which i+ did not
exercise, or otherwise acteld imprudently.

We will hold a hearing t0 analyze nt's contention of
bad faith negotiations, bBut the end result, at most, if Friant
prevalils will be punitive sanctions against 2G&E, and not an orde
that PG&E execute the purchase agreement.

If Friant desires 4o proceed with
reviewing this interim opinion, it nay do so.
compliance with our mandate to negotiate in good with Qs
seeking nonstandard contracts is an issue in i4s pending general rat
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proceeding, A.82-12-48. While 4%t is %00 late for Priant to make i%s
point in that proceeding if Friant pursues this cozplaint, we will
endeavor 0 reach a decision in tize %o weigh the outcome along wi+v:
other evidence when we set PG&Z's rate of return in its general rate
decision at the end of 1983. Our st29< has recommended a rate of
return penalty in the general ra%te proceeding, which illustrates why
Friant's contentions would be germane. I Friant elects %o proceed
with this complaint, it should advise Administrative Taw Judge
Alderson within 15 days, so that hearing dates may be set.

Pindings of Pact

1. D.82-01-103 directed electric usilities, such as PG&E, %o
negotiate in good faith with QF:z seeking nons+tandard coniracic.

2. D.82-01-10% authorized utilities <o <ile applications for
our review of nonstandard contracts, and QFs %o file complaints
alleging bad faith negotiating dy utilities. I bad faith
negotiations are demonstrated, +his Commission zay izpose sanctions
against the utility.

3. The relief Priant reguesis is our approval of a specific
nonstandard power purchase contract.

Conclusion of Law

The result of Friant's complains, gssuning it denonstra%es
bad faith negotiations by PGZE, would be for this Commission *o

impose sanctions for PG&E's noncompliance with D.82-~01-103; we shouléd
not order PG&T to enter a nonstandard contracs.
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INTERIM ORDER

IT IS ORDERED tha* the FPriant Power Auvhority's complains
may proceed to hearing; however, this Commission will not direet

Pacific Gas and EZlectric Company %o execute 2 nonstandard power
purchase contracst.

This order bYecomes effective 30 days from today.
Dated JUN 29 1583 y a% San Francisco, California.

LECNAED M. GRIMES, JR.
President
TICTOR CALVO
SEISCILLL C. ¢ Do'\rp..,:: VIAL
S ., ‘Commi'ssiono:: WILLIAM T. BAGLZY
Commissioners

-
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1 CIRTYITY TRAT TFEIS DRCISION
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Gepin 3. Bodovicz, Ixecutitve NMrioror
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Discussion

This is the first formally Liled cozplaint by 2 QF, under
our D.82=01=103%, alleging bad faith negotiations. 3Before we proceed
further, and before Friant spends time and money developing its case
in hearings, we must in fairness clarify for Priant what we will and
what we will no% do in the context of this cozplaint proceeding.

riant's cozmplaint 2lleges +hat 2G&E Cid not hargain in
good faith, and the relief i< requests iz for us <o order PHE o
execute the proposed agreement (Appendix T <o the complaint ). While
we will address in this proceeding whether 2G&Z has nago
good faith, we will not grant <the relief
assuning arguendo that PG%E did not neg

Lad o+« Tad /
parameters of reliefl Zor coaplaints
out in our decision in QIR 2:

"The Coumission will entersain forzal co:plaints
sed by QFs who can demonstrate that the

utility has falled %o/ dargein in good faizh.

.« e . A u.i..ty ‘ouﬂd not 40 have dbargained in

£004 fais stghd in viola:i 8 of <hiz order

and will be ope o powen< guq ive aetion by

uha-u CO"‘S-SSion y ( 82"0"‘10 *uwhed

January 21, 1987 in OIR 2, =izeo. page 106.)

Usilivies, any not QFs, were authorized by that decision
file applications for/pur review 0f noanstandard power purchase
contracts. XHere, in/essence, given the nature 0f the reguested
relief, we have 2 QF submitting an "application™ for approval of 2
nonstandard contract in the context of a2 complaint proceeling.

We distinguished complaints froz applications for good
reason. Utilities were t0ld To negotiate proposed nonsvwandard
contracts in good faith with QPFs not wanting ©o accept a standard
offer, but we ¢ié nov mandate a resule. The nmandated obligation
terms 0f end result which utilizies do have is %0 coniract under
applicable adopted stancdard offers. As long as urtilities negoti

in good faith with respeet to nonstandard contracts, they fulfill our

pandate with respect to those <ypes of contracts. IL we allow

v/
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