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BEFORE THE PUBLIC UTILITIES COMMISSION OF THEE STATE OF CALIFORNIA

Order Instituting ’nvestigauion by
Ru’emaxing into the adoption of new
Rules of Practice and Procedure .o
process and administer requests for
attorney and witness fees and ouhers
expenses of participants 4
Cemmission proceedings.
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)

) 0TI 100

g (Filed Novemver 13, 1081)
)
)
)

ORDER MODIFYING DECISION (D.)
8_"613-61; AND DHN‘-ENG ﬁ:nLEAiu.NG

Applications for rehearing of D.82-04~017 have been filed
by The Pacific Telephone and Telegraph Company (Pacific), Pacifs
Gas and Electric Company (PG&E), Southern California Gae Company
(SoCal) and Jonn C. Lakeland, an interested party. General
Telephone Company of California (General) filed 2 petition for
modification. We have carefully considered eaeh and avery
allegation of error and request for modification in these
documents and are of the copinionm that good cause for granting
rehearing has not deen shown. FKowever D.82-04-017 should be
medified Iin several respects 40 correct possible ambiguities and
to make It conform in all respects %o our original intentions.

First, we do not believe our implementation of the new
rules should be stayed pending on expression of the Legislature's
will with respect to Senate Bill 4 (Montoya) as some of the
applicants suggest. The need o odtain adequate pudblie
participation in our proceedings, which we disecussed fully 4in
D.82-04-017, is compelling. Although we recognize that the
Legislature, by way of Senate Bill 4 or any other piece of
legislation may ultimately affect the manner and scope of our
awards of fees to such participants, we should not delay
implementing such an impoertant program on that account. This
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would not be the first instance where the Legislature
supported one of our own decisions by subdsequent 1

which comes guickly to mind.
As to those allegations which gquestion our jurisdiction
to award costs pursuant to the rules we adopted, we believe our
iscussion of that issue in D.82-04-017 was an acequate resvonse.
The assertion that funding such awards through utilisty
rates constitutes a violation of freedom of speech was noted in
D.82~0L~017 at pages 9 and 10, mimeo. However it has come %o our
attention that the nmerits of this assertion were no: Sully

discussed and no conclusion of law was provided. Therefore,

D.82-04-017 is modified to provide such 2 ¢iscussion
and conclusion.

Finally, 2 nuzmber of modifications <o specilic rules were
requestec Dy various parties. We have carefully considered these
and are of the opinion that, except as noted below, no such
mocifications are appropriate at this timae,

(2) The following phrase should be added to Rule

76.22(d) to make it conform to our original
intent:

"... nor any entity which in the Copmission's
reasoned opinion was established or formed by
2 governmental entity for the purpose of

participating in a Commission proceeding ...."

Rules 76.22, 76.2&, 76,26, 76.22 and 76.31(»)
should e modified to require that filiags under
those rules shall a2lso comply with Rule 5. This
requirement was inadvertently omitted.




(¢) The title of Rule 76.32 should be changed %o
more clearly describe its content.

The actual text of these proposed amendments
Appencix A.
No other izsues need Ye discussec.
appearing,
I7 IS CRDERED
87 QL-017 iz modified as follows:

(a) The following language is inserted on page 132,
immediately before the heading "General Comments on
?roposed Rules:"

"We are likewise not persuaded that requiring a

lity, and ultimately its r2tepayvers, to fund

awards of reasonadle expenses pursuant o the

rules we adopt By this decision constitutes 2

violation of their free speech guarantees under the

U.S. and California Conetitutions. Paeiflic has not

pointed to any decision of 2 court or regulatory

ageney which has so held. The decision 4in Adood vs

Detrolt Board of Education, 427 U.S. 200 (15€77),

on which Paecific relies, i3 c¢learly distinguishadile

on itz facts. Tven if we were L0 ascuze, argueando,

that 1t applies to vtilitics 2 their customers, 1t

would 2ppear to prevent 2 utility frox passing on to
£5 custonmers itc own expenses i

t“*s Commiszion as much as it

participants.

In any event we rely on our mandate o set juse
and reasonable rates bdased upon a2 utility's
reasonable oxpcﬂ,-,, plus 2 fair return On its
investoent (Sections 451, LS3, 554 and 728, Pudlie
Utilities Codo ia our determpination that awards for
public participation made pursuant to the attached
rules are reasonable expenses of a utility for
ratemaking purposes.
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On page 58, mimeo., Conclusions of Law 10 and 10(a)
are added a2nd read as follows:

"10. Requiring a utility 2nd, ultimately, its
ratepayers t0 fund owards made under the attachee
rules {5 not a violation of 4their frecdonm 0f =peoch
guarantees in the United S<ates and California
Constitutions.

"10(a) The aoounts of such awards are reasounadle
expenses of the funding utilicy for ratemaking
purposes.n

Rehcaring of D.B82-04-017 as medificd herein iz denied.

Except as granted herein, nodificatvion is denied.
This order i3 efflective today.
Dated JSume 29, 1983 , a8t San Francisco, California.

LEONARD M. GRIMES, JR.
resident

VICTOR CALVO

PRISCILLA C. GREW

I abstain. DONAILD VIAL

o4 1 L
WILLIAM T. BAGLEY, Commissioner commissioners
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APPENDIY A

Article 18.6

(Procedures for Awarding Reasonabdle
Compensation %o Pudli¢ Participants in
Commission Proeredings)

The Commission Propoces to Amend Cersain of The Pules In Article
18.6 To Read In Full As Follows:

Rule 76.22(d) "Participant”

ns any individual, group of
individuals, organization,

ea
acsociation, partmership, or
corporation taking part or intending to take part in a Commission
proceecding. TFor the purpose of these rules the term participanst
does not include governmental entities nor any entity whieh, in
the Commizsion's reasoned opinion, was establisghed or formed by

a goveramental entity for the purpose of narticipating in 2
Commission proceeding.

s
A
n

76.22 (Rule 76.22) Participant’'s Reques:.

As soon after the commencement of a3 proceeding as is
reasonadbly possible, but irn any eventl bdefore the bdeginning of
evidentiary hearings in the proceeding, or after evidentiary
hearings 2re completed, the participant chall file with %the
Commission's Docket Q0ffice and serve on all the parties +o the
proceeding 2 Notice of Intent to Claim Compensation, in compliance
with Rules 2, 3, &, 5, 6, and 7 and with an attached certificate
of service by mail on appearances. In all cases, the Notice of
Intent must set forth the following:

7€.24 (Rule 76.24) Showing of Qther Parties,

The Commission staff ancd any other party to the proceeding may
file a stotement within 15 days after the participant's filling
cenmenting on any portion that filing and making appropriate
recommendations to the Commission. The filings uncder this Rule
shall comply with Rules 2, 3, 4, 5, 6, and T and d¢ accompanied by
a certificate of service by mail on appearances.

76.26 (Rule 76.26) Compensasion Filings of Particinant.

Within 20 days following the issuan¢e of 2 Conmmission order or
decision for which a ruling uncder Rule 76.25 has been made, a2
parcticipant may file a request for compensation with the Docket
Office. The filing shall comply with Rules 2z, 3, &, 5, 6, and 7
and shall have attached & certificate of service dy mail oz
appearances.




76.28 (Rule 756.28) Protnsts.

Within 20 days of the filing of 2 request for compensation or
within 20 days after the filing of the staff audit, if any,
whichever iz later, the Commission stafl or z2ny other party may

£ile a protest with the Commission's Docket Cffice. The filings
under this Rule shall comply wisth Rules 2, 3, & , 6, an¢ 7 an¢

2
- L]
be accompanied by a certificate of service by mz2il on parties.

76.231(b) (Rule 76.31(d))

A request under the Rule shall be filed within five days of
the date of the appearance by %the participant in the proceeding.
Comments by the s8%2ff or any party, in the nature of that
deseridbed 4n Rule 76.25, shall be made withia 20 cdays after the
£4ling of +he participant’s regquest. ALl filings under this Rule
shall comply with Rules 2, 3, 4, 5, 6, and T and shall have
attached a certificete of °e~vicn by mail on partiec.

76.22 (Rule 75.32) Application of Rules %to Pending and
Prospective Proceedings.

These rules will apply to issues raised sudsegquent to the
effective date of the order promulgatin g these rules in any
pending cases, applications, investigati 1° an¢ rulemakings, and
to all cases, applications, an _nvestiga lons £iled on or after
the effective date of the o*de" Dr ulsating “hese rules, without
regard $0 the formal =status of the matter on the effeetive date of
these rules. A proceeding will be deemed initiated on the date an
application or c¢omplaint is filed or an order Iinstituting
investigation is issued. Times for filing various requests and
responses set forth in these rules shall de acdhered Lo except that
any Commission decision 0n the requests will be held in adeyance
until these rules become effective.

(END OF APPEINDIX A)
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Rules 76.21(a) an¢ (b)) should be modified %o make
them consistient with the reguiremenst <n Rule 76.2%
vhau no filings under those rules may be pade

ing the period the evicdentiary hearings are
uﬂdb*way

(¢) The title of Rule T76.22 snould be changed %o
nore ¢learly describe Lts ¢content.

The actual test of these proposed amendments
Appendix ¢

No ¢other issues need be'discussed. herefore, good tause
appearing,

IT IS ORDERED that

D.82-0U-017 L& modified as f¢llows:

(a) The following language is inserted on page
immecdiately defore the heading "Ceneral Cox
rroposed Fules:"

"We are likewise not persuaded <hat requiring 2
utilicy, an¢ ultimately its ratepayers, t0 fund
awards of reasonable expenses pursuant o the
rules we a¢opt/by this decision constitutes 2
violation of #Meir free speech guaranwees under the
U.S5. an¢ Calilfornia Constitu* ons. 7Pacific has not
pointed Lo amy decision of a court or regulatory
ageney wh‘ has so held. The de¢ision in Abosed vs.
Detrois rd of Educatfon, 21 U.S, 208 (5977),
on which Pac..-c elies, {5 ¢learly Eistinguishable
on its ’ac,s. Even i’ we were %o assume, arguende,
that it applies to utilities and their custonmers, it
wou’d app@ar to p*év,“t 3 uelilicy from passing on %o

TS cusioners I1ts own expenses in hearings belfore
:his Commission 2s muceh as Lt would Lthose of publie
participants.

In any event we rely on our mandate to set juset
and reasonazble rates dased upon a utility's
reasonable expenses, plus a falr return on its
investment (Seetions 451, L53, USL anm¢ 728, Public
Utili:ie* Code 4in our determination that awards for
public participation made pursuant to the attached
rules are reasonable expenses of a utility for
ratemaxing purposes.
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On page 58, mimeo., Conclusions of Law 10 and 10(a)
are added and read as follows:

"10. Requiring a utility and, ultinately, ¢
ratepayers to fuand awards made uynder the attached
rules is not a violation of their freedonm of speech
guarantees In the United States and California
Constitutions. -

"10(a) The amounts of suech_swards are reasonable
expenses of the funding usflisy for ratemaking
purposes.”

Rehearing of D.22-04-017 2ds modified herein is denied.

This order is effective tocay.
Dated JUN29198/3/ y 2%t San Francisco, California.

LEONARD M. GRIMES, JZ2.
. Presidest
VICTOR CALVO
PRISCILIA C. GREW
T abztaine: DONALD VIAL

, o Commiasioners
WILLILM T, BAGIEY /.. Commissfonor

/




APPENDIX A

Article 18.6

(Procedures for Awarding Reasonable
Compensation to Public Participants in
Cormission Proceedings)

The Commission Proposes to Amend Certain of The Rules In Article
18.6 To Read In Full As Tollows:

Rule 76.22(¢) "Participant” means any individual, group of
individuals, organization, association, partnership, or
corporation taking part oOr Iintending to take part in a Comaission
proceeding. For the purpose of these rules the term participant
does not inclucde governmental entities nor any entity which, in
the Commission's reasoned opinion, was estadlished or formed by

a governmental entity for the purpose oz/barticipating in a
Cormission proceeding. ///

76.22 (Rule T6.22) Participant's Reguess.

As soon after the commencement of a proceeding as is
reasonably possible, but in any event before the beginning of
evidentiary hearings the proceeling, or after evidentiary hearings
are completed, the parti ipang/ﬁhall £ile with the Commission's
Docket Office and serve on all the parties ¢o the proceeding a
Notice ¢f Intent to Claim Compensation, in c¢ompliance with Rules
2, 3, 4, 5, 6, ane 7 and wifh an attached certificate of service
by mail on appearances. In all cases, the Notice of Intent nust
set forth %the following:

76.24 (Rule 76.2L4) Showine of QOther Parties,

The Commission stsz and any other party to the proceeding may
file a statement within 15 days aflter the participant’s filling
commenting on any portion that filing and making appropriate
recommendations 0 the Commission. The Tilings under this Rule
shall comply with Rules 2, 3, 4, 5, 6, and 7 and be accompanied by
a certificate of service by mail on appearances.

76.26 (Rule 76.26) Compensation Filings of Particinanet.

Within 30 days following the issuance of 2 Commission order or
decision for which a ruling under Rule 76.25 has heen made, 2
participant may file a request £or compensation with the Docket
Office. The filing shall comply with Rules 2, 2, 4, 5, 6, and 7
and shall have attached a certificate of service by mail on
appearances.
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76.28 (Rule 76.28) rotests,

Within 20 days of the filiag of a request for compensation or
within 20 days after the filing 0f the staff audit, 4f any,
whichever is later, the Comnission staffl or any other party nay
file a protest with the Commission's Docket 0ffice. The filings
under this Rule shall comply with Rules 2, 3, 4, 5, 6, and 7 and
be accompanied by a certificate of service by wall on parties.

76.31 (Rule 76.21) Participant Recuest After Heoring.

(a) A participant who has not requested 2 finding of
eligibility for compensation under Rule 76.22 may make sueh 2
request after evidentiary hearings have been completed. Such
request shall not be granted unless goo¢ cause for the lzte
request is shown and unless the requirements of Rule 76.23 are
met and unless the participant can demonsirate that, absent
participation by the participant, an important issue has not or
will not be adequatenly considered ia,ﬁhe proceeding.

/7

() A request under the Rule shall be filed within five days
after the completion of the evidentiary hearings. Comments by the
staff or any party, in the nasture of <hat descridved 4ina Rule 76.25,
shall be made within 20 days after the filing of the participant's
request. All filings under this Rule shall comply with Rules 2,
2, 4, 5, 6, and 7 and shall/have attached 2 certificate of service
by mail on parties. //
76.32 (Rule 76.32) Application of Rules to Pending and
Prospective Proceeding.

These rules will 2pply t0o issues raised subdbsequent %o the
effective date of tWe order promulgating these rules in any
pending cases, applications, investigations, and rulemakings, and
to all cases, apgﬁécations, and investigations filed on ¢or after
the effective date of the order promulgating these rules, without
regard to the formal status of the matter on the effective date of
these rules. A proceeding will be deemed initiated on the date an
application or complaint is filed or an order instituting
investigation is lissved. Times for filing variocus requests and
responses set forth in these rules shall be adhered to except that
any Commission decision on the requests will be held in abeyance
until these rules become effective.

(END OF APPENDIX 4)




