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This is an investigation on +he Commission's motion %o
consider (1) revisions %o Rule 18(0) o2 <the Commission's Rules of
Practice and Procedure which zay be necessary or desiradle due +o
recent changes 4in the Pederal Communications Comaission (PCC)
policies respecting the issuance o2 permits +to radiotelephone
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utilities (RTU's)1 permitiing them <o construct noncellular one-way
radio paging systems, and (2) related matters. Rule 18(o) sets
forth, in part, the criteria by which an applicatior for an R?U
certificate will be judged.

Named as respondents in the proceeding are the 51 RTUs
presently certificated by the Commission as well as the applicanis
whose applications for RIU certificates are listed in the heading of
this decision. Those applications have been consolidated with the
OII proceeding to the extent necessary %o adjudicate common issues.

The OII was served on each of the respondents and other
interested persons. They were invited %o file written comments with
the Commission addressing the issues delineated in +he OII and,
later, the Commission staff's Proposed Modified Rule 18(0). Written
comments were received Zrom Allied Telephone Companies Association
(Allied), which claizms %o represent 34 RTUs; ICS Communications
(ICS); Orange County Rediotelephone Service, Inc. (Orange): The
Pacific Telephone and Telegrapk Company (PT&T): American Paging,
Inc. of Californis (American); Dial Page, Imc. (Dial); Page America
Communications of California, Ine. (PAC): Pacifie Paging; MCI
Airsignal of California and its parent company (MCI); Cal Autofone:
Kidd's Communications, Izne. (Kidd's); Radio Electronic Products
Corporation (Repco); Salinas Valley Radio Telephone Co. (Salinas):

TelPage, Inc.; R.C.S. Inec.; Rocky Top Enterprises, Inc. (Rocky); and
the Commission s+taff.

! The definition of & RTU {s contained in Public Ttilities (2T)

Code § 4901-2. Generally speaking, a RTU refers %o anyone, other
than a wireline telephone company, who provides domestic public land
nodbile radio service (DPIMES) 4o “he public. Some Califoraia RTUs
also provide Rural Radio Service, and some offer VEF Maritime
Service, but these services are outside the scope of this
investigation.
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The specific issues delineated in the OII to de considered
in the proceeding are listed 4in Appendix A.

Rule 18(0) is set out in Appendix 3.

Background .

Both the FCC and the Commissior have spheres of regulatory
authority over the operations of RTUs.z

Most of the applications listed in the heading of this
decision seek a certificate from the Commission %0 engage in one-way
paging service, though several of the applications listed seek
authority to initiate a two-way modile radiotelephone service. The
listed applications, all dut one of which are protested, in all
probadility represent only the proverbial "tip of the iceberg" of <he
eventual number of applications for RIU paging certificates %o de
filed with the Commission {2 the near future. Only 6 of <the 18
applications appear to have their relevant PCC permits.

New FCC policies, a3 well as recent technological advances
in the area of radiotelephony, have caused a great surge in the
nunber of applications 4o de ZLiled with the PCC for one-way radio
telephone paging construction perzits. To date, there are over 65
PCC applications which collectively seek to establish over 350 bdase
stations in California. Additional FCC applications are comtinucusly
being filed. If these applications are granted 4here will be

conconitant application33 before this Commission 0 be processed in
8 very short <ime.

In the 0II +the Commission expressed iis concern adou% %he
adninistrative durden facing 4% the result of the great number of

2 See Radioteleghone cilities (1978) 83 CPUC 461 which confirms
and defines %he CommIssion's jurisdiction and power to regulate 27Ts.

3 The FCC has reaffirmed <he appropriateness of state ecomomic
regulation of local RITU services, expressly including “"decisions
concerning entry and exit of paging common carriers.” See PCC Docke<
80-183 et al., Ped. Reg. Vol. 47, Xo. 109, p. 24567, June 7, 1982.
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expected RIU paging applications and tentatively Judged that handling
the applications on an individual Yasis would be wastelul,
duplicative, and burdensome. The Commission also expressed concern
that the PCC's new open entry policy, which accompanied the
establishment of additional channels, may be inconsistent with this
state's policy designed to c¢ontrol entry of RTUs. Strict enforcement
of the public need criteria and Rule 18(o) may leave many companies
holding FCC permits for the new channels without a concomitant
Commission certificate, whereas 2 4total relaxation of those criteria
nay result in a great proliferation, in many areas, of separately
owned RIUs with smaller subscrider bases and may lead 4o uareliable
service to the consumer. The Commission, therefore, initiated this
investigation to seek to estadlish a ZLramework for reconciling new
federal policy with existing state policy and %40 formulate guidelines
designed €0 foster the RTU industry's future development in the new

environment by defining the "rules of the game™ on the state
Tevel.?

PCC Policy Changes

Since the FPCC has exclusive jurisdiction 4o license the use
of radio spectrum, a person wishing to initiate a new RIU service or
expand an existing RTU service must make spplication <o the FPCC Lor a
pernit to construct a radio transmitting station. The pernit, when
issued, designates, among other things, the base station site(s), the
control station site, and the radio frequency or Zregquencies which
nust be used in broadcasting from and/or to the base svation(s).
Permits expire if construction of the system is not completed within
8 months after issuance, or an extension thereoZf.

Eeretofore, the PCC allocated only & channels for exclusive
use in RIU paging operations (though some RTUs operating mobile
radiotelephone service use their mobile radiotelephone frequencies 4o

4 This iz not the first time the Commission has had +0 seek ways
t0 reconcile its policies with those of the PCC regarding the

regulation 0f RTUs. See Malis v General Telephone (1961) 59 CPUC
110, 115~116.
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give a gecondary paging service). Also, o necessary element in an
application for a RTU paging permit was a showing that a grant of the
application would "serve the public interest, convenience, and
necessity". -

Recently, the FCC opened 32 additional low-band channels
and 37 additional channels in the 900 MHz band for exclusive use in
local public paging oPerations.s Pernmits for 4trese new and old
paging channels are beginning ¢o be issued by the FCC on the basis o
one channel per marketplace per applicant. This could result,
conceivadly, in up %0 69 additional separate RTUs offering paging
service on disparate frequencies in a single rarxetplace. The
permits are also bYeing issued solely by reference to technical
criteria and without reference %o public need, convenience, or
necessity6 and without reference to cheanel compatability between
different areas. The PCC is not bound by requests Lor specified
Zrequencies in applications for frequency allotment in the 900 Moz
local pudblic paging band.’ The FCC deems the service area in each
900 MEz application 4o be within a radius of 20 miles of the dbase
s3tation site applied for.e In addition %o the 69 new paging
channels, the FCC has recently allocated several sets of 24 new <“wo-
way mobile radiotelephone channels, each set <o be used as a block
and shared among all qualified applicants in a given service area.
One such set is allocated %o San Prancisco and one to Los Angeles.

? 47 CFR 22.501(2)(1), (a)(4), and (&); 47 CFR 22.501(p)(1). The
latter regulation also allocates 3 additional channelas in the 900 MZz
band for nationwide network paging. In FCC 83-146 the FCC preenprted
state authority with respect %to eatry, %echnical, and exit Tegulation
of the nationwide network paging operators.

6

47 CFR 22.525. Eowever, under this regulation a RTT who applies

for an additional paging channel %o be used at its existing base
station must show that its existing facilities will not accommodate

. additional paging growth before the PCC will issue i+ 2 pernit to add

an additional paging channel to its base station.
T 47 CFR 22.501(p)(2).

& 47 cFr 22.15(5)(8).
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RTU Operations in General

RIUs offer one or two types of local radio services: one~
way paging service (tome-only, tone-and-voice, or digital readout)
and/or two-way mobile radiotelephone service. The plant of a RIU
consists of one or more base stations connected to a control
station. A base station is the site of the radio antenna(s) and
other radio equipment and is located on commanding “errain. CThe
control station L8 the site Lrom which operations of 4¢he gystem are
controlled as well as the point where the RIU systez interconnects
with a wireline telephone company system. The control station is
also the message center for the system and often serves as the
bugsiness office of the RTU.

The gervice area of a RIU is the theoretical ground area,
depicted by a contour line (service contour) on a map €iled with the
Commission, throughout which a radio signal on a specified frequency
Zrom a base station, or network of base stations, can de received
with a prescridved degree of reliability as to signal strength and
frequency. The extent of ground area embraced in a service contour
depends on many factors, such as number and location of bdase
étations, type of terrain, altitude of antenna(s), station power, and
radio frequency. The paging service area requested in A.82~10-66
exploying one base station is approximately 25 miles in diameter,
that in A.83~03-77 also employing one base station is approxinately
20 miles in diameter, and that in A.83-01-47, employing a series of
six base stations located at various points frozm Vallejo oz the nor?
to the viecinity of Santa Cruz on the South, is roughly 100 niles by
50 miles. In A.83-04-34 applicant desires +to extend i%ts present
gervice area, which takes in a land area within a line édrawn fron
Malibu *¢ Newhall 4o San Bernardino 40 San Clemente, all <he way
south t0 San Diego.

Interchange of traffic between 4wo local RTU paging systens
uging disparate broadcasting fLfrequencies agsigneld exclusively +o
Paging is not workable due to the fact that z2ost pagers do not have
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frequency agilizy, i.e.. pagers 2 only a single
channel. In adéition, in assignir : separately-
owned RTUsz, the FCC will not ass T0 ¢conTiguous
R2TUs because of inverference ané ovther provlems. Tne ¢Taer nand,
the interchange of traffic wetween Iwo geparately-owrned RTUs
operating novile radiotelepaone service over disvyarte freguencies
contiguous or close-hy arens is workadle because tne noblile univ
have frequency agility, i.e., are capadle of operavting on 2 range
¢hannels.

Commission Policy Re Proof
£ Need for Service

RIUs are subject vo the zame pgene
tion reguirezenzs applicadle o wireline zelepnone
(PU Code § 100%1). Upon applicavion for an R2U
<he Commission "may...issue she ¥ raye
julgment the pudlic convenience and nece y m2

equire; provided, aowever, upon vimely application £or a hearing any

percon envitled <o e neard <hnereat, the Commizsion, defore issuing
or refusing to iszzue the cervificate, shall nold 2 héaring thereon”.
(PU Code § 1005(a)). 1In practice, the Commission nas declined <o
24027 a policy of awarding exclusive francanisez vo RTUs, dut insvead
aas pursued a policy of limited entry while re saze

encouraging tne developaent 0f limived compevition doth anong
existing RTUsz and bvetween RTUz and wireline Twelepnone companies wh
offer radiovelepnone service.

Rule 18 sets fortzn the duta which nmust be conveined in an
application for an RTU cerzificave. Rule 18(e) requires any
applicant for an RTU cervificate 0 furnish in 4te application (and
hence prove) facts wnich show that pudlic convenience and necessity
require the proposed acvivivy applied for

Buv, according to precens Rule 18(0), if vhe applicant isg
an exicvting 20U which seeks to expand its present service area into
vhe service area of anotvner RTU and the ozner RIU provects the

-7 -
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application, then the applicant must also show that present service
in the proposed extended area is uasatisfactory and that an attempt
wag made to reach an intercarrier agreement with the protestant.
Protested application proceedings oZten include lengthy
hearings and can ¢onsume many months.
In the recent past the Commission has not required an

applicant to show that it possessed an FCC permit as a prerequisite
to filing an applicatiorn for a certificate.

Sunmary of Written Comments
On Issues in the 0TI

The comments emphasize Both the changes taking place in the
industry and the necessity Zor prompt and appropriaste responses by
the Commission. They differ, however, as to the Lorz that the

Commission's response should take. TFollowing i3 azn adbstract of “hose
conments:

Pacific Paging

Pacific Paging is a first-tine applicant Zor RTU service in
California though it has conducted RIU operations in Oregon for many
years in an unregulated atmogsphere One of the applications listed in
the heading of this decision was filed by Pacific Paging. It
contends there is no valid social, economic, or technical reason for
the economic regulation of RTUs by the Commission. In its writlen
comments it discusses 4he various criteria Zor public utilit
regulation--pudblic good, cost of production, scarce resources,
eritical to survival, economies of scale--and concluées +that the RTU
paging dbusiness does not fit any oL these c¢riteria. It recommends
completely open entry Lor the RIU paging business iz California and
although it does not specifically recommend a repeal of Rule 18(o),
this 1is {umplicit in its overall recommendation.

American

American i3 a first-time applicant for RIU service in
California though its parent company owns companies which provide
radio paging service in other states. Three of the applications

-8 -
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Listed in the heading of this decision were filed by American.
American recoumends open entiry into the paging market. It argues
that the Commission should no longer require an applicant for new or
expanded paging service to estadblish inadequacy of existing service.
However, American would require existing radiotelephone utilities %o
file a traffic load study when applying for a new frequency Iin order
to guard against "warehousing” of freguencies by existing RTUs.
American also emphasizes that proper use of assigned ZLrequencies is a
key issue in this proceeding. It argues that a goal of any adopted
regulation must be 40 serve the public interest. Deregulation dy the
Commission in the trangportation field is cited, with analogies made
between radio paging carriers and water and truck carriers. "Each is
engaged in a business which does not involve large capital outlays of
permanently located egquipment; each provides a service where the
customer can convenlently make a selection; each operates in an area
where the competitive forces of the marketplace provide a large
measure of protection against poor service and excessive rates to the
public, and where, therefore, restrictive regulation is unnecessary.”
MCI
MCI is an RTU which presently provides RIU service in 10

market areas in the State. Six of the applications listed in the
heading of this decision were filed by MCI. It favors a streamlined
application process that would allow for maximum coxpetition among
providers of paging services and suggests that there should only be
two requirements for applications for paging certificates: (1) The
applicant has an PCC construction permit or has Liled Zor one anéd is
likely to obtain one; (2) and the proposed services are different in
terms and conditions, area 0% coverage or features of service, or
will otherwise promote competition. It asserts the radiotelephoze
business has the competitive potential to be largely self-regulating,
with market forces sufficient to safeguard the pudlic from
speculation, wasteful duplication of Lacilities, and utility

. fallures. As a nonessential service, "the pudlic convenience and
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necessity does not command insulating one=~way mobile communications
carriers from competitive forces as thoroughly as providers of
necessities are protected.” The high level of statewide demand would
eliminate the need Tor-adequacy of service tests, individual showings
of need, or other demand-related tests. MCI cites the costs of these
requirements as unnecessary for the company and the ultimate
consumer, with no corresponding dYenefits from compliance. It claims
that their cost in prosecuting an application often approaches the
cost in estadlishing a new paging facility, as carriers contest
applications on any imaginadle ground. MCI alse questions any
practical application of "unsatisfactory” as a test, given the
diversity of paging techniques, options, and consumer preferences.
It also supports competition with the argunents that economic sels-
interest of investors can be sufficient regulation of financial
fesidility, engineering review at the state level is redundant, given
PCC requirements, and that other states have subsgtantially reduced or
elininated the regulation of radiotelephone carriers successfully,
notably New York, Michigan, and Plorida.

ICS

ICS is an RTU which provides mobile radiotelephone paging
gservice and microwave gervice in major communities of San Bernardino,
Riverside, Los Angeles, Orange, San Diego, and part of Ventura
County. ICS supports state legislation that would fully deregulate
the radiotelephone utility industry. 3Barring action by <he
legislature, ICS Communications recommends tha* the Commission
abolish Rule 18(0) and Rule 10.1 and exercise minimal supervision
mediating disputes and intercomnection issues. ICS Surther
reconmends that paging services be provided upon Advice Le<ter
filings and tariffs without evidentiary hearings. The above
recommendations are based upon many of the reasons s+tated by the
other proponents of deregulation or limited regulation.
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PAC

PAC is a first-time applicant for RIU service in
California, though its parent company has been engaged in the
business of marketing paging services at various points in the TUnited
States since 1976. PAC has filed three of the applications listed in
the heading of this decision. DPAC favors open competition in the RIU
paging markets to the extent that it urges the Commissiorn t0 seek
legislation to deregulate paging, at least with regard 4o entry and
exit questions. It cites innovations in paging technology, marketing
changes, and declining costs as the causes for large demand increases
now and in the Zuture. The pudlic interest would de served best dy
prompt action to streamline the application process, and encourage
competition among a large pool of providers, making a wide variety of
service and price options availadble to c¢consumers. Administrative
delays, it explains, raise the costs of applicants tied up in this
proceeding, and may cause the FCC construction permits of many <o
lapse. "Poreclosing” use of PCC-allocated channels by state permit
denial or extensive delay may invite the PCC to preempt state
Jurisdiction in the radiotelephone field.

PAC recommends +that the Commission modify its rules <o
require an applicant for a paging certificate %o nake a nininmun
threshold showing that (1) descrides the applicant's proposed
facilities and operations, (2) sets Lorth the level of proposed
rates, (3) states the applicani's financial gualifications, (4)
customers are likely to use the proposed service, and (S)applicant
has an FCC construction permit. Subsequent t0 this showing <%he
burden should shift to a protestant to demonstrate that the
competition may damage the protestant contrary to +he pudblic
interest.

Dial

Dial is a first-time applicant for RIU service in
California. One ¢f the applications listed iz the heading of this
decision was Zfiled by Dial. Disal suggests that the Commission must
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recognize the inherent significant market strength that large
interstate radiotelephone utilities and wireline telephone companies
have compared to loceally-owned single marxet RIUs. Based upon this
analysis, Dial would have the Commission allow open entry by
"nondominant™ applicants, while continuing the provisions of Rule
18(0) for "dominant”™ RTUs and wireline telephone companies. Dial
recommends that "nondominant” radiotelephone utilities should be
required to show three dbasic qualifications for obtaining a
certificate: proper engineeriang, economic feasibility, and quali<ty
of service. Additionally, PCC authorization should be obtained prior
to Commission certification. Dial points out that Xorthern
California Power Agency v PUC (1971) 5 Cal 3@ 370, 96 Cal Rp%r 18
requires that this Commisgion consider the anticompetitive
implications of applications for certification and +hat to guard

against empire building by dominant applicants the Commission should
enforce Rule 18(0).

Allied

Allied points out that there is alrealy substantial
competition in the provision ¢f RIU service 4o the pudlic as
evidenced by the fact that few if any RTUs have increased their
paging rates over the past ten years, though many new services and
service improvements have been introduced. Allied believes that <he
present public convenience and necessity criteria should be broadened
by the Commission getting out additional specific criteria »y which
to judge RTU applications, namely, new or innovative services,
increased service to the zarxetplace, improved competition, lower
rates, or promotion of the growth of wide area, chaanel-coxpatidle
systems. Alllied favors continued and even npore intease scrutiny by
the Comrmission of wireline interconnection +terms and charges dut
suggests a relaxation of the Commission's regulation 02 RTU equipzent

and service rates in competitive situations, except when predatory
pricing is indicated.
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PT&T

PT&T is a wireline telephone company which provides
radiotelephone service in certalin parts of the State. It does not
propose any revisions or modifications of Rule 18, with the exception
of proposing one addition: Coordination ¢of the Commisgssiorn £iling and
the FCC filing, if there is no sudstantial opposition before the
PCC. In the absence of FPCC level opposition, the Commission can
process the certificate £iling, thus providing expeditious and
simultaneous processing. Engineering data, per Rule 18(o), should
still be submitted, bPut it asger<s +that & copy of the PCC
congtruction pernit application contains all of the necessary
engineering information.

Orange

QOrange claims to be one of the original RT7Us certificated
by the Commigsion. It favors limiting coapetition. It opposes
compesition generally, citing the egquipment, servicing, and other
overhead costs associated with radiotelephone service as "not
conducive to free eniry and sharp compesitive practices.” Its
position is that efficient and effective service is best provided by
regulatory intervention. It suggests that Rule 18 should be
clarified to apply equally to existing and new carriers. Another
nodification suggested would add guidelines Zor the type 0f proot
necessary to show a given service is unsatisfactory or inadequate.
It adds that an application should be keyed +to receipt of an FCC

construction permit and +that Rule 18(0) should be applied across <he
board.

Commission Staff
The staff believes that the dynamic nature of <he

radiotelephone industry and the recent expanded spectruz allocatiozn
by the FCC make the current Commission c¢riteria Zor a certificate

overly restrictive, but instead of allowing open eatry it proposes a
middle ground. The staf? does not dispute the arguments Lor open
entry. Rather it believes that the need Zor consumer protection and
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for the orderly growth of the paging service and the radicotelephone
industry in California mandates continued, though significantly less
stringent, regulation.

The staff ressons as follows:

"The possidle impacts upon consumers and society
of unreliadble gervices, Zraudulent business
practices, and genuine bankruptcies are valid and
compelling reasons for continued regulatory
oversight of the industry. These are %00 often
zade 1ight of in & rush 40 & competitive
environment. Paging services are not necessgsarily
8 luxury as some commentsators suggest. They have
become a necessity o professionals such as
Physicians and are very much involved with pudlic
safety in dispatching emergency services. t is
argued that the competitive marketplace will +ake
care of the customers of the company with
inadequate techrnical or financial capabdilities %o
provide adequate service. This approach Zfails 4o
show concern for the zarket as a whole. The 7CC
decision allocating new channels <o paging
gservices will allow, from a %echnical s+tandnoint,
a3 many as 70 additional paging carriers on %top
oL the 10 currently suthorized in most marrets.
This is in to%tal disregard 2or +he ability of the
particular market to absord the additional
raclotelephone operators. For example,
Bakersfield is authorized as many paging channels
as Los Angeles. Should the Commission takxe the
risk that the entire market will fall into
disarrey? Is there a2 risk that in a short <ime
one or two large statewide paging service
carriers will drive all 0f their smaller
competitors out of the market creating a 20nOPOLY
situation? Conversely, will there be such a
turnover of carriers that the consuzer ¢annot
rely on adequate service? Additionally, <here is
the possibility <hat some applicants will attenp?
to obtain frequencies, not for legitimate
radiotelephone usze, but rather to hold <hem “or
resale. These types of conceras justify a
continued oversight of a growing industry.
Additionally the consumer benefits from continued
oversight of such areas as arbitration of
interconnection agreements between radiotelephone
companies and wireline companies.

- 14 -
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»

"In recommending continued regulation of the
provision of paging services, the staf? is no%
suggesting a 'business as usual' approach. On
the contrary, the staf? believes +the emphasis
mst shift from 'restricted eatry' regulation to
the regulation of 'orderly industry growth.' Im
recognition of this approach and the
practicalities of dealing with the expanded FCC
allocations, the staf? has attached herein a
proposed new Rule 18(o).

"The significant features 0f 4his new rule are as
follows. The staf? recommends +hat no
consideration be giver to an application for a
paging service or radiotelephone application
until the applicant has received an PCC
construction permit. There are competitive
applications at the FCC for many of the vaging
channels allocated by the PCC. I4 would de 2
waste o0f this Commission's +time, and indeed, an
impossidle task for this Commission to review all
of the applicants proposing raging service in
California. Limiting applicants before this
Commission to those with PCC construcstion rerniv
will allow for a manageable regulatory progran.

"The staff recommends deletion of Rule 18(0)(2)(2)
and (1i) which require an applicant to show that
present service in an area is unsatisfactory and
that the applicant at<tempted %o reach an
intercarrier agreement with a current provider of
service in the area. This would be replaced by 2
showing that the proposed service will be
responsive To a pudblic demand or need. Once <his
was accomplished the durden would shift <o a
protestant to establish +that the granting of an
application will so damage existing service or
the particular marketplace as to deprive the
Pudlic of adequate service. This is a major
change in policy Zfrom restricted entry to a
policy of orderly growth.

"Pirally, the staf? believes it's in the pudlic
interest to require a 'threshold’ showing of

inancial and technical capabilies by an
applicant.”

The staff proposes that Rule 18(0) be modified
set forth in Appendix C,
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After receipt of the Staf?f Proposed Modified Rule 18(0) the
agsigned Administrative Law Judge (ALJ) requested comments on the
modifications from all respondents and from those who had previously
£iled written comments in the proceelding.

Sunmary of Comments on Staff
Proposed Rule Modifications

Staff Proposed Modification

"(1) When the applicant obtains <he relevant
construction germit Zrom the PCC, it”shall
therealter submit its application...

. American, ICS, MCI, and PT&T consider as t00 strirgeant the
staff's proposal that an FCC permit be made a prerequisite 4o the
filing of an application with the Commission for a certificate.
Their principal argument against the staff’'s proposal is +that there
is a serious risk an applicant will lose its FCC permit because of
delays in the processing of its application before the Commission and
that a delay in granting the certificate will delay <he ultimate
rendition of needel service. American suggests that in lieu of <he
stalf proposal the rule should provide as follows:

"(1) Prior to submitting an application %o %his
Commission for a certificate of public
convenience and necessity, the applicant
must elther obtain a relevant construction
permit from the PCC or demonstrate to the
Commission that its application is beyond
the 60-day cutof? for conflicting
applications and +that of more than +wo
conflicting applications for a pernit to
construct facilities for <the use o0f +he same
Zrequency are on £ile with the PCC..."

(American states that conflicting applications before the FCC for the
same Irequency must de filed with the FCC within 60 days of the
£iling date of the first application.)
MCI recommends tha%t the only prerequisite %o filing an
application with the Commission should be that the application must
. have applied to the PCC for a relevant permit.
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PT&T would go one step further than MCI and require an
applicant to show that its FCC application has no substantial
opposition. PT&T also suggests that in exireme cases the Commission

should permit construction (at applicant’'s risk) but not operation of
the service.

ICS disfavors any prerequisite <o the £iling of an
application with the Commission.

Allied and Ceal Autofone recommend that the rule ghould be
made clear thet failure to <ile an application within 30 days after
the applicant receives its FPCC permit, as required by PU Code § 2907
will cause the application %o be denied. Salinas and RCS support +he
comments of Allied throughout.

Other written comments 4o not specifically address this
proposed rule modification.

Staff Proposed Modification

"(1) ...the radio service areas of adjacent
utilities furnishing mobile radiotelephone
service will be shown on a Zully legidle
engineered service area contour 28p..."
American contends that any RIU serving an adjacent area
should be required %o submit its service area con%our zap to a
prospective applicant prior to the £iling of *he application. Tnless
adjacent carriers furnish such a map, the applicant will de put +o
the great expense of having +0 design +hose maps in order 4o do it
own zaps. American suggests the following addition 4o staf’'s
proposed modification:

"(1) . . . To enadle applicant %o prepare ifs
map it shall be the obligation 0f utilities
furnishing radiotelephone service iz
adjacent areas to subnit to the applicant
their service area contour map depicting
their respective service areas..."
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Staff Proposed Modification

Each such application shall address <he
following matters in a substantial manner
and with particularity, consistent with the
3cope of the authorization sought:

"(1) Demonstration that the proposed service is
responsive 1o pudlic need and demand."”

American disagrees with the staf?f's rationale for retaining
restrictions upon entry into the paging market. However, iZ the
Commission insists upon a demonstration that %he proposed service
"responsive to the pudlic need and demand™ American suggests that
Commission supplement this rule with a s+tatement that an applicant
can dezmonstrate that the proposed service is responsive to the need
and demand in one of %the following ways:

"1. The subnission of letters of support froz
prospective customers indicating that the
customer would use applicant's service.

"2. The submission of a list 02 potential
customers who have indicated +hat <they will
use applicant’'s services, coupled with <he
stavement that these cus+tomers have heen
gserved with a copy of the application.

Submission of Market Studies demonsirating
cemand for applicant's services, along with
a statement that interviewees were given
applicant’'s types of gservice, service area,
and price."

American bYelieves that the stas? rule retalns reznants o0f publi
convenience and necessity and raises unnecessary prodlexms.

Allied concurs with the 3taff proposed Rule (2) (1) dus
believes tha% existing carriers desiring to expand their present
service areas substantially should continue %0 be required %o reach
intercarrier agreements. This latter requirement will easure
compatibility between neighboring areas which i1e 4in the public
interest.

Cal Autofone believes that an applicant, in order to serve
pudblic need and demand not currently being served, must offer soze
type of service not deing offered by <he existing carrier, and %has:
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upen the grant of a certificate the RTU be required %o construct such
Tacilities as necessary to serve the pudblic need and demand as
outlined in the application. TFailure to construct and offer such
service should cause the certificate to be withdrawn. It suggests
that the subject rule be so amended.

ICS, which states that it has been a proponent of sirong
regulation of RIUs in the past but now take %the opposite view because
of the recent transformation of the RIU industry, believes +hat an
advice letter £iling should be all that s necessary for an RTU %o
enter Iinto the business.

Kidd believes that the Commission should Limi+ entry on a
population based plan.

MCI is in favor of eliminating the "ansatisfactory service"
rule in expansion cases. I% also suggests that in lieu of +the sta?s
proposed Rule (2)(i) that the following be inserted:

(1) A showing that applicant will provide a

new service or enhance competition ia the
aresa of ¢overage.

¥CI contends the proposed staff Rule 18(0)(2) (1) "would completely
undernine the deregulatory objectives urged by the staf? throughout
ite comments.

PAC stands by its contention that no useful purpose is
served by Commission regulation of exit and eniry of paging markets.
Eowever, if the Commission does retain jurisdiction of exit and entry
PAC goes along with the staf’? proposed rule.

REPCO supports the staff proposal but delieves +that the
rule should contain an "intercarrier agreement™ provisioz.

RCS supports the basic position 02 <the staf? and shares i4s
concern relative to impacts upon consumers of +otally unregulated
service.

Rocky espouses sirong Commission regulation of the RTU
{industry.
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Salinas supports the comments of Allied and would oppose
any dismantling of the Commission's regulatory role.

Tel-Page generally supports the staf? analysis of Rule
18(0) and the comments.of Allied. Tel-Page delieves that it is in
the pudblic interest %o have regional and state networks and that to

achieve this purpose the "intercarrier agreepent” provision must de
retained.

Staff Proposed Modification

(2)(i1) Technical feasidility of <he
Proposed system and the technical
competence of the applicant.

The two respondents who specifically addressed this rule
feel that the submission of %he engineering and operational data
furnished to the FCC in connection with the application for a
construction permit should be deemed sufficient as the area of
technical feasibility and competence falls basgically within the
purview of the FCC under current law.

Staff Proposed Modification

(2)(111) Description of the proposed service
including terms, conditions, area of
coverage, quality, asnd features of service,
and differences from presently provided

service, if any, in the proposed service
area.

American urges the deletion of the phase "differences fronm
presently provided service, if any." American believes +he
"inclusion of a requirement for uriqueness is a regression “rom +he
traditional standard of public convenience and necessity and adequacy
of service."

Cal Autofone believes tha*t the words "i# any"” should be
omitted. It reasons tha® in order to show public need and demand,

the proposed service must be d{fferent from the service presently
provided.
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Tenent, 1vs estinaved ozt
construction, and < ; inancial adilizsy To meet thosze
estinated coste of

(2)(v) Zconomie ’eaoib*,*fy of the proposed
gervice in he market to be ﬂe*vnd,
Tuzing into consideration the markes
saare of other providers in zhe area.

American believes iz r¢ "is a Throwdback toO The
cays of public convenience and neces ity ané iz <hnerefore
inappropriate and unnecessary” in view of <he very large povensial
market for paging service in the counsry.

Cal iusofone velieves that "Aszsur
Tne new applicant will indeed serve =ne o : i.e., offer
new services, new ra%tes, new service area - ; iitd will no=
aarm the public fnterest by

(1]
¢arriers.

Tnav cince the stafs

-

cribes no specific gpuidelines ; ,///
~e5 and can only perpevuate regulatory lag

7.ng of "economic
e To ve exvtrezely costly and
ments oI such 2 gshowing

in The precise areas wnere The

and should not be included
in The rule.
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Staff Proposed Modification

Should an existing radiotelephone utility

Protest such an application, a protestant shall
assume the durden of proo? of establishing that
the grant of authority is not in the public
interest and will cause i{rreparadble economic harm
70 the protestant. The protest nmust contain
facts, set forth in a substantial manner and with
particularity, which will establish the
aforementioned burden of proof. DProtestants of a
general nonspecific nature will not be leemed

sufficient to warrant consideration by <he
Commission.

MCI believes that the salutary effects of competition render
iﬁappropriate a protestant ralising the issue that the proposed service
would duplicate existing service or that the protestant has sufficienst
capacity 4o meet current and future demand. MCI reasons +tha+ such
protests do not voice a concern of the public at large dut voice only
a2 self-interested concern that protestant’s opporitunity %o capture
demand may be threatened by an efZicient competitor. MCI suggests the
following wording in lieu 02 the staf? wording.

(3) If an existing utility protests such an
application, the durden shall rest with the
protestant to show that the application
should not bYe granted. OQnly protests <hat
raise specific issues whick are material and
significant to an applicant's provision of
the proposed service and contain specific
factual allegations (supported by afsidaviss
or documentary evidence) will be valid and
merit consideration by +he Commission a*t the
hearing. Protests dased on 2 claizm that <the
proposed service would duplicate existing
services or based on the adequate capacisy
of the existing services will no%t be ldeemed
sufficient to warrant consideration by %he
Commission.

Rocky, Fresno, Kidd's, and Autofone believe that
the dburden of proof should remain with the applicant.
Allied offered no objection %o the change in the durden of
. proof which the staff proposed rule will lqring about.
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Comments on Commission Procedure
In Handling Applications

The staf? recommends that the suggested new Rule 18(o) de
accepted by the Commission as soon as possible. Then all applicants
for paging services and all protestants should be allowed to modify
their f£ilings before the Commission to comply with the new rule. The

Commission should then review the applications as expeditiously as
the staff resources allow.

MCI recommends that where one or more valid protests are
received that a hearing be held on the application within 45 days of
the f£iling of the protests and that a decision be issued withina 45
days after the hearing.

PAC belleves that "protestants should be regquired %o
demonstrate the serious nature of their allegations by presenting, in
the form of affidavits submitted with their protests, all of <he
evidence which they would present at & hearing.” Applicants should
then be entitled to argue that the protestant's evidence is
inadequate to meet its burden of proof. PAC believes that the
suggested procedure would enable the Commission %o dismiss most
protests and grant applications without the necessity of Zormal
hearings. PAC also believes that even if g utility is entitled %o Dbe
heard in opposition to the application of a potential competitor,
"the Commission has a duty to qualify that right by requiring
protestants to adbere to reasonable procedures designed +o prevent
abuse of the Commission's process."” In addition, "if the Commission
believes. existing utilities are entitled +0 8 hearing in all cases,
the proposed requirement would considerably expedite application
proceedings and would enable matters to bYe assigned promptly for
hearing." Tor instance, where an applicant believes the affidavits
of & protestant are insufficient the applicant may choose to
stipulate to the affidavits, waive crogss-exanination on thexz, and
have the matter decided on the pleadings.

In its written comments on the staZZ proposed modified Rule
18(0) MCI recommends that the Commission refuse to allow dominant
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local telephone companies to offer paging and mobile radiotelephone
service to the public contending that bottleneck control over the
landline network and the potential for cross-subsidization would
undermine competition,.but if local telephone companies are permitted
to provide such service, they sghould he required <o establish a
separate subsidiary. MCI argues that [plarticipation in the RTU
market by telephone companies with monopoly power over access %o the
landline system presents a grave threat to the development of
meaningful competition.

PT&T f£iled 2 written motion to strike the portions of MCI's
comnments dealing with those MCI recommendations on the grounds mainly
that such comments go beyond the scope of the OII, wireline telephone
companies were not male respondents to the proceeding, and the
Commigsion lacks authority to grant the relief sought dy MCI. PT&T
points out that "MCI itself has an evern greater potential for cross-
subsidization between its interexchange telephone gervice and its
radiotelephone service.” MCI responded t0 the motion by letter
arguing that the issue it raised is critical 10 the question of
regulating such service and that it must be addressed at some point
because of the changes in the telecommunications industry. MCI
requests that the motion be denied.

Digcussion

It is evident the Commission's policy of limiting entry
into the RIU field is not compatidle with the FCC's open entry policy
of granting relevant construction permits and +tha?t we must seek ways
to reconcile the two policies. We believe that the staff proposed
modified Rule 18(0), with certain amendments which we will indicate
later should be nade, will satisfactorily reconcile the policies and
at the same time eliminate many of the cunbersome evidentiary
roaddblocks which would otherwise tax the Commission's resources and
prevent the expedited handling of the expected £lood of
applications. We will use the staf? proposed modified rule 18(o) as
the primary basis for our discussion.

An application for an RTU certificate which does not show
that the applicant has the relevant FCC permit(s) is incomplete and,
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therefore, not ripe for processing.9 This lack of completeness,
which is found in twelve of the applications listed in the heading of
this decision, is not satisfied by a showing that a corresponding PCC
application is on file, which those 12 applications do show. The FCC
applicant may amend its application to request a different channel,
to correct technical errors, %o conform to overlooked FCC in-house
radiotelehone regulations, or to satisfy the objections of an
adJacent RIU, any or all of which may aZfect the applicant's service
area or other important service aspects. We have 7o way of taking
official notice of what goes on within the FCC. There may be a
mutually exclusive FCC application on file which could result in a
denial of an PCC permit to an entity to which we have issued an RTU
certificate. 1In a somewhat similar vein, the s+ta?? sampled the PCC
applications filed for allocation of paging frequencies in the 900
MiEz pana'? and found there are, so far, applications for 40 suer
frequencies to serve San Diego whereas only 37 such frequencies are
available for that marketplace. We have no way of knowing which of
those 40 applicants will not de given a permit. XNor do we have any
way of knowing when the FCC will deny a permit because all the
frequencies in some particular marketplace have been assigned. We
will, therefore, adopt the staff proposal of limi4ing the £iling of
RTIU applicavions before the Commission to those which contain a copy
of the relevant FCC permit(s) to allow us <o menage, in an orderly
manner, the continuing regulation o2 RIUs.

e In the past the Commission was willing %o accept and process

such applications because the FPCC in many instances used to require
state certification defore it would issue a perzit and the number of
RTU applications was small enough 80 that the prodlems they preseated
could be coped with. See Pomons Radio Dispatch, (1969) 70 CPUC 81
and (1976) 79 CPUC 497 where we extended he tize %o comply with our
decision on 5 successive occasions over a period of 7 years decause
the FCC had not issued applicant a permit.

10 Fome of <re FCC applicants ZLor permits in the 900 MZz dend
have, so far, filed a concomitant application with us for an RIU
certificate.
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We see no compelling reason to set up & "regulatory lag
plan™ to assure completion of state certification prior to the
expiration of the relevant FCC pernits. We are well aware that an
PCC permit has & construction expiration date--usually 8 months afier
date of issuance--as do our RTU certificates, and we feel that our
new regulations adopted by this decision will permit us, with few
exceptions, to close RIU application proceedings before the FCC
pernit expires. We should point out that PU Code § 4907 requires
that an application for an RTU certificate zust be Liled within %0
days after the receipt of an FCC permit. This timely filing will
28sist us in expediting the processing of applications.

We do not think it necessary, as proposed by the stafs in
its modified Rule 18(0)(1), for an applicant %o supply & map of <he
service areas of adjacent RTUs. Such responsibility should de placed
on a protesting RIU who ghould include 2 map o2 its claimed service
arez with its protest. Purthernmore, the service area of an ad jacent
RIU as plotted on a map by an applicant may differ somewhat froz the
service area claimed dy the adjacent RTU. Such a difference nay
raige unnecessary issues and cause the aljacent RIUs to enter the
proceeding simply %o defend against the wrongful depiction of its
service areas where it otherwise would have stayed out of the
proceeding.

The staff proposed modified Rule 18(0)(2) (1~vi), which
require certain information to be set out in an application for an
RIU certificate, is reasonable. Most of <he information requested is
basic data which any prudent business person would fLirst secure and
consider before making a decision to initis*e an RTY gservice in some
particular area. An application which does no+ contain this
information taints the proposed operation as bdeing speculative. Some
of the written comments argue that we should not require this
information but rely on the sheer numbder of FCC paging applications
and the economic self-interest behind them as Prool that public
convenience and necessity require the service of all applicants who
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file with the Commission for RTU certificates. While there may be
some substance €0 this argument--we are lideralizing our entry
requirements--we do not think the argument carries much weight when
considering the needs for service in any specific marketplace since
our certification law is based on public need rather than on the
pecuniary interest of an applicant. EHowever, we will eliminate Zrom
the staff proposed modified Rule 18(0)(2)(v) the provision that an
applicant, in addressing the economic feasibility of its proposed
operation, must take into consideration the market share of other
providers in the area. An applicant should be at liderty t0 choose
*s own method of showing economic feasidility with or without
conasidering the market share of the other providers in the area.

Some 0f the written comments suggest that we 3¢t down 23 a
rule the miniznum number of written averments frox prospective
subscribers and others which will satisfy the public need skowing -
required in the staf? proposed modified Rule 18(0)(2)(1). We believe
the decision as to how marny writtern verified statements should be
submitted with the application to satisfly such requiremeat should de
left to the individual applicant or his representative. In many
cages a few such statements will be adle 40 establish a prina facle
case o0f public need and ir other cases more will be needed==it will
depend on the quali®ty of the contents of the written statemeatls.

We are eliminating the requirement that an existing RTU
which seeks to extend its service area into that of another RITU zust
show that the other RIU's gervice is unsatisfactory. We think +that
singling out by rule this particular evidence places %00 zuch
enphasis on that element to the exclusion of other fLacts which may
warrant the grant of an extension application.

We are also dropping +the reguirement that an R?U in an
extension application ¢ase must first seek an interconnection
agreement with an adjacent RTU into whose service area the applicant
has applied to extend. As pointed out earlier an intercoanection
agreement covering paging service is not always workable. In mobil
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radiotelephone operations in populated aress many such agreements
would not be practical because the adjacent RITU's facilities cannot
accommodate additional growth, while in sparsely settled areas
additional growlth may be accommodated in some cases. There are 00
many instances where interconnectiozn agreements are either not
workable or not practical to make it a general requirement that an
attenpt e made to reach such agreements in all cases.

Several of the written comments objected to an applicant
being required +o show the technical Leszibility of the proposed
operation. 7This should not be too difficult Lor an applicant to <&o.
AZ%er all, the applicent proposes %o engage in a %echnical calling
and he should have knowledge of the %technical feasidility of what he
proposes. TFurthermore, only a prima facie showing of technical
feasidbility will be necessary.

After an applicant, in i%s application, has shown that the
proposed service will be responsive to a pudlic demand or need, the
staf? proposed modified Rule 18(0)(3) provides that "the burden shall
rest with the protestant %o show that the application should not de
granted.” In the staff's written comments cited previously in this
decision, the staff sets forth the key element which the protestan?t
must alffirmatively establish in order 4o maintaia its protest,
namely, that "granting the application will so damage existing
Service or the particular marxeiplace as to deprive the public of
adequate service."” The staff observes, and we agree, that this i3 a
pajor change in policy Zrom restricted enitry to 2 policy of orderly
growth. Just as important, however, is that the change will
reconcile our policies and thogse of the FCC. In eszence, the rule
changes the relative importance of certain elements of proof +o
conform to0 the changing RTU ernvironment. The rule downplays the
Commission's role as the protector ¢of the profits of a
ponmonopolistic type of public wtility and Zocuses instead on the
overall effect that the granting ¢f the application will have on the
adequacy of existing service to the public in any particular
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marketplace. The rule is also necessary T0 prevent over-zealous
protestants frox using Commission procedures

£ greatly increasing the number of frequencies availadle for
ugse by vhe pudblic. The rule will also assist the Comaission in
expediving The processing of RTU applications. TFor exanple, 28
suggected dy PAC, the applicant may c¢noose To stipulave o entry of
provestant’'s wrivten avermenis and waive crosc-examination, vaeredy
allowing Tae proceeding <o ve concluded guickly. We velieve
nowever, the rule znould Ye amended o nighlight the parvicular
element of proof a protestant must affirmatively esvablish in order
to maintain its provest, namely, Taat granting the application will
c0 damage existing service or vtae particular markesplace as o
deprive whe pubdblic of adeguaze service. In ablishing Thls element
of proof, the provectany snould comply wiza R 1 <tarough 8.8 of
vae Commisaion's Rules of Practice and Procedure

Azerican points ouv Taat sowme of the svalfl proposed

zodified rules zre in conflicy wivh previouz secvions of Rule 18.
These conflicts nave been worked out in our fraaing of the ulitimaze

nodified Rule 18(0) which we 280op% in Appendix D. However, one such
conflict needs dizeussing. American convends that reguiring a
telepnone utilisy 30 estimate the numder of customers ané Thelir

requirements for e £irst and fifth years in the ZLuzure, as required
Yy Rule 18(3j) should nov apply o an RTU. American argues taat while
"this requirement may be useful for a wi veleprone utilivy <has
hases L3 p'oj»cund custome> list upon nomes and
commercial enterprises in a given arez

town', an RTU oper in a compezitive env

esvimase iz di fficulz To sudsrantiate. We believ

chowing econonic feasinilivy snould be lel+ up o the applicant and
we will not apply Rule 18(3) <o RT Taiz L5 not TO 3ay Taav
econenic feacidilizy, in part, cannotv be chown by submitiing a
projection as descrided in Rule 18(3).
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‘ne cuestion arises ac To whevher our newly adopted Rule
18{0) snould apply to paging applicavions only and not 0 mobile Two-
way radiotelepnone applicazions. Two 0f the applicazions lisved in
the heading of this decision request ausnorizy to operate mobile Two-
way radiotelepnone service on mobile radioselepnone frequencies and
also to operave paging service on one of the new paging fregquencies.
It woulé be difficulr to bifurcate eacn of those applicavions and
nandle part of the applicavions under one procedure and part of tze
application under another procedure. It would also consune an
inordinate amount of <time. In addivion, 23 we have previously
pointed out, secondary paging service can be and is being given over

-

frequencies used primarily o0 give mobile radil lepaone service.
Prom a certification point of view we 4o nov Thi nk There iz
sufficient difference bezween Tne TWo operations To warrant a set of
rulez for one operavion and a different ser of rules for vthe other
operatvion as bvotn operations constivuve radiotelepnone service. Ve
will make our newly adopted Rule 18(o) apply <o paging operations and
to mohile Two-way radiotelepnone operations az well.

£ wne written comments either did nov directly
wes éelineatved by =he Q0IT1 Zor considera

S
tted comments oOn many sucn
wnose isgues isc 2s follows:
1'

eve that delineated sue A.1 should be answ
the affir i No reazons were advanced in the writen comment
and we See no reason way vhere should be Two sets of ensr
requirements into T welepnone £ield. Our new Rule 18(e¢)
applies <o applic : botn operations.

delineated Issue A.2. should slso de
answered in the ¢ v iz o nas bteen previously
iizcussed and we conc snould be made
prereguisite To the £ , 184 applica
second pars of delineaved Issue A.2.
previously and we concluded snav

a& Deing unnececsary.
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Delineated Issue A.3. asks whether the sudmission of "all
necessary engineering data™ is still appropriate or meaningful. The
phrase "all necessary engineering data" is vague. We believe that
subnitting only the engineering data which was sudmitted to the FCC
is necessary, and our new Rule 18(0)(1) so provides.

Becauge 30 few comments dealt with delineated Issue A.4.
there is apparentily no objection 4o the manner in which advice letter
extensions are now handled.

Delineated Issue A.S. has been previously discussed and
decided. The unsatisfactory service element has been eliminated in
our new Rule 18(0) as a necessary element in proving applicant's
case. We have also reduced the importance of the element of adeguacy
of existing service as a defense to an application by requiring
protestant, in order %o maintain i%s protest, to estadlish that
granting the application will 80 damage existing service or <he
particular marketplace as to deprive the pudlic of adeguate service.

Delineated Issue B.1. should be answered in the
affirmative. However, the modification is minor. 47 CPR 22.504 iz
no longer keyed to all service areas dut is now keyeld ©o the service
areas served by specific frequencies. Other parts of 47 CFR 22 are
keyed to service areas served by other Zrequencies. We have included
in new Rule 18(¢0) only that service area maps shall bde prepared in
accordance with "the applicable criteria set forth in 47 CFR 22."

Concerning the motion of PT&T %o strike certain portions of
MCI's written comments, we will deny PT&7's motion as the objected %o
comments are germane {0 the proceeding, even though wireline
telephone companies were not made respondents %o the proceeding. The
Comnmission has had 2 long standing policy of fostering competition
between RIUs and wireline telephone companies oZffering
mobiletelephone service. (Malis, supra.) Merely because the FCC
has increased its allocation of frequencies Lor RTU paging operations
is no reason to change that policy to one Torbidlding wireline
telephone companies from oZffering radiotelephone service in
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competition with RIUs. "Dominant local telephone companiea™ and RIUs
have been competing with each other for years without apparent injury
to the RIUs. TFurthermore, PU Code § 766 gives <the Commission
authority to settle disputes on most major points relative to the
interconnection between RTUs and wireline telephone companies. We
find 1ittle substance in the position of MCI on this Lssue or iz i%s
suggestion that a wireline telephone company de required %o conduc?
i%s radiotelephone service through a corporate susidiary. The
corporate subsidiary requirement would interfere wi<h a wireline
telephone company's present certificate righss +o give radiotelephone
service within its wireline telephone service area.

After conferring with the assigned Commisgioner as required
by Ordering Paragraph 5 of the OII and with the concurrence of the
assigned Commissioner, %the assigned Adminis+trative Taw Judge i{ssued 2
ruling that there were no issues which need be addressed in public
hearing, ruled that the OII be sudmitited as of Jure 6, 1983, and

determined that the maiter be handled on an ex parte basis. We
effirm such ruling.
Pindings of Faect

1. Presently there are approxizmately 51 RTUs certificated %o
operate in California.

2. The FCC previously allocated only 6 radio frequencies %o
RIUs for exclusive use in one-way Paging operations.

7. Applicants seeking an FCC permit %o use any of these 6
channels were required %o show 2 pudlic need as a prerequisite for
ob%aining an PCC permit.

4. The Commission in its RTU certifica%e proceelings has
previously pursued a policy of limited entry.

5. Recently, the FCC opened up 69 addi<ional chennels “or
exclusive use in local one-way paging operations.

6. In granting initial one~way paging perzits +the PCC has
adopted an open entry policy by eliminating is previous requirement
of a showing of public need before granting permi%s.
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7. To date, there are permit applications on file with the PCC
which request, in the aggregate, authorization %o estadblish over 350
one-way paging base stations in California.

8. If these FCC applications are granted “here will be
concomitant applications for certificates before this Commission +o
be processed in a very short time. '

9. The Commission's current limited entry policy and 4he PCC's
open entry policy are not compatidle.

10. The Commission's limited entry policy will severely curtail
the use of many radio frequencies which the FCC has made availabdle
for use by the publie.

11. The Commissioz's limited entry policy will inordinately
delay the processing of many RTU certificate applications which are
now filed and expected to be Ziled.

12. By modifying Rule 18(0) and other parts of Rule 18 as se+
out in Appendix D Commission and FCC policies can be reconciled.

13. Az application Zor a2n RTU certificate which does not show
that the applicant has the relevant FCC permit(s) is incomplete and
therefore should not be accepted for filing by the Commission.

14. YXNo compelling reason has Yeen put forward for the
institution of a regulatory lag plan respecting <he processing o2 RTU
applications.

15. The information requested by new Rule 18(0)(1) in
Appendix D is the dasic data which any prudent dusiness person would
first secure and consider before making a decision 4o initiate an ROT
service and should be easy to odtain and reduce %0 writing.

16. The method and form of the prima facie showing *hat 4he
proposed service is responsive +o pudlic need and demand is dYest lesf+
to the applicant.

17. ingling out by rule that an applicant must prove <that a
competing RIU's service is unsatisfactory before an application will
be granted places too much emphasis on <that element t0 the exclusion

of other facts which mey warrant the grant of an extension
application.
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18. There are t00 many i ntercoanection
agreements between RTUs are ef orxable or not practical To
naxe it a general requirement
nust be shown for an applican

19. Since an RTU appli 5 %0 engage in a technical
calling the applicavion uqould snow that its proposed operation is

technically feasidle.

mpt t0 reach such agreement

20. Reguiring z protes ] r %o maintain {ts protest,
%0 prove that granting the apyl i will co Camage exizting
service or the perticular xzarketplace 23 10 deprive the public of

adequate service iz a necessary and appropriate change to reconciling
sion policies with those of the FCC.
21. Reguiring a proveztant to carry %h rden 25 set out in

the Conmmis

the avove Lindi ! reduce The o szbi ity <hat <the nany
new freguencies 2 by the PCC for use by the pudliec in various
marketplaces wi i unused. ////
22. There L. {{rrences between one-way
ané two-woy = ! xratior h would
set of
zev of
Contin £ the t0 be in
he pudlic interegy i ason to modify

Present Rule 18(0) should be deleted an
n Appendix D snould e adopted.
Set out in Appendix
¢ Coanrission's poli

n of RIU service.
applications: g : heading of

ays from *he date of this decision to amend
pleadings to conforn ne rules se

- % -
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4. Applicazions on file wizn 2 izsion which cShow That
no relevant PCC perzit(s) have been issued Lor the proposed
operavions should have unvil April 30, 1984 <o obvain such pernmivs.
Once obvaining The pernmits applicant shall file a copy of it within
30 days of receipv. Tnis will not cause delay since no operations
wnder our certificate can degin until & federal certificate is
obrained.

5. An applicavion which does3 not contain vae relevant FCC
permiz(z) is incomplete 2nd in vhe future should nov Ye accepted Jor
filing.

6. PI&T's movion £ WMCI's written comments
snould be denied.

T IS ORDERED

1. Present RAule 18 of the Conmmission
and Procedure is canceled and in its place Rule
Appendix D is adopted.

2. Applicants and protesvants presently involved in The
applicasions listed in the neading of this decicion have 45 days Iron
<ne dave of Thiz deciszion to amend <heir recpective pleadings vo mare
whe showings required by Rule 18(0) iZn Appendix D, afver which vime
Those applicasions and protests will, in due course, be congidered on
thelir merits, except as provided in Ordering Paragraph 3.

7. An application lizzed in tThe neading of tais decision
which, after 45 days from the date of thiz decision, does not convalin
a copy of the relevant Federal Communications Commission permit will
10t be furtner procesced unless and wnvi ne time tae applicasion ic
amended T0 show a ¢copy of such permit, TaaT applicant sznall
have unvil April 30, 1984 within wnich ire suen pernmivt and
amend ivs application. Upon obvaining L Communications
Commisszion permiz, applicant zhall file a iv wivh iz
applicazion for amendment within 30 cdays of ivs receinv. In sthe
event that neither of the vime limits preseribed in Thisc ordering
paragrapn are met, <the application will be dismissed.
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4. An application for none certificase whicn doec !
notT ¢ontain the relevant FCC : incomplese and in <he l
future will nov be accepsed for
S. The Pacific Telephone i Telegrapn Company's moTion 0
strike part of MCI Aircignal of ornia‘'s written coamenss is
denied.
Thiz order is effective zolay.
Dazed AUG 17 1983 , 2T San Prancizeo. C2liforniz.

TICTOR CALTO
PRISCILLA C. CREW
DONALT TIAL
WILLIAN 1. DACLTY
Commissioners

Cbmw&ﬁmermmudkL(bhxajg
being nccessurlly absent, did pot o
partigipate,

- .
I CERTIFY THAT TML
WAS APPROVED LU UL

A Y g PR i oY s e gl P
CloCialhilnisy Lvnl.ue

/f"“.
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APPENDIX A

Specific Issues Delineated
in OII %o be Considered

Should the Commission clarify +that the requisites of
Rule 18(0) apply across-the-board (i.e., %o 2ll new
entrants) rather than merely %0 existing RTU's?

I8 it appropriate to estadlish Rule 18(0) Ziling
requirements for new entrants keyed 4o receipt of
PCC construction permits, in order 4o avoid
premature applications by those entities who do not
have such construction perzits? In this vein, is a
form of 'regulatory lag plan’ necessary, to assure
completion of the state certification process prior
t0 expiration of PCC construction permiss, including
all available extensions of same?

Is the Rule 18(0)(1) requirement of sudmission of

‘all necessary engineering data' s%ill appropriate
or meaningful?

What constitutes sufficlent notice %o conpetitors of

invocation 0f the 10% service area provision ¢of Rule
18(0)(2) (£44)2

Do changed circumstances require the Commission +o
alter the language 0f Rule 18(0)(2)(i) which row
requires a showing 'that the present service is
unsatisfactory’, to provide droslder standards

Zor Jucging the adequacy of existing service in a
particular service territory? I7 80, wha*t standards
of 'adequacy' should bYe adopted, given the size of a
particular marketplace and assuming +hat the
Commisgsion’s desire i{g to assure g reasonable degree
0 competition ir the marketplace?

Since the FCC's new paging allocations are not
necessarily keyed <o the gervice area criseria found
in Section 22.504 of the Code of Federal
Regulations, the Commission's service area
definition, now exclusively %ied %o Section 22.504,
will require some modification. Wha< type of
modification is appropriate?”

(END QF APPENDIX A)




0I1 8%-0%-01 et al. ALJ/rc/3it/bg *

APPENDIL 3B
Page 1

Presens Rule 18(o)

In the cae ciovelepnone uvility proposing
v0 expand i ng fac*;~t es, add new
Tacilities i sve addéitional <errizory,

(1) ‘Wnen a ~aczo.elcphone utilivy applies TO The
PCC for a construction perxzit or change in iTs
basge svavion transmitiers, anvennae or
frequencies, it shall 2T the zame tize subxi
all necessary engineering daza T0 Talis
Commiszion and obtain a stall lerver of
approval thereof. The effect of the proposcd
new or hangéd facilities on zhe u:ility's
exicting service area anéd tnat of adjacer
RTUs will be zhown on an engineered ue:'v*ce
ares cConTour map.

Waen the proposed expansion by tn
radiotelepnone utilivy extends invo The
cervified area of anovaer radiozelegnoue
u?illtd ané is contesved by The lavter, Tae
2ppiicant ghall show:

(1) mnat ine pregent service is
cavicfacs ~y and unp prOpoeed
oner Tion will be t@cnnlca_y
ané economical acidle,
adeguate and of geod quality.

A cTaveneny zha- the radio-
velepnone utiliv Ttenpted To
reach an intercarrier agreenent
whereby traffic can be suizably
intercnanged o Dcet The pudlic
convenience and necessizy. If
agreenent cannot be reachned,
votn the applying
radiotelepnone utility and The
‘n4 radio-velepaone
re neredy duly
uhav tn.u Commis
near:ng, nay i
mandazo:y invercarrie
agreenent or otner sul
ingurumens pu*°~ant 0 p
766 and TA7 of vlic
Utilizies Code as '
Commiszsion deens
neet The publie
necessivty.
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APPENDIX B
Page 2

(£44) Minor extensions of sevice area
i are excluded ZLrom these

agreements where the overlap
does not exceed 10¥ of either
utility’'s service area and
where the extension does no%
provide substantial coverage o2
additional major communities.

(END OF APPENDIX 2)
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APPENDIX C
Page 1

Suaff Provosed Modified Rule 18(o)

whe case of an application o furnish one~way (paging)
wwo~way modile "adzoze*epnowc service {(other Than
»1lular mobile radiozele pnOnn service), the foll owiag
eguirenents app¢J ~1 addizs ©0 those enumerazed in Rules

- »

\

/

~xr3 O 0O ¥
D

arough 8, 15 warough 17.1, and (a) sarough (J) above:

Waen ,nc applicant zming The relevany
conswruction perit 'he CC, iv ghall
:herea’ce* sudbpiv ito applicav *on, including
a legidle copy of tne engineering dava
suomitted w0 wae FCC, <o vhis Coamission.
Tne p~0posed new "n*v‘ce area, Or The elfect
of caanged fa lities on the ati;**y
existing serv‘ce area, if any, 2nd 13ls0o tThe
radio service areas of adjacent uvilitles
furnishing novile radiotelepnone service
#ill De snown on 2 fully legidle nnﬁinnered
service area contour 2ap, of zuivedbl ale,
prepared ir accordance with tae applicaole
creteria zet fortn in Part 22 oF the FCC
Rules anc Rﬁfu*a”iOﬂ . in compliance wizth
18(¢) above. Tae use of aeronauvical ¢harss
for this purpoce is unaccepradvle.

Zach such application shall addrecs
following matters in a2 sudvsvantial
and with particularizy, conzigtent wi
scope Of Tne autaorization soughv:

P
—_—

() Denmonstration that the proposed y/’
service iz responsive To puvlic need
and demand.

Technical feasibility of zhe proposed
systen and the technical competence
of <he applicanw.

Description 0f the proposed cersvice
including <erns, condizions, area of
coverage, qua**cy, a2nd *.a*""ﬂe of
service, and differences Lronm
presently »r ov*dec cerviee, if any,
in The proposed gervice area.

Financial responsidilicty of The
applicant.
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APPENDIX C
Page 2

Economic feasibility of the proposed
service in the market to de served,
taking into consideration the markes

share of other providers in the
area.

(vi) ©Present operations of the applicant.

Should an existing utility protest such an
application, the burden shall rest with the
protestant to show that the application
should not be granted. Protests of a
eneral or nonspecific nature will no% be
eened sufficient to warrant consideration
by the Commission.

Should an existing utility propose to
provide service in an area contiguous %o i%s
authorized service area and not presently
recelving radiotelephone service By any
utility, an application for a certificate
need not be made, hut the engineering daza
required in (1) adove shall be provided %o
the Commission.

Should an existing utility propose an
extension of service area which it believes
to Ye minor in nature, it shall sudbmit the
relevant engineering data to the Commission
with a written request Zor determination of
the necessity for a certificate
application. Reply will bde by letter fron
an authorized representative of the
Commission Communications Division. In
general, an extension will be considered
ninor 1L it does not overlap “he radio
service area of another utility dy nore than
10% 02 either utility's radio service area
and also does not provide subsvantial
coverage of additional major communities.

Actions as described in (4) or (5) avove, or
actions such as construction of £ill-in
transmititing facilities which do not aflec?®
service area boundaries, shall be descrided
in tarif? revisions which shall be promptly
filed by +the utility.

(END OF APPENDIX C)
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APPENDIX D
Page 1

New Rule 18(o)

(0) 1In the case of an application to furnish one-way
aging or two-way mobile radiotelephone service
Other than cellular mobile radiotelephone

service), the following requirements apply in
addition to those enumerated in Rules 1 through 8,
15 through 17.1, and (a), (b), (&), first sentence
of (£), (g), (n), and (i) abdove:

/(1) When the applicant odtains the relevant
construction permit from the Federal
Communications Commission (PCC) it shall, no
later than 30 days after the grant of the
relevant construction permit(s), sudbmit i4s
application, including a legidle copy of the
engineering data submitted to the PCC and a
legidle copy of ivs PCC permi+(s), %o this
Comzission. The proposed new service area,
or the effect of changed facili<ties on <he
utilty(s) existing service area, i2 any, will
be shown on a fully legidle engineered
service area contour map, of suitable scale,
prepered in accordance with the applicadle
criteria set forth in 47 CPFR 22. The use of
aeronautical charts for this purpose is
unacceptable.

Zach application shall address %he

following matters in a substantial manner and
with particularity, consistent with the scope
of the authorization sough%:

() Demonstration that the proposed
service is responsive to public need
anéd demand.

1) Technical feasidility of <he proposed
sysven and the technical competence of
the applicant.

(1£1) Description of +<he proposed service
ineluding terms, condi<ions, area of
coverage, quality, aad features of
service, and differences Lrozn any
service presently provided in the
proposed service area.
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D*! D

Pinancial responszidilisy of
applicans.

the
(v)
(vi)

Econonmic feasidi *xty oI the
cervice in tThe marrxes T0 be s

Precent operazions of tae applicans
and affiliaved companies.

Snovld an existing utilizy »ro

app-ication, the durden snu_l

protestant To show THeT

°n0 wld nov be granved vy af‘~"

proposed

~ved.

fis -‘vely
stavlishing Thav granting The applicasion
w*l’ 20 daxage existing service or <ae
parzicu-ar markezp ace a3 to deprive The
public of adecuate service. The protesy
gnall conforna wo Rules 8.1 =zarc ouga £.8 of
Commission’'s Rules of Pracvice and
Procedure. A zervice map of protesvant'’
claized serv*ce area ghall de filea with
protesct. Teste 0T a gene.al or
nons peczfic nagure will nov be
warrany consiceration by the

whe
wne

Saould an existing usilisy propoce
service in an area conviguous ToO its
auvaorized servicv area and no3 p:esenuly
ceceiving radiovelepnone service by any
utility, an :a.pp‘1 C°t‘01 for a cerzificave
neeé not bYe mzdie, but Tae eﬂginee ing daza
reguired in (%) adove shall be provided 0
whe Commission swaff.

v

Snould an exisvi ng uviliy
extension of service waicen
T0 bhe pinor in nature, but TO wWa
is inapplicabl v shall
*ng*nce...g é
wizth 2

unP nﬁce

de:e::;
tificaze 4p
by an au
nis *iow'ﬂ
in gcnera .

.l
-
-
o

"eprn"eﬂzazive o“ 1h;
Communicazions Division.
exvension will

nov overlap the -2
2Tility by more T

e consgidered nineor
di0 service area
an

i€
02 arother

10% 0® eitner utilizy's
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APPENDIX D
. Page 3

radio service area and also does not provide
subgtantial coverage of additional major
communities.

Actions as descrided in (4) or (5) above, or
actions such as construction 07 £ill-in
transnitiing Lfacilities which do not affecst
service area boundaries, shall be described
in tariff revisions which shall Ye promptly
filed by <he utilisy.

(EXD OF APPEXDIX D)
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4. Applications on file with zhis ' Shaow vhat
no relevant PCC permit(s) have been issued for
operations zhould nave un<til April 30, 1984 <o odra
Onece obsaining the permivs avplicant chall file a copy of
30 dayes of receipt. This will not cauce delay since no op
under our cerzificate can bYegin until a Lederal cervificave is
obzained.

5. An application whicn doez noz contain vhe relevant CC
perniz(s) is incomplete and in the futarn should not be accepred
£iling.

6. PT&T's movion %o sirikedart of MCI'zs wrivven commentg
should be denied

IT IS ORDEER
1. Present Rulc
and Procedure ic cancale

Appendix D is ai/p*
2. Applicantes ané provecstante presently involved in <he

-

iecision nave 45 days'from
the dave of <his decisior o respective pleadings to maxe
vhe showings required by Rule in Appendix D, afver wnich vine
applications and provests will, in due ¢oursze, be considered on
wheir merits, exceptr as provided in Ordering Paragraph 5.

2. An applicavtion listed in wne heading of <his decision
which, after 45 days from the date of this decizion, does not convain
a copy of the relevant Pederal Communications Commission perais will
n0T be furtiaer processed unless and until The =i The application is
azended TO snow a copy of such permis, providpd na% applicent zhall
nave uavil April 30, 1284 within which 30 acquire such permiv anéd
amend ives application. Upon obsaining the Federal Comzmunications
Commission permis, applicant shall file a copy of it wizhin 30 days
of ivs receipt. In the event tTnat neizher of the Tize limizs
preseribed in this ordering paragrapn are mes, vhe applicavion will
be dismissed
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frequency agility, i.e., pagers are preset 10 receive only a single
channel. In addition, in assigning paging channels to separately-
owvned RIUs, the FCC will not assign the same Irequency to contiguous
RTU8 because of interference and other prodlems. On the other hand,
the Iinterchange of traffic between two separately-owned RTUs
operating mobile radiotelephone service over digparte Lrequencies in
contiguous or close-by areas is worksble because the nobile units

have frequency agility, i.e., are capadle of operating on a range of
channels.

Commission Policy Re Proo?
of Need for Service

RIUs are subject to the same general statuto
certification requirements applicabdle to wireline telrephone
companies. (PU Code § 1001). TUpon application 0% anm RTT
certificate the Commission "may...issue the cerfificate as prayed
for...as in its judgment the pudlic convenience and necessity may
require; provided, however, upon timely application for a hearing any
person entitled to be heard thereat,/ﬁhe Commission, before issuin
or refusing to issue the certificate, shall hold a hearing thereon”.
(PU Code § 1005(2a)). 1In practice,/the Commission has declined o
adopt a policy of awarding excludive franchises to RIUs, but instead
has pursued o policy of limited entry while a%t the same time
encouraging the development g2 limited competition both among
existing RIUs and between RTUs and wireline +elephone coapanies who
offer radlotelephone service.

, Rule 18 sets forth the data which must be contained in an
application for an RTU certificate. Rule 18(e) requires any
applicant for an RTU certificate to furnish in 2ts application (and
hence prove)'facts which show that public convenience and necessis
require the proposed activity applied for.

But, according to present Rule 18(0), if the applicant is
an existing RIU which seeks %o expand its present service ares in%o
the service area of another RTU and the other RIT protests the

-7 -
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Staff Proposed Modification

(2)(4v) Pinancial responsidility of the
applicant.

The only comment with respect %o this proposed modification
is that an applicant should be permitted %o prove its responsibility
through submissiorn of its finsncial vatenment, its estimated cos4t of

construction, and that i1t has the financial ability to meet thogg
estimated costs of construction. o

-

-~

taff Proposed Modification o
(2)(v) ZEconomic feasivility of <he proposedf///

service in +the market %o be se;;e&,
taking into consideration the xarkes

share of other providers in _the area.

American believes this requ%;ement "is a Throwdack to the
days of public convenience and neces ity and is therefore
inappropriate and unnecessary" in fiew of the very large potential
market for paging service in the’ country.

Cal Autofone bYeliev é’that "Assurance should be nade <that
the new applicant will indeeépserve the public interest, i.e., oZffer
new services, new rates, né; gervice area and, in addition, will no%

harm the pudblic interesy dy causing detriment <o the existing
carriers."

iICS believes that since the staf? proposed -ule dealing
with marke® share prescribes no specific guidelines it deals in . /Z
generalities or intangibdles and can oaly perpetuate regulatory lag&' 4//

14

and regulatory inconsistency.

MCI considers the threshold showing of "economic
feasidility” as required by +the staf? rule 4o be extrenely c¢ostly ané
burdensome orn the applicant. The requirements of such a showing
would "perpetuate extensive regulation in <he precise areas where the

marketplace will endure self-regulation” and should not be inclulded
in the rule. '
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marketplace. The rule is also necessary to prevent over—zealous
protestants from using Commission procedures +to stalemate the PCC's
progran of greatly increasing the number of frequencies available Zor
uge by the pudlic. The rule will also assist the Commiseion in
expeditirg the processing of RTU applications. For example, as
suggested by PAC, the applicant may choose %o stipulate to entry of
protestant's written averments and waive cross~examination, thereby
allowing the proceeding to be concluded quickly. We bdelieve,
however, the rule should be amended %o highlight the particular
element of proof a protestant nmust affirmatively estadlish in-erder
Yo maintaln its protest, namely, that granting the applicaffgn will
s0 damage existing service or the particular marketplace as %o
deprive the public of adequate service. In establt hing this element
of proof, the protestant should comply with Rules/g? through 8.8 ¢f
the Commission's Rules of Practice and Procedure.

American points out that some of Lthe staf? proposed
modified rules are in conflict with previcus sections of Rule 18.
These conflicts have been worked out in/gur framing of %the ultimave
modified Rule 18(o0) which we adopt ix Appendix D. However, oze such
conflict needs discussing. Azericen contends +that requiring a
telephone utility <o estimate ¢ '/nunber of customers and their
requirements for the first and/fifth years in 4he Zuture, as required
by Rule 18(3) should not agpf& o an RTU. American argues that whil
"this requirement may be use_ul for a wireline telephone utility that
bases its projected cuSvomer 1is%t upon the numbder of homes and
commercial enterprises/in a given area where it is the only 'game in
town’, an RTU oper agﬁg in a competitive eavironment and such an
estfadte is difficult o substantiate. We believe the manzer of
showing economic feasidility should be less RP 0 the applicant and
we will not apply Rule 18(J) to RTUs. This is not to say that

econonmic feasidility, in part, cannot be shown by submitting a
projection as deseribed {n Rule 18(3).
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The question arises as to whether our newly adopted Rule
18(0) should apply to paging applications only and not to mobile “wo-
vay radiotelephone applications. Two of the applications listel iz
the heading of this decision request aunthority to operate mobdbile two-
wvay radiotelephone service on mobdile radiotelephone Zrequencies and
also %0 operate paging service on one of the new paging Irequencies.
It would be difficult 1o bifurcate each of those applications and
handle part of the applications under one procedure and part o< the
application under another procedure. + would also consume an
inordinate amount of time. In addition, as we have previously
pointed out, secondary paging service can be and is being given over
frequencies used primarily to give nobile radiotelephone-service.
rom 8 certification point of view we <o not think *ﬁggé is
sufficient difference between the two operations”to warrant a set of
rules for one operation and a different set0f rules for the other

operation as both operations constitute .ﬁkiote:ephone service. Ve
o DU et s A

will malke/Rule 18(0) apply %o paging/6;::ations and %o mobile tTwo-way

radiotelephone operations as wells”

Most of the writteg/dé;ments either did not directly
address the specific issueglelineated by the OII Zor consideration
(see Appendix A) or omi};ed comments on many such issues. A summary
of our resolution of those issues is as follows:

We beliegp/;hat delineated Issue A.1 should be answereld in
the affirmative. o0 reasons were alvanced in the writen comments,
and we see no reason why there should be two sets of eniry
requirements <nto the radiotelephone Zield. Our new Rule 18(o)
applies to applications for both operations.

The Zfirst part of delineated Igsue A.2. should also de
answered in the affirmative. This natter has been previously
discussed and we concluded that an FCC permit should be made a
prereguisite to the filing of a certificate application with us. The
second part of delineated Issue A.2. has also been discussed

previously and we concluded that the answer should be in the-negative
as being unnecessary.
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18. There are %t¢o many instances where interconnection
agreements between RIUs are either not workabdble or not practical o
make it a general requirement that an attempt to reach such agreement
must be shown for an applicant to maintain its application.

19. Since an RTU applicant proposes +o engage in a technical
calling the application should show tha%t i%s proposed operation is
technically feasidle.

20. Requiring a protestant, in order %o maintain its protest,
To prove that granting the application will so damage exist%pgf
service or the particular marketplace as 4o deprive <he pudlic of
adequate service is a necessary and appropriate change’gi reconciling
the Commission policies with those o2 +he PFCC.

21. Requiring a protestant 0 carry the birden as set out i
the above finding will greatly reduce the possidility <hat +he many
new Irequencies allocated by the PCC for use by the pudlic in various
marxetplaces will lie idle and unuszzy///

22. There are no significant fferénces$ between one-way
paging and two-way mobile radiotelXephone operations which wouléd
require a set of certification rules for the one operation and a
different set of certification rules for the other operation.

25. Continued regulat&gn oL the RTU indusiry was founéd to de in
the public interest in De‘gsion 88513. There is n0o reason to modif
this f£inding. .

24. A pudlic heaTing on the OII i3 not necessary.

Conclusions of Law

1. Present Rule 18(o) should be deleted and in i4s place Rule
18(0) as set out/in Appendix D should be adopted.

2. Rule 18(0) as set out in Appendix D is necessary and
appropriate to reconcile the Commission's policies with those 0 the
PCC respecting the authorizatiorn of RTU service.

3. Applicants and protestants presently involved in the
applications listed in the heading of this decision should have 45
days from the date of this decision to amend their respective
pleadings to conform to the rules set out in Appendix D.
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Present Rule 18(0)

In the case of a radiotelephone utility proposing
to expand 1%s existing facilities, add new )
Tacilities or file to serve additional territory,

(1)

When a radiotelephone utility applies ;d/the
FCC for a construction permit or change ia its
base station transmitters, antennaeOr
frequencies, it shall at <he saze tize sudnit
all necessary engineering da%ta %0 thiis
Commission and ob%ain a s%af? leiser of
approval thereof. The effect/of +the proposed
new or changed facilities o2/ the ustility's
existing service area and hat of adjacent
RIUs will be shown on an engineered service
rea contour map.

When the proposed expansion by <k
radiotelephone utility extends into the
certified area of axbther radiotelephone
utility and is contested by the latier, %he
applicant shall skow:

(1) That the ppresent service is
yansatisfactory and the proposed
operation will be techniecaly

and economically feasidle,
ade%#éte and 02 good qualizy.

A statement that the radio-~
telephone utility attempted o
Teach an intercarrier agreezent
heredy +traffic can de suitadly
interchanged to meet <the pudblic
convenience and necessity. I
reement cannot be reached,

Yotk the applying
radiotelephone utility and the
complainant radio=-telephone
utility are heredby auly
notified that this Commission,
after hearing, nay issue a
zandatory intercarrier
agreenent or other suitable
instrument pursuant to parts
766 and 767 of +the Pudlic
Utilities Code as %hais
Commission deens necessary to
meet the public conveanience and
necessity.

.
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Staf? Proposed Modified Rule 18(o)

(0) 1In %he case of an application to Zurnish one-way (paging)
or two-way mobile radiotelephone service (other tran
cellular mobile radiotelephone service), the following
requirements apply in addition %o those enumerated ir Rules

T through 8, 15 through 17.1, and (a) through (3) abdove:

(1) Wnen the applicant odtains the relevant
construction pernmit Lroz the FCC, it shall
therealter submit its application, including
a legible copy of the engineering data
subnitted to the PCC, to +this Coamission.

The proposed new service area, or the effect
of changed facilities on she utility's L
existing service area, if any, and alse %he
radlo service areas of adjacent utilities
furnishing mobile radiotelephone gervice
will De shown on a fully legidble engineered
service area contour z=ap, of Suitadble scale,
prepared in accordance with/4he applicadle
creteria set forih in Part 22 of <he FPCC
Rules and Regulationz},(ﬁ compliance with
18(¢c) above. The use’of aeronautical charts
for this purpose is/unaccepiadle.

Zach suck application shall address the
following matters in a subs™™%ial manner and
with particuldarity, consisteéent with <he
scope of the’authorization sought:

(1) Demonstration that the proposed
servicels responsive %o public need
//’And demand.

Technical feasibility of the proposed
syster and <the technical competence
o the applicant.

Description of the proposed service
incluéding %erms, condisions, area of
coverage, quality, and features of
Service, and differences fron
presently provided service, if any,
in the proposed service area.

Pinancial responsidility of <he
applicant.
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(iv) TFinancial responsibility of the
* applicant.

(v) Zconomic feasidility of the proposed
service in the market 4o be gerved.

(vi) Present operations of <he applicant
and affiliated companies.

Should an existing utility protest such
application, the burden shall rest with the
Protestant to show that the application
should not be granted by affirmatively
establishing that granting +the application
will s8¢ damage existing service or %he
parvicular marketplace as toLeprive the
public of adequate service.” The protes<
shall conform <0 Rules 8.4 through 8.8 of the
Comzission's Rules of Practice and

Procedure. A service map of protesiant's
claimed service aregsshall Ye filed with <he
protest. DProtests 0% a general or
nongpecific nature’ will not Ye sufficient %o
warrant considesation by +the Commission.

Should an existing utility propose %0 provide
service in ax’area contiguous %0 it
authorized sService area and not presently
recelving radiotelephozne service by any
utilivy, /an application ZLor a certificate
need not be made, but the engineering data
requined in (1) above, shall be provided %o
the Commission, wlo/l.

Sholld an existing utility propose an
extension 0f service area which it believes

© be 2inor in nature, dut to which (4) abdove
i3 inapplicable, it shall sudmit the relevant
engineering data to +the Commission, with 2
written request Zor determination of <he
necessity for a certificate application.
Reply will be by letter £frozm an authorized
representative of the Conmission's
Communications Division. In genersl, an
extension will be considered minor 4 it does
not overlap the radio service area o2 another
utility by more than 10%¥ of either utility's




