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BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's )
own motion in%to the operations ) 0II 82-10-=01
and practices of Union Pacific )
Railroad Company, Utah, a corporation.;

(Filed Qctober 6, 1982)

Robert M. White, Attoraey at Law, for
Union Pacific Railroad Company,
respondent.

Lawrence M. Mann, Attorney at lLaw, for
Railway Labor Executive Association;
Paul E. Morrison, for California
State Legislative Beard Brotherhood of
Loconmotive Engineers; Everett 6.
Hudgens, by Larry L. larimer, for
Brotheraocod of Locomotive Engineers;
J. L. Evans and James P. Jones, for
United Transportation Uanion California
Legislative Board; and Richard J. weigle,
for Brothernood of Locomotive Engineers,
Division 660, Union Pacific Railroad, Los
Angeles; interested parties.

Alberto Guerrero, Attorney at Law, Herman W.
rrivette, anc Clyde H. Peeples, for
the Comzission staff.

This is an investigation on the Commission's own motiorn to
deternine:

1. Whether respondent Union Pacific Railroad Company (UP)
perforned and is performing freight and passenger transportation over
tracks with walkways and ¢learances which fail to comply with the
various safety provisions of General Order (GO) 26-D.

2. Waether UP has performed and is perforning freight and
passenger transportation over tracks with walkways and clearance
which fail to comply with the various provisiomns of GO 118.
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3. Whether UP should be ordered to cease and desist from
operating any trains and/or performing any freight or passenger
transportation over such tracks with walkways and clearances as the
Commission may find violate any provision of GOs 26-D and/or 118.

4. Whether any other order or orders that may be appropriate
should be entered in the lawful exercise of the powers and authority
of this Commission.

Public hearing was held before Administrative Law Judge
Fraok J. O'Leary at Los Angeles on January 25, 26, Marcn 1, 3, and 4,
1983. Tne matter was submitted subject to the filing of concurrent
briefs on or before June 10, 1983. Briefs were filed by UP, the
Commission Staff (staff), and a single brief was filed on behalf of
Railway Labor Executives Associration, United Transportation Union,
and tae Brotherhood of Locomotive Engineers.

Background

UP's classification yard located at Yermo, Califorzia
(Yermo Yard) was placed in operation on September 18, 1981. On
Marea 25, 1967 the staff informed UP personnel that the staff
believed that certain construction in the Yermo Yard did not comply
with GOs 26-D and 118. Between March 25, 1681 and October 21, 1981
the staff was unsuccessful in attempts to obtain compliance with the
GOs through informal processes. By letter dated October 21, 1981
addressed te D. M. Wneeler, UP superintendent, the staff stated that
it haa no alternative to reconmendiag an order from the Commission
directing tnat UP cease and desist operations in those portions of
Yermo Yara not in compliance with the GOs.

On November 5, 1981, UP filed an action against the
Comxission in the United States District Court for the Ceatral
Distract of Califoraia (Civil No. 81-5698) seeking a judgment
declaring that GO's 26-D and 118 are preempted by the Federal
Railroad Safety Act (45 U.S.C. § 421 et. seq.) (Act) and Federal
Railroad Administration (FRA) regulations passed under that Act. On
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September 14, 1982, after UP ancd the Cormission had filed notions for
summary judgment, the court granted the Comamission's motion and ruled
that GO's 26-D and 118 are not preexzpted by federal law and are not
an undue burden on interstate commerce. The order iustituting
investigation (0Il) was issued oan October 26, 1982.

Subseguent to the issuance of the 0II, UP filed an appeal
with the Nigth Cireuit Court of Appeals. On Juae 27, 1983, the Ninth
Cireuit Court of Appeals issued 1ts cecision which was noted "Not feor
Puslication™ and it 3tated:

"4 elaiz coes not arise under federal law
where it relies on fecderal law only to
establish & defense which would preclucde the
aeclaratory Jjudgment defendant {rom
successfully litigating against the
declaratory Judgment plaintiff a clainm
arising under state law., Skelly 0il Co.
v.Paillips Petroleuz Co., 335 U.S. 667,673~
7L, 70 S.Ct. 5716, 94 L-Bd. 1194 (1950);
Miller-Wohl Co. v. Commissioner of Labor an
indussry, frc., 565 F.2d, 1088 (9th Cir.
1902); Uunited Airlines, Inc., v. Division of
Industrial dafety, 033 F.2¢ 014 (Yta
Cire. 1980), cert. deniec, LS4 U.S. G&4
(1981)."

"Deciaratory judgzment defendant" refers to the Public Utilities

Commission and "declaratory judsmenf plaintiff" refers to UP in the
quotation.
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GO 26-D anc GO 118 contain provisions for applications for
exeaplion ana/or ceviation Irox these $0's. These provisions are
2ore fully discussed later. UP chose not to file suech applications
Dut rather opted t¢ ¢hallenge the Jjurisdiction of this Commission
wiih respect 1o botn $O0's. The facts of this case may appear
insignificant to some, but the real issue we address is whether UP
will comply witn our cecisions, orders, and GO's. As discussed below
we find that it is subject to our Jurisdiction in this regard.

Starf Evidence
GO 26-D

On Septeadber 1, 19871 three members of the staff took actual
neasurements with a tape measure placed on the inside gauge of rail
track and reading thne measurenent to the inside gauge of rail of the
agjacent track. The staffl measurements were taken at a poin
approximately 50 feet west of switeh No. 20. Measurements of less

than 14 feet, which is required bj GO 26-D (Section 5.1), were found
as set forth ia Tadble 1. ’
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Between Classification

Traeks nNumdbered Feet Inches
4 ana S 13 1 1=%/2
7 and & i3 10=1/4
10 &ne 17 13 1T1=3/74
13 ane 14 13 7
18 and 19 i3 11

On Cctober 18, 1987, the staff conducted another inspection
of tne yard with personnel of UP. As a result of that inspection the
letter of Cectober 21, 7987 was se2at. The letter states in part thas
"Actual measurements, taken (on parallel tracks) just east of switch
stana C-20 locaved at the west end of tiae anew yard, measured as
little as 13-feet, 9-inches.™ Tae staff was unable 20 identify just
wiere the 13-fo0t 9~-inches measurement was taken.

On Qctober 27, 1982 four membders of the staff again took
measurements using the same 2ethod as was used on September 1, 1987.
Four employees of UP 2als¢o took measurements; however, [P's method
¢iffered from the staff metnod in that they first found the mid-point
of tne distance detween tne inside edges of the base of rails of one
Lragk and measured Lo the complementary mid-point between rail bases
of' Lne agjacent track. Distances of less than 14 feet were found as
set fortn in Table 2.

TABLE 2
Between
Classificasion Feasurenent NO. Measurement No. 2 A////
Tracks aumdered Staf? JrF Staf”? JP
5 - 6 137=10=1/2" 13=10-5/8"
7T -~ 2 137=11=5/8" 13'-11-5/8" 13'-11-3/8" 13'=-11/1/2"
g - 10 137=11=3/74" 13'=(1=9/2" 13'=71-5/8" *
13 ~ 14 T3'-11=1/4"  12'«11=7/15"
15 - 16 137«11=2/74" 93t ia1/2" 137-11-1/8" *
10 - 19 13'=17=3/4"  13'-11-7/8"
19 - 20 13'=17=3/4" 13'=11=3/4"
* Measurements not saxen due Lo interference of
all cars
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Measurenents 1 and 2 were taken by the staff beginning at a
point approximately 250 feet and 1,000 feet respectively east of the
switen located at the west end of classification track 20 thence
proceeding perpendicularly across the yard to classification track 1
éxcept that measurement 1 between tracks 15 and 16 taken by the staflf was
taken at a point 150 feet east rather than 250 east. Measurements 1 and 2
were taken by UP personnel at a point within 50 feet of the measurements
taken by the staff.

Mr. Harwooc of the staff testified that in planning a yard
sucn as the Yermo Yard shifting of track must be considered. He
suggested that if tracks can shift as much as three-inches, then
perhaps construction snould be planned at 14-fo0%t 3-inch centers so

that the 14-foot minimum can be maintained in the event of a three-~
ineh snaft.

GO 118

laspection of the yard, on QOctober 27, 1981, also disclosed
that walkways, other than Standard No. 6 have been provided and

placed in service at the 11 locations which are high~lighted with
yellow marking oa Exhibit 2 as follows:

1. North side of receiving and departure track 1.
Between receiving and departure tracks 2 and 3.
Between receiving and departure tracks 3 and 4.

Between receiving and departure track 4 and
classification track 1.

Between classification tracks 3 and 4.
Southside of classification track 20.
Both sides of the west leg on the "Y".
itz sides of receiving and departure leag at west
Switching lead at west end, and
Lead track at east end.
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The staff contends that UP's failure to provide and place in service

Standard No. 6 walkways in the above numerated locations is in
violation of GO 118.
UP Defense

UP contends that with respect to the alleged violations of
GO 26~D, it has complied with the order. With respect to the alleged
violations of GO 118 it contends that the staff's interpretation of
GO 118 is erroneous and that there is no violation. UP further
contends that GOs 26-D and 118 are preempted by federal law.

GO 26-D

534 poinés out that the measurezents set forth in Table 1
were taken prior to the Yermo Yard being placed in operation and taus
caanot be violations of the GO. With respect to part 6 of Exhibit 1
UP contends that there is no specific violation as the measurement
¢annot be pinpointed TO a specific location within the Yermo Yard.
Tne staff agreed with this conteantion that there is no specific
vielation alleged with respect to Part 6 of Exhibit 1.

UP does not dispute the measuremeats shown in Table 2

(Parts 7 to 16 of Exhidit 1). However, it contends that an improper

metnod was used by both the staff and 1ts own personael in the taking
of the measurements.

Roland Haacke, a district engineer exployed by the UP
testified that:

"Normally, if we're out there to measure
track centers, what you would probably do
is, first of all, sight dowa the rail and
sight down the track to insure that you are
in a place which is reasonabdbly straight,
there are no hooks in the alignment, that
there is nothing out of gauge, and then
measure between the inside face of the base
of the rail, and take half of that, assume

that is reasonably close to being the center
of the track.

"And then you would do the same thing on the
adja¢cent track, measure, find the center
halfway between the base of the two rails,
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and it would no doubt, it's going to vary
sonewhat, but take half of that, arnd then
measure dbetween these two points

perpendicular to the track on the two
Tracks.

"And tnen that would give you the distance
between the center lines of the track."

(Ir. 202-203.)

Mr. Haacke's testimony discloses that center line of track
can mean either the designated centerline or actual centerline. A
generally accepted definition of aesignated centerline of track
according to Mr. Haacke is that line established on the ground in the
location to wnicn'the track is intended to conform in a symmetrical
manner. Actual centerline is the midpoint between track at any given

time. Because of track shifting the designated centerlime of track
angd the actual centerline of track may differ.

Mr. Haacke also testified that because the 14-foot
measurement set forth in Section 5 of GO 26-D is quoted in feet ozly
ratner than feet and incnes (such as 14-feet O-inches) engineers
interpret measurements quoted in feet only to have a greater

tolerance allowance. His exact testimony in this regard is as
follows:

"Mr. White: Q Mr. Haacke, recognizing the
problems that you or anyone else would have going
back to the Yermo yard with a tape measure and
trying to find the ¢enter line of track, will you
describe to the Commission some reasonable
approaches to that problem and discuss those

approaches in terms of the engineering concept of
precision and tolerances?

"A Well, to determine center line of track, first
would be, as you said, tne degree of precision
whicn is wanted, whether you want an

approximation or whether you're looking for
sometaing exact.

"Botn in engineering education and in engineering
practice, the matter of precision plays an

extrene part, and I'm talking about precision as
opposed to accuracy.

"Precision is the degree to which you are working,
whether you're working in miles, fees,
millimeters or microns.

-7 -




0II 82-10~01 ALJ/jn

"We can all understand, if two cities or two
towns are 14 miles apart, we wouldn't expect
those two towns to be 73,920 feet apart, although

that is the multiple, we assume a reasonable
tolerance.

"Order 26-A says that, and I'd like to just quote
that, please, Section 5.1:

"The minimum distance between the
center lines of parallel standard
gage tracks shall be fourteen (14)
feet except as hereinafter
provided.®

"It says 14 feet, it does not say 168 inches, it

does not say 14 feet and zero inches, it does nob
say 14.00 fees.

"And by the way of differentiation, even the
standards of the PUC, while their track centers
are described in 14 feet or in some cases 13
feet, and in other cases 22 feet, but where they
talk about side clearances, platforms, eight feet
zero inches, switchboxes, three feet zere inches,
signal and switeh stands, six feet zero inches,

. through brldge supports, tunnels, water columns
and ©0il colusns eight feet zero inches.

"So obviously a greater degree of precision is
anticipatved.

"Where you are applying that and when you are
talking about feet to an engineer, when you

talk about feet, you mean a tolerance within 2
foot.

"1f you are talking about closer tolerances, you
will specify it within fractions of an ineh.

"I would like %o quote here frog a book Basie
Mathematics For Engineers and it's by Ancrus,
Miser, anc Reingold.




0II 82-10-01 ALJ/3n

"On page 24:

"A digit is significant if the
maximum error in the number in which
it's containeq is less than or at
1ost equal to one-half of a unit in
the place which the digit
occupies.”

"Now, stated in another way, if you are
talking about feet, you are expecting
something to be accurate within half a
foot.

"If you are talking about inches, an engineer

expects things to be accurate within half an
iach.

"On a bridge, for example, your excavation for the
bridge abutment, digging the hole is to a
different tolerance than the tolerance for
setting the anchor bolts in cast concrete.

"They might both be nominally one hundred feet,
but for your anchor bolts, you just don't say
tney are Jjust 100 feet.

"They'll say 100 feet and zero inches.

"Or 1f you're drillang the holes in the same
bridge, drilling the hole for the steels, it

géél)specify maybe a tolerance." (Tr. 197-

Mr. Haacke finds fault with the staff method of measurement
in that it contains an inherent assumption that the gauges of the
adjacent tracks are the same and that the rail is symmetrical.
Because of tnose assumptions, and the permissible and real variations
in gauge, UP contends that the staff would have had different
aimensions if it did notaing more than measure from the other two
rails in the other direction at the same locations. UP asserts thas
toe staff method of measurement is an attexmpt to determine an
approxinate dimeasion between the centerline of adjacent track by
measurement of another dimension that is somewhat but not perfectly
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related. UP also contends that the measurements taken by the UP
personnel, who accompanied the staff on October 27, 1982, were an
approximation of the dimension between particular points on the
centerline of adjacent track. Neither method reemacted the process
used when the centerlines were precisely laid out with surveyors'
instruments and stakes and the tracks were built to the lines 36
staked.

With respeet to Mr. Harwood's suggestion that tracks be
designed with 14-feet 3-inch space between track centers, UP contends
that Mr. BHarwood's idea would change the design of the centerline to
a greater dimension and would increase the possibility of c¢atchup
¢collisons.

GO 118

Concerning the alleged violations of GO 118, UP contends
that Standard No. 6 walkways are required only in those areas of the
yard where switching is performed and does not by Iits own terms apply
to0 walkways in areas where little if any switching is performed,

whether toe walkway is in a yard or not. UP argues that the language
of the Standard No. 6 so provides. The language is as follows:

"walkways in yards and points where industrial

switching is performed, but not less than 50 ft.
in aavance of switch."

UP contends that the language must be read completely for a
complete understanding of its meaning. UP further conteads that in
those areas where standard No. 6 walkways have not been installed
switching is not performed. In those areas walkways that equal or
exceed GO 116 Standard No. 1 have been installed and are adequate for
the purpose. UP further contends that GO 118 requires they dbe
"reasonably safe" and the walkways therefore comply with the GO.
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In those areas where Standard No. 1 walkways are provided
the function is to conduct train brake inspections and thus walkways
that provide inspectors a clearer vision of brakes, wheels, pistons
and parts uader the train. Their work is enhanced by the presence of
roadways that give them good footing and allow the men and materials
to be transported freely to and from arriving and departing trains.

Preemption

The UP urges in this proceeding and has urged before in
Other proceedings that the FRA has adopted regulations covering the
workplace "roadbea and all areas adjacent to roadbed™. By exercising
its authority over a workplace on a territorial basis, the FRA has
preempled any statewide, state order concerning the same worxplace.
Any state regulation now may deal only with local bazards and must
otherwise qualify under § 434 of the Act by not interfering with
interstate commerce and by being compatible with federal regulations.

The UP urges that GO 118 and the portions of GO 26-D that
are in dispute in this proceeding - namely dimensions based on
measurements from the centerline of track - have been preempted by
the FRA. In addition, it is argued that the PUC staff's
interpretation of GO 20-D implicit in its method of measuring
requires absolutely perfect gauge and alignment in conflict with FRA
regulation pertaining to track gauge and alignment and must give way
in this conflict to thbe FRA regulations. The last conflict could de
avoided in this case if the provisions of GO 26-D were construed to
provide a @esign standard with reasorable tolerances for coastruction
based on prescribes dimensions that are as great as the varilations
permitted by the FRA.

Discussion

We reemphasize here what we stated previously:

"The Commission has the responsibility to
"require every public utility to construct,
maintain, and operate its line, plant,
systex, equipment, apparatus, tracks, and
premises in such manner as to promote and
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safeguard the health and safety of its
exployees, passenagers, customers, and the
public, ...' (Public Utilities Code § 768,
see also §§ 761, 762.) GOs 26-D and 118
were adopted to protect the healtn and
safety of railroad employees.

"GO 26-D provides the minimum c¢clearance for a
mas's body on the widest authorized railroad
car and a building or otner obstruction. A
vielation of GO 26-D c¢could result in a
railroad eaployee's being killed or injured
by being knocked off the car or weaged
agaiast or impaled by the obstruction.

GO 118 provides for comstruction and
maintenance of tracks and adjaceat walkways

TO easure the operating conditions required
by GO 26-D." (Decisioz 93105, May 19, 1981,
0II 18 at pp. 13 and 14.)

GO _26-D

GO 26-D sets forth the minimum clearance requirezents to be
observed in all comstruction or reconstruction of tracks subsequent
to Feoruary 1, 1948, It also provides taat no operations shall be
conducted over such tracks where the clearances are less than
prescribed there. Section 5 of the GO provides that:

"The minimum distance between the center
lines of parallel standaard gauge tracks

shall be fourteen (14) feet excep:t as
hereinafter provided.

"The center line of any stancard gauge track,
except a main track or a passing track,
parallel and adjacent to a main track or a
passing track, shall De at least fifteen
(15) feet from the center line of such main
track or passing track; provided, however,
that where a passing track is adjacent to
and at least fifteen (15) feet distant froz
the main track, any other track may be
constructed adjacent to such passing track

with clearance prescribed in subsection 5.1
of this order.

"The center line of any standard gauge ladder
track, constructed parallel to any other
adjacent track, shall have a clearance of
not less than twenty (20) feet from the
ceater line of such other track.

"The minimum distance between the center

lines of parallel team, house and industry
tracks shall be thirteen (13) feet:.

- 12 -
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"Main, siding aad yard tracks coastructed
prior to the effective date of this order
with distance of not less than thirteen (13)
feet between track centers may be extended
without increasing sueh distance."

With respect to the measurements set forth in Table 1 that
were taken prior to the Yernmo Yard being opened, we concur with UP

that there can be no violation of the General Order prior %o the
tracks being placed in service.

With respect to the measurenents set forth in Table 2
(Exhibit 1, Parts 7 to 16 inclusive), the methods of measurement used
by the staff and UP personnel, while no%t proper for measuring the
"designated center line of track" as described by Mr. Haacke, are
proper for measuring vhe actual center line of track. The Question
arises, "Which center line does GO 26=D refer to? To answer this

Question, we must look 0 the first two paragraphs ¢f the GO which
state:

"It Is Hereby Ordered by the Public Utilities
Comnission of the State of California that the
minimur ¢learance requirements for railroads and
street rallroads hereinafter prescrided shall
hereafter be observed in this state in all
construction or recomnstruction of tracks or
structures adjacent to tracks.

"It Is Heredby Further Ordered that no railroad or
treet railroad corporation shall operate any
cars, trains, motors, engines, or other rolling
equipnent over its own or other tracks, except as
bherelnafrer provided, on which overhead or side
¢learances, or clearances between tracks, are
less than the minimum herein prescribed, if such
tracks or structures adjacent to such tracks are

constructed or reconstructed subsequent to the
effective date hereof."
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It is apparent that the first paragraph pertains to coastruction and
reconstruction and therefore Section 5 refers to designated
centerline. However, the second paragraph provide that no operations
shall be conducted when clearances are less thaan the minimunm
prescribed. QObviously, this refers to the actual centerline. The
method of measurement by both the staff and UP personnel who
accompanied the staff on October 27, 1982 were proper to determine
distances between actual centerline of track.

Mr. Haacke's contention concerning a tolerance allowance
because the distance is set forth in feet only and not feet and
inches, is without merit. GO 26-D deals with minimum clearances. If
the Commission meant the minimum to be less thaz 14 feet (for example
13-feet 6-incnes, as maintained by Mr. Haacke) it would have made the
mizimum 13-feet 6-inches rather than 14 feet.

wWith respect to UP's ceriticism that the staff measurements
assume that the gauges of adjacent tracks are the same and that the
ralls are symmetrical we believe that that is the oﬁly assunption
that can properly be made. If the gauges of adjacent track were not
the same and the rails not symmetrical, it is the responsibility of
UP in this instance to come forward with affirmative eviaence in this
regard rather tpan merely speculating that the gauge was not the same
and the tracks were not symmetrical.

We do not take Mr. Harwood's suggestion as changing the
design to a greater dimension. We believe that Mr. Harwood suggested
that track centers be spaced further apart during comstruction so
that if shifting should occur the minimum clearance of 14 feet could
be maintained.

Section 16 of GO 26-D deals with exemptions 16.2 provides
that:

"If in any particular case, exemption from any
¢f the reqQuirements kerein is deemed
necessary by the carrier concerned, the
Commission will consider the application of
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. such carrier for such exemption when
accompanied by a full statement of the
conditions existing and the *ea°on why s3uch
exemption is asked. Any exemption so granted
Wwill be limived to the par lcU¢a* sase
covereq by the application.”

No sueh application nas been filed by UP with respect Lo
the Yermo Yard.

6o 118

GO 118 requires eacn railroad corporation operating wilhin
California to file its standards for the construction, reconstruction
and for the subseguent mainteanance of walkways adjacent to Iits
rracks. Tne order also provides that each raillroad shall odbserve
tnese standards.

UP's standards as required to be filed by GO 118 are set
fortn in Exhivit 6. Standard No. 6 applies to "Walkways in yards and
points where incustrial switecning is performed bul not less &than 50

-
£v. in advance of switen”

. de do no% concur with UP's interpretation tnat Standard
No. & walkways are required only in those areas of the yard where
switeaing is performed. The language deseribing Standard No. & is
very clear that Standard No. 5 walkways are required in two
iastances, namely, (1) in yards and (2) at points (other than yards)
waere incustrial switching is performed. This interpretaticn Is rein- 5//
forces dy ae fact that walkways in yards are not mentioned Iin
Standards Nos. 7 through 5.

UP's contention %that Ssancard N¢. 1 walkways are safer than

Standard No. o is not an issue to 2¢ decided in this proceeding. The
proper procegure o e followed is for UP to file for a deviation
from its filec ncards a5 provicded for i
GO 718 wnien states:

n ordering paragrapn 7 of

"7. Deviations from the filed standards or
the provisions of tnis order zay be
authorized oy the Commission for any
specifie ;nstallauion for good cause
upon application 2y 2 railroz
Qorporatiion; which appli ca:*on snall

. inclucde a full statement of the
corndisions whien prevail at the time andc
place Iinvolved, and reasons wo
ceviation is deemed necessary.”
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Preemgtion
In the railroad safety area, Congress established the
standard for preemption in the Act § 45 USC § 434, which provides:

"The Congress declares that laws, rules,
regulations, orders and standards, relating to
railroad safety shall be nationally uniform to
the extent practicable. A state may adopt or
continue in force any law, rule, regulation,
order or standard relating to railroad safely
until such time as the Secretary has adopted 2
rule, regulation, order or standard covering
the subject matter of such state requirement.
A state may adopt or continue in force an
additional or nore stringent law, rule,
regulation, order or standard relating to
railroad safety when necessary to eliminate or
reduce an essentially local safety hazard, and
wnen not incompatible with any Federal law,
rule, regulation, order, or standard, and when

not creating an undue burden on interstate
commerce."

Woile Congress bas explicitly stated the basis for
preexptiion of state railroad safety legislation, it has also

explicitly stated that there is no preemption unless and until the
Secretary of Transportation, acting through the FRA, adopts a
regulation covering the subject matter of the state requirenment.
Even then, a state may adopt a stricter regulation to reduce an
essentially local hazard as long as the regulation is not

incompatible with the FRA'S regulation ama is not an undue burden on
interstate commerce.

The simple fact of the matter is that no regulations
covering the subject matter of GO 26-D and GO 118 have been adopted.

Mr. Baacke who served on a committee regarding federal regulations
testifiea as follows:
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"Q Do you nave knowledge of what specifie federal
standards -- now, you were on the committee,
waicen, incidentally, I was on also; is that
corregt?

"A Taal's correct, we both servec on that
committee.

"Q Now, was there aay specific regulation
proposed or adopted concerning clearances in the
federal regulations?

"A No regulations were adopted, and I don't
recall that any were proposed.

"Q Okay. AL the latest meeting.
"A AU the latest, correct.

"Q Were any proposed congerning walxkways, or
adopted?

"A No recderal regulations were adopted wit
respect to walkways, and I don't recall that they
were proposed.”™ (Tr. 266-267.)

Fingings of Fact

1. UP is a railroad corporation as cefined in Section 230 of

the Public Utilities Code and is subject to the jurisdiction of this
Conmission.

2. UP's Yermo Yard was placed in operation on Septemder 18,

1981.

3. GO 26-D was originally adopted on January 7, 1613. It was
acdopted in its present form on Jaauary 19, 1948 and became effective
on February 1, 1948. The portions of GO 26-D pertinent &
thisproceeding are as follows:

"It 1s Hereby Ordered by the Public Utilities
Comaission ¢f the State of California that
the minimum ¢learance requirements for
railroads and street railroads hereinafter
presceribed shall hereafter bde observed in
this state in 21l coastrucetion or
reconsLruction of Lracks or structures
adjacent to Lragks.
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"It is Hereby Further Ordered that no railroad
or street railroad corporation shall operate
any cars, trains, motors, engines, or other
rolling equipment over its own or other
tracks, except as hereinafter provided, on
which overhead or side clearances, or
clearances between tracks, are less than the
minimum herein prescribed, if such tracks or
structures adjacent to such tracks are
constructed or reconstructed subsequeat to
the effective date hereof.m"

"Section 5-Clearance Between Parallel Tracks
"5.1 The minimum distance between the
ceater lines of parallel standard
gauge tracks shall be fourteen (14)
feet except as hereinafter
provided."

(None of tne exceptions set forth in Section 5 apply to
this proceeding.)

4. GO 118 was adopted on April 9, 1963 and became effective on
April 2%, 1963.

5. On Octoder 27, 1981 four members of the staff accompanied

by four employees of the UP inspected the Yermo Yard.
6. On October 27, 1981 the staff found neasurenents between
the center lines of parallel standard gauge track to de less than

14 feet between parallel elassification tracks in the Yermo Yard as
follows:

between tracks and
and
and
and
and
and
anc
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7. On Octover 27, 1981 UP personnel found measurements between
center lines of parallel standard gauge track o be less than 14 feet
between parallel classification tracks in the Yermo Yard between the
same tracks set forth in Finding 6.

8. The methods used by the staff and UP to measure the
distance between center lines of tracks were proper.

9. The minimum distance set forth in Section 5 of GO 26-D is
14 feet and means exactly what it says.

10. The staff assumption that gauges of adjacent tracks are the
same and that the rail is symmetrical is a rebuttable presumption
which was not contradicted by evidence.

11. UP has not applied for an exemption from GO 26-D with
respect to the Yermo Yard.

12. Walkways other than Standard No. 6 have been provided and
placed in service in the Yermo Yard as follows:

a. North side of recexving and departure track 1,

b. Between receiving and departure tracks 2 and 3,

¢. Between receiving and departure tracks 3 and 4,

d. Between receiving and departure track 4 and
classification track 1,

€. Between classification tracks 2 and 3,

f. Between classification tracks 3 and &,

g- Southside of classification track 20,

h. th sides of the west leg on the "Y",

i. Both sides of receiving and departure lead at west end,

J- Switching lead at west end and,

k. Lead tracks at east end.

13. UP's standards which were filed in compliance with GO 118
provide the following for Standard No. 6:

"Walkways irn yards and points where industrial switching

is performed, but not less than 50 ft. in advance of
switeh.m
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T4. Walkways in yards are no% mentioned in any other standard
in GO 118. )

15. UP's interpretation that Standard No. 6 is required in
yards only where switching operaticns are performed is erroneous.

10. UP's standards which are identical to the standards set
forth as GO 118 require that all walkways in yards be Standard No. 6.

17. UP has znot applied for a deviation of its filed standards,

provided for in ordering paragraps 7 of GO 118.

18. TFRA nas not acdopted regulations covering the sudbjec¢t matter
GO 26-D, Section 5.

19. FRA has not adopred regulations covering the subject matter
GO 118.

Conclusions of Law
1. UP is subject to GO 26-D.and GO 118.

2. The trackage set forth in Finding 6 does
requirements of GO 26-D.

3. Tne walkways set forth I Finding 12 do not meet the

standards UP filed in compliance with GO 118.

4. UP saoculd be ordered to cease aad desist railroad
operations in the Yermo Yard over the tracks set forth in Findings 6
and 12 until such %ime as it complies with GO 26-D and GO 118.

5. Since this is a matter of public safety, the order which
follows woulc nornally be effective on the date of signature;
however, we are here providing for an effective date of 15 days after
tne date hereof in order that UP be given opportunity Lo correct the

deficiencies at Yermo Yard so that compliance with the GO's is
traiced. . ‘
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QRRDER

IT IS ORDERED that:

1. Union Pacific Railroad Cozpany (U?) shall cease and desist
ron conducting operations over the tracks set forth in Finding 6
uatil sueh time as the minismum clearances between those tracks comply
with Geaeral Orcer 26-D.

2. UP snall cease and desist from conducting operations over
the tracks set forth ia Finding 12 until such time as Standard No. 6
walkways are installed as reguired by its own standards and by
General Order 118.

This order becozes effective 15 days fron today.
0CT 51983 . T 14 fopnt
Dated , a% San Francisco, California.

LZ o Mo Gq}. , JR.

Py es“aon*
VIgToz ”*‘vn

m-OvJ-buA C G;.vw,
DONATD VIAT
WLLLIAY 7. BACLEY

g o

I CIIITY YT
WAS LPILCTED

CC:,‘Z.ICS?.C“‘”" "CD‘.Y X
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Between Classification
Tracks Nunmberea Feet

4 and S 13
7 and § 13
10 ana 11 13
13 ana 14 13
18 and 19 13

loches
11=1/2
10=1/4
11=3/4
117
11
On October 18, 1981, the staff conducted another inspection
of the yard with personnel of UP. As a result of that ;nspection the

letter of October 21, 1981 was sent. The letter states in part that:

"Actual measurezeants, taken (on parallel tracks) 3T east of switeh

stand C~20 located at the west end of the new yard, measured as
little as 13-feet, 9-inches.” The staff was /ﬁable to identify Just
waere the 13-foot 9-inches measurement was” taken.

On October 27, 1982 four membeég of the staff again took
measurements using the same method as/was used on September 1, 1981.
Four employees of UP also took neasyrements; however, UP's method
differed from the staff method ig/{ka: they first found the mid-point
of the distance between the inside edges of thne base of rails of one
track and measured to the c¢complYementary mid-point between rail bases

of the adjacent track. istamces of less than 14 feet were found as
set forth in Table 2.

TABLE 2

Between
Classaification

4
K no
Tracks numpered

®
‘Qfﬁeasurement No. 1
Staf?t [i}4

Measurement No. 2
Staff up

5 - 6 i

7 - 8
9 =10
13 14
15 16
18 19
19 - 20

13'=11=5/8"
13'=11=3/4"
137=11=1/4"
137-11=3/4"
13'=11-3/4"

13'=11-5/8"
13'=11-1/2"

13'=11-T7/16"

13'=11=1/2"
13'=11=-7/8"

13'=10=-1/2"
137=11-3/8"
13'=11=-5/8"
137-11-1/8"

137=11=3/4"

* Measurements not taken due to interference of

rail cars.

13-10-5/8"
137-11/1/2"

137=11=3/4"
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such carrier for such exeaption when
accompanied by a full statement of the
conditions existing and the reason why such
exenption is asked. Any exemption s0 granted
will be limited to the particular case
covered by the application."

No such application has been filed by UP with respect to
the Yermo Yard.
GO 118

GO 118 requires each railroad corporation operating within
California to file its standards for the comstruction, reconstruction
and for tne subsequent maintenance of walkways adjacent %o its

tracks. The order als¢o provides that each railroad shall observe
these standards.

UP's stancardas as required to be filed by GO 118 are set
forth in Exnibit 6. Standard No. 6 applies to " kways iz yards and
points where incustrial switching is performed’g;t not less than 50
fr. in advance of switeh".

We do not concur with UP's inverpretation that Standard
No. 6 walkways are required only in those areas of the yard where
switching is performed. The languaé; describing Standard No. 6 is
very c¢lear that Standard No. 6 wszways are required ir two
instances, namely, (1) in yérd and (2) at points (other than yardsa;p
where industrial switching iX performed. This interpretation is regh-
forcea by the fact that wakaays in yards are not mentioned in
Standards Nos. 1 through /5.

UP's contention that Standard No. 1 walkways are safer than
Standard No. 6 is nos/;n issue to be decided in this proceeding. The
proper procedure to e followed is for UP to file for a deviation
from its filed standards as provided for in ordering paragraph 7 of
GO 116 whieh stavés:

7. Qé@iations fron the filed standards or
the provisions of this order may be
;/autnorized by the Commission for any
7 apecific installation for good cause

upon application by a railroad
¢orporatiion; which application shall
include a full statement of the
¢onditions which prevail at the time and
place involved, and reasons why
deviation is deemed necessary."

- 15 =
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"Q Do you have knowledge of what specific federal
standards -- now, you were on the committee,
whicn, incidentally, I was on also; is that
correct?

"A That's correct, we both served on that
committeeye

"Q Now, was there any specific regulation

proposed or adopted concerning clearances in the
federal regulations?

"A No regulations were adopted, and I don't
recall that any were proposed.

"Q Okay. At the latest meeting.
"A At the latest, correct.

"Q Were any proposed concerning walkwzys, or
adopted?

"A No federal regulations were opted with
respect to walkways, and I don*t recall that they
were proposed." (Tr. 266-267.)

Findings of Faet

1. UP is a railroad corporation as defined in Seection 230 of

the Public Utilities Code and ix subject to the jurisdiction of this
Conmission.

2. UP's Yerazo Yard was placed in operation on September 18,
1981. '

3. GO 26-D was originally adopted on January 1, 1913. It was
adopred in its present/form on January 19, 1948 and became effective
on Fedbruary 1, 1948./ The portions of GO 26-D pertinent to
thalsproceeding are s follows:

nlt Is Qpreby Ordered by the Public Utilities
Commission of the State of California that
the miiimum clearance requirements for
railroads and street railroads hereinafter
prescribed shall hereafter be observed in
this state in all coastruction or
reconstruction of tracks or structures

///&djacent tO tracks.

/




