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Decision

BEZT0RE TEE PUBLIC UTILICIES COMMISSION OF TEE STATE COF CALIFORNIA

Investigation on the Commission's own )
mo<ion into the operavions, rates,
c¢harges and practices of Zamil<on
Distriduting, Inc., Apex Bulk
Commodities, Eamilton Materials,
Inc., and Eunter Woodworks, Inc.,
California corporations.

II 9
Piled June 16, 18814
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Dunne, Thelps, Mills, Smith & Jackson, Yy
James 0. Abrazms, for Apex Zulk
Commocities, and Floyéd L. Ferano,
Attorney a% Law, Zor Zamilton
Distrivuting, ;nc., respondents.

Alberto Guerrero, Atzorney 2% law, and
Z¢ Bdelt, Zor the Commission staff.

C2IFIQOXN

This investigaztion was instituted %o deternine whelher
Zamilton Distriduting, Ine. (Distriduving) andé Apex 3ulk Commodis

(Apex) hzé charged less than established minimum rates for intrasset
¢

transportavion of freight. The alleged Apex undercharges oceur:r

-
shipmen s of tele for Eamilton Materisls (Meterizls), an affiliate of

istriduting. The alleged undercharges by Distriduting coccurred o
shipments for Hunter Woodworks, Inc. (Woodworks).

! When this transporiation was conducved, Distr"buting he“d radial
nighway common ¢ rr;e“ and agricul*“*a; permits. Distridbuting hras
since added contract and heavy-specialized guthority and coﬁve wed
its radial perzit %0 2 § 1063.5 highway comnon carrie* rtificate.
Apex originally held agriculdural, coniract g ucz a“d radial
highway common carrier permits. I+ has p"'c,ase a § 106
certificave and been issued 2 cement carrier certificate
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Two days of hearings were conducted before Administrative
Taw Judge (ALJ) Gilman on April 7, 1982 and November 18, 1982.2 A
settlement conference was conducted on April 14, 198%; the Eanilton
parties, Apex, and staff subdseguently subnmitted writien settlenent
proposals. The seittlement proposals were +taken under submission
after service of the proposals on Woodworxs on June 29, 1983.
The Stipulations

The stipulation between staff and Distriduting agrees that
Distriduting will collect the sum of $2,005 froz Woodworiks and pay
that amount to the Commission as a § 38003 fine. In addition,
Distridbuting will pay a punitive fine under § 3774 of $3,500 and
accept a cease and desist order.

Under the staff/Apex stipulation, the laster will collect
$5,011.61 of undercharges from the Distriduting respondents, paying
that amount as a2 § 3800 fine. It will also pay a § 3774 fine of
$3,500 and accede %0 a cease and desist order.

2 0n April 14, 1982, Distributing filed anm action ia U.S. Distriet
Court (Central District of California) against the Commissioners, the
ALJ, and Commission staff members. The suit argued that portions of
the Public TUtilities (PU) Code and Commission rules, regulations, and
policies are unconstitutional and deny Distridbuting certain Lfederally
guaranteed rights, privileges, and immunities. The complaint sought
damages of $150,000, an injunction, and declaratory relief. Summary
judgnent was entered in favor of the defendants on November 30,

1982. Appeal is now pending in the U.S. Court of Appeals (9%h
Circuit).

z Unless otherwise noted, 2ll statutory c¢itations refer to the PU
ole.
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Both documernts coastitute a conditional walver of
regpondents' rights to further evidentiary hearing; the waiver is
effective only if the Coxmmissiorn decides not t0 impose any sanctions
other than those stipulated. If the Commission disapproves the
stipulations, the stipulasvions do not coastitute admission of
liebility (Evidence Code § 1152; ef. Rule 50 of the Commission's
Rules of Pructice and Procedure).

An attorney representing Woodworks has written to the
Commission, stating that Woodworks did not intend to appear and that
it is willing %o pay any undercharges found to exist. It was
furaished a2 ¢copy ¢of the stipulations and has not odjected <o the
uzmount of stipulated underchurges.

Should the Proposed Settlement Ye Adovted?

For the Dissriduting/Woodworks shipments, the stipulated
urdercharges approxinate the amount found by the staff rate experst.
Tae stipulated azount of undercharges orn the Avex/Materials shipments
is approximately $3,600 less than the amount fournd by the staff
analyst. We note, however, that her opinion relied on the validity
of the dating on ceriain weighmaster's certificates. The weighmaster
testified at hearing; his testimony if believed would'supp0rt 2
finding trat the dates on those documents were not accurate. It
therefore mppears that there is & a valid trisble dispute concerning
a najor portion of these undercharges, and that the stipulation is a
compromise o tha%t issue. Since all parties are represented by
counsel, there is no reasorn to doudt that the compromise represents a
reulisvic appraisal of the likely outecome if the issue were to be
decided after full hearing.

<
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Pinally, we have considered the amount of stipulated § 3774
fincs. They do not appear to be either unreasonadly high or low,
considering the amount of stipulated undercharges and fines imposed
in coaparable cases.

It seems unlikely that further hearings would change the

utcone significantly. It is especially unlikely that arny change
would have enough ecornomic impact to Jjustify the costs of further
hearing. |

Baged on these considerations, we will find that the
settlement is not unjust, unreasonadle, or adverse To the pudlic
interest, and will issue a decision based thereon.

Piadings of FPact

1. Apex has agreed 10 collec?t undercharges in the azount of
$5,011.61 £rom the Distriduting respondents and to pay that amount %o
the Commission as a fine pursuant to § 3800. Apex has also agreed
that it will pay a fine in the amount of 33%,500 under § 3774 and to
accede to a cease and desist order without demarnding further hearing.

2. Distridbuting has agreed to collect undercharges in the
anount of 32,005 from respondent Woodworks and %6 pay that sum %o the
Commission under § %800. Diatriduting haa nlso agrecd o pay a fine
in the amount of $3,500 under § 3774 and to accede %0 a c¢cease and
desist order without denmandirg further hearing.

3. Woodworxs has deen furaished with a copy of the stipulation

affecting it and has not objected %o sudbanission of the stipulation as
s ousis for judgment.

ghould be accepted.

4. The proposed setlilement 15 not unjust or unreasonable or
adverse to the pudlic interest. It
Conclusions of Law

1. The Coumission iz never dbound by z settlement stipulated
between the parvties to a Commission proceesding. Such stipulation is
only an offer of csettlement until accepted by a majority vote of the
Commiszssion irn conference.

v/
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2. Respondent carriers shouléd promptly take all reasonable
actions %0 collect the undercharges. If necessary, they should f£ile
timely complaints according to 2U Code § 3671. The Comnmissiorn staff
will investigate respondents' compliance. If i+ believes that
respoadents or their attorneys have not acted irn good faith, the
Commiscion will reopen this proceeding to deternine whether 4o impose
ganctions.

I7 IS QRDEZRED <hat:
Apex Bulk Commodities shall:

a. Pay a fine of 83,500 <o this Commission under
PU Code § %774 or or before the 40%th day
after the effective date of shis order.

Pay 7% annual interest on the Tfine, Yeginning
waen the payment is delinquent.

Pay a fine to this Commission under PU Cole
§ 5800 of $5.011.61 on or bvefore the 40%th day
afver the cffective date of this order.

Take such action ac may be accessary to
collect the undercharges aet forth in Pinding
1, including timely lepeal netiion under PU
Code & 4071.

Notify the Commission in writing upon
collection.

rozptly %Take all reasonuble steps to0 collect
tae undercharges.

File with the Commiscion on the first Monday
of each month a report of any undercharges
regaining uncollected 60 days after the
effective date of this order. specifying the
action taken to c¢collect Them and the result
of suen action, until they have . been
collected in full, or until further order of
the Commission. PFailure to file any such
monthly repert within 75 days after the due
date shall result in the auwtomatic suspension
of the operating authority uatil the report
is filed.




h. Not charge or collect less than nminimum rates
set by the Commission.

Samilton Distriduting, Ine., shall:

a. Pay a fine of $3,500 to this Commission under
PU Code § 3774 on or before the 40th day
after the effective date 0f this order.

b. Pay 7% annual interest on the fine, Yeginning
when <he payment is delinguent.

Pay a fine to this Commission under PU Code §
3800 of $2,005 orn or before the 40th day
avter the effective date 0f this order.

Take such action 23 may de necessary 10
collect the undercharges set forth irn Pinding
2, including +timely legal actiorn under PU
Code § 3671.

Notify the Commission in writiag upon
collection.

Promp=tly *take all reasonable steps to collect
the undercharges.

Pile with the Commission on the first Monday
0L each nonth a report of any undercharges

remairning uncollected 60 days after the
Lfective date of this order, specifying the
action taken %0 collect them and the resuls
0f such action, until they have deen
collected irn full, or until further order of
the Comaission. Failure to file any cuch
zontaly report within 15 days after the due
date shall result irn the automatic suspencion
oL the operating authorivty until the report
is filed.

No%t charge or collect less than nminimum rates
set by %the Coxmission.
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The Executive Director shall have this order personally

served uporn respordent carriers and served by mail upon all other
respordents.

This order shall become effective for each respondant 30
days after order is served.

Dated October 19, 198%, at Sazn Francisco, California.

LEONARD M. GRIMES, JR.
Pre51de“u

VICTOR CALVO

PRISCILIA C. GREW

DONALD VIAL

WILLIAM 7. BAGLEY

Commissioners

T CERTITY TEAT TWIS DECISION
WAS APTROVED 3Y TNE LBOVE
CORITSELONERS TOLAY.
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Both documents constitute 2 conditional waiver of
respondents' rights to further evidentiary hearing; the waiver is
effective only if the Commission decides not to impose any sanctions
other than those stipulated. If the Commission disapproves the
stipulations, the stipulations do not constitute admission of
liability (Evidence Code § 1152; ¢f. Rule 50 of the Commission’s
Rules of Practice and Procedure). »

An attorney representing Woodworxs haslyri%ten to the
Commission, stating that Woodworks &id 20t intend <o appear and that
it is willing to pay any undercharges fouéﬁ/vo exist. It was
furnished a copy of the stipulations and has not odbjected to the
anownt of stipulated undercharges.

Existing Case Taw Stipulations
In Undercharge Matgéhs

\‘SQQ?f has caE}qé the . 's attention to certain prior
decisions of *his Commission. taZf is not sure whether these
decisions are intended %o pro ibi% 4% from agreeing to, or even
participating in negotations fox certain kinds of setilements of
undercharge proceedings.

The pertinezz/port; n of Decision (D.) 82-05-036 in Order
on

N
Instituting Investigﬁy (OIiy\Qi‘states:

"In public uHtility regulatery maters, provection
£ the puplic interest is axfundagental
obligation and duty of this Commission. Eere,
the stipulation by its silence oq the issue
provides for no § 3774 punishzment\to\be imposed.
We recognize that at law stipulatiomsg)are .
agreements between the parties signing\then, and,
as long as they are within the authoritxkgi\the

atrorneys, are binding upon the signator

perties, and unless contrary to law or policy,

‘re also dinding upon the forum (Glade v

Superior Court %1978) 76 CA 3d 738, 744). 3ut i
puolic utility enforcemen®t matters, the setiing
of or amount of a fine, or the decision whether
to impose either a punitive Line or an allernate
neasure as punishment, is a responsidility \
reserved +0 the Commission. While it is entirely
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Sproper to accept stipulations of counsel which
appear to have been made advisedly and after due
consideration of the facts, the Lforun cannot
surrender its duty to see that the judgment %o be
entered is a just one; nor is the forum %o act as
a mereé\puppet in the matter (City of Ios
Angeles\v Harper (1935) 8 CA 2& 552, 555). 1In
summary,\ the parties in an enforcement proceeding
cannot, by means of a stipulation, oust the
Commission of the jurisdiction given exclusively
to it by thﬁ\iode. NXor can the Conmission ignore

the issue.

"While intent \ic not an element in determining

whether noncompliance with tariff provisions has

resulted in a Cpde violation, in measuring the

penalty to be imposed where there has been a

violation, +the Commission does consider the

guestion of willfulness with respect to the

stringency of’the‘ggnalty t0 be assessed /<::A*~’
(Progressive Transportation Co. (1961) 58 CPUC

4° ."

The pertinent portions\:£ D.92153% 4n 0II 50 staze:
as

"In the instant proceeding the stafl stipulated
+that it was not contendikg that Applegate in
violating the Code and taRiff in the sudhauler
issue did so with any intent 1o evade or
otherwise improperly circumyent the law. Whlle
intent is not an element in gdeterxzining whether
noncompliance with tariff provisions has resulted
in violation of the Code or of\a tariff, in
admeasuring the penalty to be Amposed where there
is a violation, the Commission does consider the
question of willfulness with respect to the
stringency of the penz2lty to be aesessed
(Progressive Transportation Co. (N961) 58 CPUC
462). Where there is no in&icatiohng

willfulness, a punitive £ine need ngt be imposed
at all (Jack Robertson (1969) 69 CPUC 563)."

L N

"But here the staff's stipulation that Applegate's
violations in regard to the transportatdon
payments to the owner—operators were nov
intentional, if dinding upon the Commissiaz,
would tend 0 negate any possibility of Linding
reqguisite good cauvse to impose a fine, des;&te

Applegate's stipulation that it would pay a
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ive Tine of $2,000." Without soxme legaziif”#’a

puniti
derived foundat Oﬁ showzng culgab’e WwrOnFLOing,
whnis Commigsion has no Juriscicwi Y Lmpese a

o

uni*‘ve fine. (Bmphasis added.)

Transportation, Inc. (1980) 4 C”UC 2 409, which s% ?ig,rnat courss
are "usually” dound by stipulatiers of the parties,end rolds that
there nust be evidence of culpdbility before & & 3774 fine can de
inposed. The decision fourrd that there wassevidence of willfvlness
and Iimposed the stipu’axgé Line o §5,0

Trhe ALJ Rpling which toozxéi;se stipulations under
subzmission offe*edfzgl appearances an opporsunity to persusde the
Comzission torrevise these};eci ions, or %0 o%therwise explain <he
apparent nflict between the holdings and <he settlement
proposai- None ¢of < appearances have exercised Ttheir right w0

e or explain.” We will therefore consider whether the s
¢shou.d be adorred.
Should the Provnosed Settlement be Adopted?

For the Distriduting/Woodworzs shipzents, the stipulate
undercharges approxinate the amount found by the stalf rate expert.
The stipulated amount of undercharges on *the Apex/Materials shipments
is spproximately $3,600 less than the amount found by the staffl
analyst. We nose, however, that rher opinion relied on *the validity
0% %he dating on certain welighmaster's certificates. The weighmas<wer
testified at hearing; his testimony if believed would support a
finding that the dates on those documents were not accurate. I
therefore appears what there is a 2 valid trieble dispuvte concerning
a najor portion o these undercharges, and that the stipuwletion is a
cozpromise of that issue. ince all parities are represented by
counsel, there is ne reason to doubt that the coxpromise represenis a

realistic appr ‘sa* of %he likely outcome if the issue were L0 be
decided alter Lull ring.
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Pinelly, we have considered the amoun®t of stipulated § 3774
fines. They do not appear t0 be either unreasonably high or low,
considering the amount of stipulated undercharges and fines imposed
in comparable cases.

It seems unlikely that further hearings would change the
outcone significantly. It is esypecially unlikely that any change
would have enough econonic impact to Jjustify the costs of further
hearing. L

Based on these consilerations, we will £ind thet the
settlement is not unjust, unreasonable, or adverse to the pudlic
interest, and will issue a decision baseld thereon.

Pindings of Pact

1. Apex has agreed %to collect undercharges in the amount of
$5,011.61 £rom the Distriduting respoundents and to pay +that amount %0
the Commission as a fine pursuant to § 3800. Apex has also agreed
that it will pay & fine in the/amount of $3,500 under § 3774 and %o
accede to a ¢ease and desist/grder without demanding further hearing.

2. Distributing has/;greed t0 collect undercharges in the
anount of $2,005 from reéiondent Woolworks and to pay +that sum to the
Commission under § 38062 Distridbuting has also agreed vo pay 2 fine
in the amouat of $3,500 under § 3774 and to accede %o = cease and
desist order withgﬁ% denanding further hearing.

3. WOodwg;ks has been Lfurnicshed with a copy of the stipulation
affecting it and has not objected to sudbmission of the stipulation as
a2 dbasis for jﬁdgnent.

4. D @ »roposed settlement is not wnjust or unreasonadle or
adverse 10 the pudblie interest. It should be accepted.

Conclusions of Law

1. The Comzission is never bound by a settlement sitipulated
between the parties 4o 2 Comzission proceeding. Such stipulation is
only an offer of seittlement until accepted by 2 majority vote of the
Commission in conference.
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2. Respondent carriers should prompily <takxe all reasonable
actions to ¢ollect the undercharges. If necessary, they should f£il
timely complaints according to PU Code § 3671. The Commission staif
will inves*tigate respondenis’ compliance. If i% believes vhat
respondents or their sitorneys have not acted in good faith, the
Commission will reopen %his proceeding to determine whether ToO impose

.
sanctions.

CR22ER
IT IS ORDERZD thati;
1. Apex Bulk Commolives shall: o

8. Pay a fine of $3,500 %o this Commission under
DT Code § 3774 on or before the 40th day
efser the effective date of this order.

Y. Pay 7% annual interest on %the fine, bHeginning
when <the payzent is felinquent.

¢. Pay a fine %o %his Conmmission under PU Code
§ 3800 of 35,011.6% oz or before the 40th day
afser whe effecuive date of this order.

. Takxe such zetion as zay be necessary %o
colleet the undercharges’set forth in Finding
1, including “timely legal action under PU

Code § 3671. s"//

e. Notify the Coxmmission in writing upon
collection.

£. Promptly take 211 reasonable steps to collect
the underchacsges.

g- TFile with the Commission om the Zirst Mondey
of eack month a report of any undercharges
remaining uncollected 60 days afver ke
effective date of this order, specifying the
actiorn/taken to ¢collect them and the result
0f such action, until they have been
collected in £ull, or until Lfurther order of
the Commission. TPailure to file any such
nonthly report within 15 days alver %the due
date shall result in the automatic suspension
©%f the operating authority until the report
is f£iled.
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k. No¥% charge or collect less than minimum rates
set by the Commission.

Eamilton Distriduting, Inc., shall:

a. Pay a fine of §3,500 to this Commission under
PU Code § 3774 on or before +the 40th day
after the effective date of this order.

b. Pay 7% annual interest on the fine, deginaing
wvhen the payment Iis delinguent.

Pay 2 fine to this Commission under PU Code §
3800 of $2,005 on or before the 40th. day
after the effec*;ve date of +¥is order.

Take such action as z=ay be/mecessary to
collect the underchargessset forth in Finding

2, including timely legzsl action under PU
Code § 3671.

Notify the Commissiom in writing upon
collection.

Promptly take alll reasonable steps vo collect
the unde*cha*g;s

Pile with the/Commission on the first Monday
of each nmonth a report of any uandercharges
renaining wncollected 60 days a2fter %he
effective date of this order, specifying the
action Takern to collect thex anéd +the result
oL such mction, until they have deen
collected in £ull, or until Lurther order of
the Commission. ?ailnre to lee any such
nontily report within 15 days after the aue
date’ shall result in +the autometic suspension
s/*he operating authority until the report
filed.

h. Né* charge or collect less <Than minimum rates
/se« by the Commission.

/

/
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The Executive Director shall have this order personally
served upon respondent carriers and served by mail upoen all other
respondents.

This order shall become effective for each respondant 30
days after order is served.
Dated OCT 19 1983 , 2% San Francisco, California.

-¢
VICTOR c.*.;;fo’b
PRISCILIE C. GRIW

LT AN 4n -
Gl S E-A\GLE:

Commrssiona




