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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
MARK BERNSLEY~ 

ComJ)lainant, 
V$. 

GENERAL TELEPHONE COMPANY 
OF CALIFORNIA, a part of 
GENERAL TELEPHONE & 
ELECTRONICS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------) 

Ca!5e 83-01-07 
(F1led January 3'~ 1983) 

ORDER MODIFYING DECISION (D.) 
83-07-022 AND D:SYING REHEARING 

An application for rehear1ng of D.83-07-022 has been 
tiled by the complainant (Bernsley). We have carefully cons1dered 
each and every allegation of error and have concluded that D.83-07-
022 should be modified in several respects, but that such 
modification does not entail rehearing. Fir$t~ as there is an 
ambiguity in defendant's (General's) tarirf rules which is 
material to the facts presented in Bernsley's case, General must 
refund the late payment charge imposed on Bernsley. Second, 
pending resolution or the ambiguity, General must refrain from 
collecting late charges where payment is received before the 
~~esentation date of the following bill. Third, pending 
determination of the applicability or Article XV of the California 
Constitution, General must charge interest on late payments that 
does not exceed the interest rates allowable under the Cited 
constitutional prOVisions. Fourth, in the pending OII 83-08-02, 
which has been consolidated for hearing with A.83-07-02 (General's 
pending rate proceeding), General shall present evidence and 
argument on the issue of whether the cited constitutional 
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~ ,rovisions apply to General's late payment charges. Therefore. 
good cause appearing. 

(1) 
IT IS ORDERED that 
D.83-01-022 is modified as follows: 
(a) . The discussion beginning with the first 

paragraph on mimeo. page 3 and extending 
through the first paragraph on mimeo. page 
4 is deleted in full and replaeed with the 
following: 

"In a reeent deeision involving a pipeline 
corporation, we concluded as a matter of 
law that the usury provisions did apply t~ 
that utility's- late payment charges. 
(D.82-01-90 (Jan. 19, 1982), mimeo. p. 13, 
Concl. of Law No.4.) Furthermore. in OrI 
49, the Commission criticized late payment 
charges as a regulatory mechanism. 
(D.93S33 (Sept. 15, 1981). mimeo. p_ 23.) 
When the Commission authorized General's-
late payment charge (in D.82-06-054 (June 
1S, 1982)). the issue of the applicability 
of the usury provision was not considered, 
nor were the above precedents discussed. 
Thus, General's late payment charge needs 
to be considered in light of the usury 
provisions and prior Commission policy. 
The appropriate forum for such 
consideration is OIl 83-08-02. which has 
been consolidated for hearing With A.83-01-
02 (General's rate case now pending). 
General should there present evidence and 
argument on the following <l:uestions: Do 
the usury provisions or the California 
Constitution limit the interest rate that 
General is able to charge on late 
payments? If not, is it appropriate in 
light of the precedents discussed above t~ 
allow an interest rate in excess or that 
allowable under the usury provisions? 
Until resolution or these issues. General 
is direeted to collect late payment-
charges not greater than those which would 
be allowable under the usury provisions." 
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(b) The fourth and fifth lines of the third 
paragraph on mimeo. p. 4 should be 
modified as follows to correct 
typographical errors: w~5~A '~th 
of each month ••• later on the ~'~A 
1Sth.w 

(c) The first full paragraph on mimeo. p. 7 
is deleted in full and replaced with the 
following: 

(d) 

WWe have carefully examined General's 
tariffs with respect to the due date (Rule 
No. ".A.3) and the late payment charge 
(Rule No. 10.E.), as well as the decision 
authorizing General's late charge (D.S3-06-. 
05~) and the facts J)resented by BerXl3ley's 
case. We are persuaded that Rule No. 
'O.E. is ambiguous in its application to a 
payment, such as Bernsley's, which is 
received by General between the date when 
access to General's computer is cut off 
and the presentation date of the following 
bill. Accordingly, General is directed to 
refund to Bernsley the amount of the late 
payment charge imp.osed With res~ct to the 
purported late payment of Bernsley's bill 
bearing the presentation date of October 
19, 1982. Furthermore, until General has 
clarified Rule No. 10.E., General must 
refrain from collecting any late payment 
charges where payment is received before 
the presentation date of the follOWing 
bill. 

WWe are denying Bernsley's request for 
attorney fees. He failed to research the 
Commission's prior decisions, did not 
engage in any discovery, did not assist in 
the establishment of novel or complex 
principles, or otherwise substantially 
assist the Commission in its fact-finding 
and decis10n-making. w 

Finding of Fact No. 3 on mimeo. p. 7 
should be mod1fed to indicate that the due 
date sbown was November 1, '982. 
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(e) F~ ... 'j.ng~ of Fact Nos .. 10 anc1 " are 
c1eleted in full, anc1 Finc1ing of Fact No. '2 is renumbered as No .. '0. 

(r) Conclusions or Law Nos. 1, 2, and 3 are 
deleted in full and replaced with the 
following: 

ftC') The Commission has ~etermine~ in a 
prior proceeding that the late 
payment charges or a pipeline 
corporation are subject to- the usury 
provisions of the California 
Constitution. 

"(Z) The Commission ha~ ma~e no determina-
tion with respect to the 
applicability of the usury prOVisions 
with respect to General's late 
payment charges. 

ft(3) Pending determination by the 
Comm13~1on or the applicability or 
the usury prOVisions to General's. 
late payment charges, General shOUld 
only impose .such charges at an 
interest rate consistent with that 
which would be allowed under the 
usury provisions. 

ft(4) General's Rule No. 10.E. is ambiguou~ 
with respect to payments received 
between the cut orr date for General's 
computer to recognize payments and 
the presentation date for the 
rollowing bill. 

"(5) Ambiguities in a tariff rule are to 
be construed strictly against the 
promulgating utility. 

"(6) Because of" the ambiguity in Rule No. 
10.£., Bernsley's is entitled to a 
refund or the late payment charge 
imposed with respect to his payment 
or General's bill bearing the 
presentation date of October 19, 1982. 
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"(7) Until Cv~~~al has cla~if1ed Rul~ No. 
10.£" Gene~al mu~t ~efrain from 
collecting any late pa~ent charges 
where payment is received oefore the 
presentation date of the follow1ng 
bill .. 

"(8) Bernsley is not entitled to 
attorney's fees.~ 

(g) the ordering paragraph 1s modified to read 
in full as follows: 

"IT IS ORDER.ED tha~ General telephone 
Company of California (General) refund to 
the complainant (Bernsley) in Case 83-01-
07 the sum of twenty-three cents ($0.23). 
General shall also clarify its Rule No .. 
10.E. and, pending such clarification, 
shall refrain from collecting any late 
payment charges where payment is received 
before the presentation date of the 
following bill. General shall impose late 
payment charges only at such interest rate 
as is consistent with that which would be 
allowed under Article XV of the California 
Constitution. In OIl 83-08-02, General 
shall present evidence and argument on the 
following questions: Do the usu~ 
provisions of the California Constitution 
limit the interest rate that General is 
able to charge on late payments? If not, 
is it approp~iate in light of this 
Co~ission's decisions to allow an 
interest rate in excess of that allowable 
under the usury provisions? the 
Commission staff is also directed to 
address the above questions.. The 
Executive Director shall eause a copy of 
this order to be served on all parties 
partieipating in A.83-07-02 and OII 83-08-
02. Exeept as noted above, the Complaint 
in Case 83-01-07 is de~ied.ft 
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(2) Rehearing of D.83-07-022 ?~ modified herein is denied. 
Tbi~ order becomes effective 30 days from today. 
Dated ocr 191983 , at San Francisco,' California. 
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lliJL~U ~ ~ G:Jill~ 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 
MARK BERNSLEY, 

Complainant, 

vs. 

GENERAL TELEPHONE COMPANY 
OF CALIFORNIA, a part of 
GENERAL TELEPHONE & 
ELECTRONICS, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

, ) 
/ ) 

Case 83-0'-01 
(Filed January 31, 1983) 

/ ORDER MODIFYING DECISION (D.) 
83-~1-022 AND DENYING REHEARING 

An app~ion fo~ rehearing of D.83-01-022 has been 
filed by the co'mplainant (Bernsley). We have carefully considered 
each and eve~ alleg~tion of error and have concluded that D.83-07-
022 should ~ modified in several respects, but that such 
modif1cat~n does not entail rehearing. First, as there is an 
ambiguity! in defendant's (General's) tariff rules which is 
materia to the facts presented in Bernsley's ease, General must 
refun the late payment charge imposed on Bernsley. Second, 
pend ng resolution of the ambiguity, General must refrain from 
col ecting late charges where payment is received before the 
presentation date of the following 'bill. Third., pen<1ing 
determination of the applicability of Article XV of the California 
Constitution, General must charge interest on late payments that 
does not exceed the interest rates allowable under the cited 
constitutional provisions. Fourth, in the pending OIl 83-08-02, 
whieh has been consolidated for hearing with A.83-07-02 (General's 
pending rate proceeding), General shall present evidence and" 
argument on the issue of whether the cited constitutional 
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provisions apply to General's late payment charges. Therefore, 
good cause appearing, 

IT IS ORDERED that 
(1) D.83-01-022 is modified as follows: 

(a) . The di~cussion beginning with the first 
paragraph on mimeo. page-"3 and extending 
through the first pa~raph on mimeo. page 
4 is deleted in fulJ(and replaced with the 
following: ~ 

"In a recent Oecision involving a pipeline 
corporation~we concluded as a matter of 
law that t~e usury provisions did apply to 
that uti~ty's late payment charges. 
(D.82-0}'90 (Jan. 19, 1982), mimeo. p. 13, 
Concl."o~ Law No.4.) Furthermore, in OIl 
49, t~e Commission criticized late payment 
char~es as a regulatory mechanism. 
(D~3533 (Sept. 15, 1981), mimeo. p. 23.) 
~n the Commission authorized' General's 
¥ate payment charge (in D.82-06-054 (June 
15, 1982», the issue of the applicability 
of the usury prOvision was not considered, 
nor wer-e the above pr-ecedents discussed. 
Thus, General's late payment char-ge needs 
to be consider-ed in light of the usur-y 
pr-ovisions and prior- Commission policy. 
The appropriate for-um for such 
consideration is OIl 83-08-02, which has 
been consolidated for hearing with A.83-07-
02 (General's rate case now pending). 
General should ther-e present evidence and 
argument on the following questions: Do 
the usury prOVisions of the California 
Constitution limit the inter-est rate that 
General is able to charge on late 
payments? If not, is it appropriate in 
light of the precedents discussed above t~ 
allow an interest rate in excess of that 
allowable under the usury provisions? 
Until resolution of these issues, General 
is directed to collect late payment 
charges not greater than those which would 
be allowable under the usury prOVisions." 
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(b) The fourth and fifth lines of the third 
paragraph on mimeo. p. 4 should l:>e 
modified as follows to correct 
typographical errors: "~;.A 14th 
of each month ••• later on the ~'.A 
~." 

(c) The first full paragraph on mimeo. p. 1 
is deleted in full and replaced with the 
following: 

//" 

~We have carefully~xamined General's 
tariffs with respect t~ the due date (Rule 
No. 1'.A.3) an~the late payment charge 
(Rule No. 10.E~)? as well as the deciSion 
authorizing,'teneral's late charge (D.83-06-
054) and the facts presented by Bernsley's 
case. ~e~re persuaded that Rule No. 
10 .E. iS/~~biguous :tn its application to a 
payment~ such as Bernsley's, which 15 
rece1~ed by General between the date when 
accern to General's computer is cut off 
and he presentation date of the following 
b11. Accordingly, General is directed to 
refund to Bernsley the amount of the late 
piyment charge imposed with respect to the 
pUrported late payment of Bernsley'5 ~ill 
jbearing the presentation date of October 
':19, 1982. Furthermore, until General has 
clarified Rule No. 10.E., General must 
refrain from collecting any late payment 
charges where payment is received before 
the presentation date of the following 
bill. 

~We are denying Bernsley's request for 
attorney fees. He failed to research the 
Commission's prior decisions, did not 
engage in any discovery? did not assist in 
the establishment of novel or complex 
principles, or otherwise substantially 
assist the Commission in its fact-finding 
and deeision-making.~ 

(d) Finding of Fact No. 3 on cimeo. p. 1 
should be mod1fed to indicate that the due 
date shown was November 1, 1982. 
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/ 

(e) Finding~ of Fact No~. 10 and 11 are 
deleted in full~ and Finding of Faet No. 
12 is renumbered as No. 10. 

(f) Conelusions of Law Nos. 1~ 2, and 3 are 
c1eletec1 in full ana replaeec1 with the 
following: 

"(1) The Commission has determined in a 
prior proeeedi~-·' that the late 
payment ehargeS of a pipeline 
eorporation/ are subjeet to the usury 
provisio~ of the California 
Constit.tition. 

/ 
"(2) The~ommission has made no determina-

tiOn with respeet to the 
~plieability of the usury provisions 

~w1th respect to General~s late L, payment eharges. 
(3) Penc1ing determination by the 

Commi$Sion of the applieability of 
the u~ury provisions to General's 
late payment eharges~ General should 
only impose such charges at an 
interest rate eonsistent with that 
whieh would be allowe~ under the 
usury provisions. 

/ "(1+) General's Rule No. 10.E. is ambiguous 
with respeet to payments reeeived 
between the eutoff date for General's 
eomputer to reeognize payments and 
the presentation date for the 
following bill. 

"(5) Ambiguities in a tariff rule are to 
be eonstrued strietly against the 
promulgating utility. 

"(6) Beeause of the ambiguity in Rule No. 
10.E., Bernsley's is entitled to a 
refund of the late payment eharge 
imposed with respeet to his payment 
of General's bill bearing the 
presentation date of Oetober 19~ 1982. 
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""(7) Until G~n~~nl.ha~ cla~ified Rule No. 
'O.E~. Cenc~nl muzt refrain from 
coll~cticg ~~y late payment charges 
~her~ payment is received betore the 
presentation date of the following 
bill. 

"(8) Bernsley is not entitled to 
attorney'~ fees." 

/ 

The ordering ,~~raPh is modified to read 
in full as f0jr0WS: 

"IT IS foRDERED that Cc~eral Telephone 
Company of palifornia (General) refune to 
the compJ~n~nt (B~rnsley) in Case 83-01-
07 the' sup of twenty-three cents ($0 ~23) • 
Genel"~l ?hn:l also clarity ~ts Rule No. 
10.£. apd~ pending such clarification, 
shall refrain from collecting ~ny late 
pay~mt charges where p~yment is received 
oeto e the presentation date of the 
fol wing oilL Ceneral shall impose late 
pa~ent charges only at such interest rate 
as is consistent with that which woulc be 
allowed under Article XV of the California 
cOnstitution. :n or: 83-08-02, Gene~al 
ehall present ~vidence and ~rgument on the 

/following que~tions: Do the usury 
!provisions of the California Constitution 

I limit the interest ~ate that General is 
I able to ch~rgc on late payments? :r not, 

is it ~ppropriate in light or this 
Commi~s1on's decisions to allow ~n 
interest rate in excess of that allowable 
under the usury provisions? The 
Commission staff is also directed to 
present evi~ence and ~rgument on the above 
questions. :he Executive Director shall 
cause a copy of this order to be served on 
all parties partiCipating in A.83-01-02 
and OII 83-08-02. Exc~pt as noted aoove, 
the Complaint in Case 83-01-07 is denied.~ 
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I' 

(2) Rehea~ing of D.83-07-02~ 8S modified herein is denied. 
This order becomes effective 30 days from today. 
Doted . , --' 8t San Francisco~ C~litorn1a. 

/ 
LEOXAIO X. GR!XES. JR. 

?:esi'o~t. 
VIC':OR CA:LVO 
:rR!SC!I.LA CoO C'SZH 
DOXA.!J) vr.;.L 
W!U:u..M T.. 2AG:zt 

Com::is::~O~():-S 


