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NOV 2 - i9~' 
Jecision 

EEFORE THE PUBLIC UTILITIES COMMISSION 
In the Matter ot t~e Application ) 
ot NATIONAL F?~:GET LI1~S, !NC., ) 
~~ Indiana corporation, tor a ) 
certificate of puolic convenience ) 
and necessity to operate as a ) 
hi~~way co:oon carrier for the ) 

Application 82-11-59 
(Petition for Modi~ication 

filed June 9, 1983) 
transportation of property. ) 
--------------------------) 

ORDER OP !-!ODIP!CAT!ON 

Applicant is an India!'la corpor:ltion qualified to do 
business in Calitornia r with its principal place of business in S~~ 
Fernando. 

!t has petitioned to a:end Decision (D.) 83-05-074 dated 
May , 8, '1983 in Application (A.) 82-11-59 by reooving Exception , 0 
troe page 2 of Appendix A attached to the deCiSion. 
list the commodities ap:plica.:lt.. w.ill,. not transpo:-t. 
reads ~s tollows: 

The exceptions 
Exception 10 

~Co~odities req~iring the use o~ special 
:-eirigeration or te~pe:-ature control in specially 
desi~~ea and constructed refrigerator 
eq,uipt:lent.~ 

It is alleged that the inclUSion of Exception 10 was 
inadvertent ~~d an ove:-sight since Fo:-e~ost McKesson, Inc. and its 
subsidiaries all use applicant's se:-vice and ship goods which require 
protection ~rot:l ooth heat and cold. 

Applicant also requests the removal of the following 
paragrap~ on page 2 of D.83-05-074: 

ffIt is noted that the List of Equipment filed as 
Exhibit E of the application includes a number o~ 
units licensed in states other than California. 
In view of this circu:stance, applicant is placed 
OR notice that only owner-operators holding v~ie 
certificated or pe=mit~ed authority ~ay be 
employed as subhaulers in any California 
intrastate operation engaged in by applicant.~ 
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A.82-11-59 ALJ/jt 

4It Applicant alleges that the application was presented to 
reduce deadheading within Cali~ornia between deliveries of interstate 
shipments and pickups of other interstate ship~ents at other pOints, 
and that such a require~e~t is self-de!eating to its operational 
objectives. Applicant states it has no desire to obtain auth.ority 
fro~ this Co~~ission for each of the 52 owner-operators who are under 
long-te:-:l cont:-act with applicant, but who would only be able to 
utilize such authority in rare instances. 

Applicant ~lleges that the requi:-ement obstructs 
coordination of interstate and intras~ate shipments, ~~d ultimately 
beco~es a bu:-den on i~terstate co~erce. It also alleges that the 
requirement is contra~ to D.92541 in Order Instituting Rule~aking 
(OIR) 1 concerning ene:-gy efficiency. 

~he question whether subhaule:-s need ope:-ating authority 
from this CommiSSion has been well ex~ined and long settled. In 
D.91247 in Case 10279, it was concluded ~ter extensive open hearings 
on the ~atter that subhaulers are fthighway carriers" within the 

~ meaning of Public Utilities Code §·3511. 
Ad~ressing similar proposals to that petitioned for here 

(Morgan Drive Away! Inc., et a1. (1971) 71 CPUC and Bridgford 
Distributing Co~pany, D.87152 in A.55847) the CO=Oission dismissed 
the tormer and denied the latter application to deviate from General 
Orde~ 130 stating: 

"The Gene~al Orde~ vas pro~u1gated to make the 
statute and ease law ~ore coheSive, not to impose 
regulations ~ate:-ially different ~:-o~ those set 
~orth in court and Commission eases and the 
statutes. This Com:ission has no aut~o~ity to 
g~~~t exemptions from the percit requirements of 
the Highway Carriers' Act. Such exemptions are 
set forth in the Act itself and if furthe~ 
exe:ptions are in t~e public interest~ i~ is for 
the Legislature, not this Commission, to make 
the~. We do not construe the Code sections 
governing leasing to grant us authority to make 
exceptions to the Highway Carriers' Act under the 
guise of modifying l~ases. 
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~The Ger.~~al Order does contain criteria which, 
if followed, would show that a driver-lessor is 
not required to have a per~it from this 
Com~issio~. But those criteria merely express 
existing law. !f we could ch~~ge the criteria 
for determining highway carrier operations by 
merely ch~~ging the leasing regulations, we 
would, in ef~ect, be g:~~ting exceptions to the 
Eighway Carriers' Act. We do not construe our 
authority under the leasing regulations to be so 
broad. Therefore, to grant the deviation sought 
by applicants will not help applica:ts avoid the 
permit require~~nts of the Act. We must look to 
the actual operations o~ the driver-lessors to 
dete~~ine i~ they are highway carriers." 
The Co~ission further stated: 

"One who provides a driver ~~d a vehicle to 
transport property over the public hi&~ways for 
compensation is a hi&~way carrier. For such a 
person to avoid regulation, this Co~ission has 
consistently held ~hat he, at the very least, 
must enter into ~~ employee-employer relationship 
with a carrier and lease his motor vehicle to the 
carrier ~~der a lease that provides for the 
control ot the motor vehicle in the carrier. 
Further, he cannot enter into this lease 
agreement if such an agreement is a device to 
evade regulation. (Re Payments Made to 
'O'nc.erlvin Carriers (1949) 48 c?'trc 576, 581, 582; 
and Re Praetices y Motor Pr~~~t Carriers o~ 
Lessin the Vehicles and susna~_in (1952) S2 
C?UC }2. ~hese p~ineiples were reaffirmed in 
the opinion i¥hicb. set forth General Order No. 
1;0. eRe Establishment o~ Rules GOVernin~ffre 
Leasing 01 Motor Vehicles, Decisfon No. 7 ~, 
da~ed April 14,1970, in Case No. 8481.) 
~!n t:b.is case it is not dis~uted that the driver-
lessors are not employees o~ the applicants. We 
need. go no further. (Ct'. United States v Drutl 
(1962) 368 US 370, ;93, 7 r ed 2d 360, ~4 
(dissent).) Under the eVidence presented in this 
case, the drive~-lessor$ are highway carriers and 
are required to have operating authority ~rom 
this Co~ission before they can transport 
intrastate ship:ents.~ 
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As in those applications, the owner-operator lessors in 
this application admittedly are not employees of the applicant, and 
tnus they are highway carriers in need of operating authority when 
hauling intrastate traffiC. 

On the issue of fuel conservation and energy efficiency, 
the policy set forth by D.92541 in OrR 1 cannot be used to 
circumscribe the statutes. Moreover, under the proposal petitioned 
for here, any possible fuel conservation or energy efficiency ga1ne~ 
by the interstate carriers involved could well be offset by the 
negative impact on existing intrastate carriers. 
Findings of Fact 

1. Exception 10 in Appendix A of D.83-05-074 should be removed 
from applicant's certificate. 

2. The petition for relief from the requi~ement that owoer-
operators employed in intrastate o~erations m~st nold valid 
certificated or permitted authority from this CommiSSion should ~ 
denied. 
Conclusion of Law 

1. To the extent that applicant requests authority to use 
unlicensed carriers (owner-operator lessors), the petition for 
modification should be denied. 

2. the petition for modification should be granted in part to 
the extent set forth in the ensuing order. 
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II IS ORDERED that: 
1. App~ndix A of D.83-05-074 is amended by replacing Original 

Page 2 with First R~vised Page 2 (attaehed). 
2. 10 tile extent. not granted. herein, the applieatiNl is denied.. 

Ihis ord.er is effective tQday. 
Dated. NOV 2 1983 , at San Franeisc~, California. 
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Appendix A NATIONAL FREIGHT LINES. INC. 
(an Indiana corporation) 

First Revised Page 2 
Cancels 
Original Page 2 

s. Ar~icles of extraordinary value. 

9. Trailer coaches and campersp including 
integral parts and contents when 
contents are within the trailer coach 
or camper. 

*10. Explosives subject to U.S. Department of 
Transportation regulations governing the 
transportation of hazardous materials. 

*11. Fresh fruits. nuts. vegetables p logs. 
and unprO¢essed agricultural 
commodities .. 

*12. Any commodity, the transportation or 
handling of which. because of ~dth. 
length p height, weight. sbape. or 
size. requires special authority from 
a governmental agency regulating the 
use of highways, roads. or streets. 

*13. Transportation of liquid or semisolid 
was~e. or any other bulk liquid 
commodity in any vacuum-type tank 
truck or trailer .. 

In performing the service authorized. carrier may 
make use of any and all public streets, roads p highways, 
and bridges necessary or convenient for the performance 
of this service. 

(END OF APPENDIX A) 

Issued by California Public Utilities Commission. 
*Amended by Decision 83 '11 041 • Application 82-11-59. 
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As in th~se applicati~ns, the ~wner-operat~r lessors in 
~ tnis application admittedly are not employees of the applicant, and 

thus tney are nignway carriers in need ~f ~perating autbority when 
hauling intrastate traffic. 

On the issue of fuel c~nservation and energy efficiency, 
tne p~licy set forth by D.92541 in OIR 1 cann~t be used t~ 
circu~cribe the statutes. M~reover, under the pr~p~sal petitinned 
for here, any possible fuel co.nservatio.n o.r ene;::.gy eft'i~ci,.en~cy gained. 

/- /~ ~..A;:1 V,.,L-by tne interstate carriers 1nv~lved Co.uld vell~~v~negative. impact 
on tnat of existing intrastate carri7ers~ . 
Fino.~nt>s of Fact 

1. Exception of D.83-05-074 sh~uld. be rem~ved 
from applicant's certificate. 

2. Tne petitinn f~r rel ef t'rom the requirement that ~wner
operators empl¢yed in intras ate operations must h~ld valid 
cert~f~cateQ or permitted. ~thority from this Commissi~n sh~uld. be 
denied. /. 
Conclusi~n of Law 

,. to the exten that applicant requests authority to u~e 
unlicensed carriers yowner-operator lessors), the petit1~n for 
modification snouldJbe d.enied. 

2. The petiiion for modification should. be granted. in part t~ 
the extent set fo/tn in the ensuing order. 

/ 
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