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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the application of

GUTEMILLER TRUCKING, INC., a Califormia

Corporation, for authority to deviate

from the provisions of Minimum Rate

Tariff Number 2 in commectiom with the Application No. 56374
trensportation of glass beverage bottles (Filed April 1, 1976)
equipped with plastishield devices, for

the account of ROYAL BEVERAGE COMPANY,

Oakland, California, pursuant to the

provisions of Section 3666 of the

California Public Utilities Code.
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Applicant, a highway perwmit carrier, seeks interim auﬁgprity
to deviate from the minimum rates for the transportation of glas?
beverage bottles equipped with plastishicld devices from the plants
and facilities of Owens-Illinois, Imc. located at Tracy to Royal |
Beverage Company located at 155 Ninety-Eighth Avenue, Oakland. :

Royal Beverage Company of Oakland, Califormia, bottles and
markets the soft drink knowm as Royal Crown Cola. Royal Beverage
Company has mnot heretofore offered Royal Crown Cola in plastishield -
bottles, but intends to do so in the near future. These beverage
bottles with plastishield devices move on a collect basis. Royal
Beverage Company is aware that its competitors~-particularly Pepsi- ‘
Cola Bottling Company and Seven-Up Bottling Company--have the benefit
of rate deviations for beverage bottle movements from the mamufac-
turing plants of major glass.companies in the Bay Area. (Decision
No. 84447, Application No. 55389 for Yandell Truckaway, Inc.: and
Decisions Nos. 85160 and 84444, application No. 55447 for applicant.)

By this application Royal Beverage Company seeks a parity of rates
with its competitors. :
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The application states that:

"For many years, APPLICANT has engaged long-~term
independent owner/driver sub~haulers--each with
his own Commission-issued permitted authority--
to perform APPLICANT'S over~the-road transportation.
This style of ownexr/driver sub-haul transportation
sexvice has proved highly efficient end satis-
factory, not only to APPLICANT, but also to the
owner/driver sub-haulers, who have a high moti-
vation for productivity (since--to a large extent--
they are in business for themselves), and have a
high motivation to care for the motor equipment
involved (since they own it themselves).

"Under APPLICANT'S arrangement with its owner/driver
sub-haulers, a gross revenue division of 70% for

the owner/driver is provided for those operating a
tractor/drom/trailer-van unit equipped with roller-
ized floors, and a zross revemue division of 75% )
for the owner/driver is provided for those operating
& tractor with a set of two flatbed rrailers."

Data included in the applicatiom indicates that the trans-
portation at the proposed rates will be coupensatory to the applicant
and the owner-operators. Data submitted by letter dated Auguast 16,
1976 indicates that the service proposed may be expected to genmerate
about $103,488 anmually; $21,120 less than the minimum rates would
have produced, or an average reduction of approximately 17 percent.

The authority requested by applicant has been granted on an
interim basis to Tony Lucchetti, doing business as Rodeway Transport,
(Decision No. 85846 dated May 18, 1976 in Application No. 56197) and

Yandelil Truckaway, Inc. (Decision No. 86189 dated August 3, 1976 im
Application No. 56530).
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The California Trucking Association (CTA) advised that it
is opposed to ex parte comsideration and requests the matter be set
for hearing. By letter dated August 9, 1976 counsel for applicant
renewed his request for interim authority pending hearing so that
competitive parity may be maintained in view of the fact that similar
authority has been granted to Yandell Truckeway, Inc. CTA, by letter
dated August 18, 1976, advises that competitive parity may be main-
tained by the immediate rescission of the authority granted by L
Decisions Nos. 85846 and 86189 and that the matters be comsolidated
for early hearing om a common record.

It is obvious that competitive parity between the three
carriers for the involved traffic should be maintained. We are zot

convinced that the previous authorities granted to Rodeway and Yandell
should be rescinded.

Undue hardship may result by delay of this matter, espe-
cially since two of applicant's competitors have been granted the -

authority herein sought; therefore, the order that follows will be
nade effective on this day.

Subject to further review and consideration of actual cost
evmdence submitted by applicant, we find that the proposed rate
deviation is reasonable and conclude that interim authority should be
granted as set forth in the following order.

INTERIM ORDER

IT IS ORDERED that:
1. Guthmiller Trucking, Inc. is authorized to depart from the
provisions of Minimum Rate Tariff 2 to the extemt set forth im
Appendix A of this decision. This authority does not include amy

deviation from any rates, rules, or regulations except as specifically
set forth in Appendix A.
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2. The authority grented herein shall expire one year after
..he effective date of this order unless sooner canceled, mod:.fied,
or extended by order of this Commission.
The effective date of this order is the date hereof.
Dated at  Sar Franciseo » California, this 2 (- #~=
'OCToRER  , 1976.

commissioners
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APPENDIX A

Commodity: Class beverage bottles equipped with plastishield
) devices.

Origin: Owens-Illinois, Ine. plants andﬂfacilities located at
. Tracy, California,

Consignee and
Destination: Royal Beverage C ny plant located at

155 Ninety~Eighth Avenue
Oakland, CA 94614,

Rate: 49 cents per 100 pounds, subject to a minimum weight of
. 40,000 pounds.

Conditians:

a&. Rates zbove shall apply to single truckload
. shipoents only.

b. Shipments are to be palletized and loaded
and unloaded with power equipment without
the assistance of, or any expense to, the
carrier or subhauler.

To the extent not otherwise specifically
provided, the provisions of Minimum Rate
Taxiff 2 shall apply.

Subbaulers will be paid not less tham 70 per=
cent of gross revenue when tramsportation is
performed by a tractor/drom/trailer-van
equipped with rollerized £loors.

Subbaulers will be paid not less than 75 per-
cent of gross revenue when transportation is
pexformed by a tractor with a set of two flat-
bed trailers. : '
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COMMISSIONER WILLIRM SYMONS, JR., Dissenting

" The statutery £ramework which governs minimum rate regulation in |
C&li’ omia is the product 05 an active Lcm.elatu:e- firsy, in the system's
tial enactment and thereafter in the fine tuning of it opc*a*io )-4
anendments "odopted over several decades. YWadle the chi...lature ompawnr* ‘
the Com.iosion to grant deviatio'\s below establiched m.m..n rates, this
dclegation of authority is not "Carte Blanche™.  7Tais fact is ig:w:cd in
the sudden suxge in willy-ailly grenting of deviations, without propc:'

'conuidemtion, such as the decision in thc case be oxe us’ ‘coday.' It mkcs a

‘ wockc:y of the Legislature'’s Sirectives.
| "On the subject of deviation.., the Legislature providcd in Publ.«.c

u*:litiea Codc Secetion 3666, that:

"If any highway carrier other than 3 highway common carrienr

desires to pexrform any \.ranopor"a ion Or accessorial service

at a lesser rate than the minizum estadlished ratc::, the

Commission shall, upon finding that thoe proposed ::ate is

rea‘m..blc authorize the desser wate.” o
T‘Ex:is scction cztablishcs the requirement t‘nat beforc a c’.cviation is granted,
& "finding" must de made that the propozed rate is rea:oﬁ&ble’:‘ Sinco
deviations pertain to & particular move, it has been the polic/ of this
Commission €6 examing ¢ach deviation pe*-its.oh'to zee i thc cut r::tc
Justified as reasonadle by the ~';:\cc:‘v' al circum.....ancc' of t:he tr.......po'*tutn.m

in question. (Mu._-;o*- Trucklires, Inc. CJ.B’/‘O) 71 Cad P.u.C. 447 (D.77767))

~.But iIn a recent flurny of cises the Commission ncglec‘- that du‘*y. :
In the 'case before us', applicants &id not file «uppo*ing evidcnce o the
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dcv:tat':(on in qQuestion, only an averment that they could get by on less, and

goreral financial stotements on the strength of their corposation. Peraips
we could comsider this approach the "John Paul Getty Justification”. WNor
only were the protestants alarmed at this, noting that "... the adbsence of
wnderlying detail .. preclude any proper évaluation of the propossl.” but
‘the Cémissida’s Transportation Div:f.:ion w3z concerned a5 well. Thy
. reported mshe appi:'.ca"ion does mot show costs applicabie to this’
an...poz'tation" and recommended the case go to public hearing.

v»’rongly, however, this case did not have & hear::.ng though rcquc..tcd by
protestants, reconmended by «taf.., ...r.d required by the c:’:.rcux:.tancc....
Ins‘ccad the case became caught up in the new wave of devﬁaticn decis ion:: ,

umg from the Com:xss:.on without heoring and withou*- subs tm...atcd
gustification. '

\

. Two lame rationales ave used o avoid the statutory duty wiich requizes
thot the Commission obtain and examine perzinent -evidense. |

. The fi'r:-.t-.&.s to cite earlier casec vl bootstray the authority by
saying 3t :’.3: sindlar. Of course, this a3 The danger of build:’..ng a house
oF cards. Fom, other than ci'ée the carlier case; thc_p:'cz:i:;.éﬁ go
uncxanined. I reviewed the roconds urderlying the two decisions cited ¢a
page 3 of today's opindon, Decision Noz. £5846 and 86189.

"'he latter is an Apgust 31, 1976 cdeiizion bootstrap,mg on t‘:c carlicn

_Deci.,zon ho. 85846, saying thot urdlue hoxdship would ex:s..,t to allw tae
earlier to stand withcut the grancing of the ¢ae in qucsticn.

X
N
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" The’ earlier De«::.s:ion No. 85846 iz from May 18, 3.976 of thi:: year.
(Zy may of background I mght explain that Moy was the month whc-x the .
...equcmce of ”new-wave" deviation deci..:.o-x., began to is.,ue f*om the _
! Com...gicn. At the time I did net note the grea..ly loosened ...tan::a:d, bcing
applicd to this category of uecﬁ.s.sons. Dc.w.a'-ion... had traditionany boen -
.thoz-oughly scminized am _;u..cified, and were pather routine mat"c... on the
.calendar when compared to 'che ma:or tran.,po-‘tation and energy ut..lity cases
: bcfore us at that tine. I’owever, in AuGust, pctitiom .or re‘zeaﬁ:xg
,bem,n o reach thc Conmis sica,. The dcwar‘mrc which began 4n 2 ay wa., no-iecd
and its destructive mpl:.ca'-ions asses cd.) Dcci.,:xon No. £5846, upon
| c-exam:!.natim, reveals another .,orzy case of :.nodequate elicngmg of
evidcncg. Applicant's cost evidence was c;ue.,tf. 2e.  Ameng qzhcr fchi..gs » .
the pro"estants objected thac the cost data omitted any ... sllowmnce for
- OWICES ..ala::-ie., or wage.., or any auowance or provision for drivers' wages.”
L .au*mise that maybe the equzpmcnt was to be robox:—controlled. They '

requested hearing. Yet the case was ssued without hiaring and even

- without the required finding of roazonablensss by the x.ommss::.on.
| The decision relied on the second of two lame rationales which is now

cropping up in our dpviatiom*dcci*ions: the "im:crim" dcv:.ation relying' on’

cost evidoence in the': future. *This is an ab.z..c of the statutory mathors 4.1:3- |
sé* down in Section ‘3666. We must recall that deviations can be czcos:mc".we.
‘r‘ne ca.r:'ie:- with the deviation has the cdvantage on all other cur*icr' i
‘the s‘::a..e in obtaining a shipper"‘ business. To a:u.ow 2 six-month trial
dev:ation, whe:-e there has been no evidence to base the ‘:’.ndmg of

‘reasonablencss wpon, :L. com:ra:y o the law. Potting thc teza ”:x’.ntm':im" on

4%, in no'.,way diégui ses the reality that it is a cu:'rem: dcviation, and thst -
it will take the business with it. | |

-3-




. ' B
.’
- i . . -
. . . - . . .

A.56374 = D.86562

One further point, some of the majority's recent decisions have bandied
thc phrase of "preda'cozj; practices™ around. Buf ili-éom’idcmcd devietions
will bring on that evil facter than anything I kaow. Also, in the vein of
© eeal pnegl;cory practice, is the dangex I'sec rearding its vhead in cazes‘ dike ;-
fhis' one =~ where a aeviatioci is 'g-a:xtéc; and along with 4%, the applicans
is authorized to pay subnauler 70% to 75% o‘ his deviated rate. Now t‘-ze |

, sh joing vublie and the con.,umer bcnm.:.t.. £2om this not one iota. ‘l'b.ey

pay the. full deviated rate. Yer tho appl;.c\.nt, with the pﬁvﬂege of tho
ceviation, is sitting pretty. What the applicant doe'- that ju.atif 3 toking
25% to 30% of the rate 'L.. aot explained. We have no dat:-a on it in tm...
recoxd - no evidence. Purt:her, there £ ab..olutely no ev::.dence Loom any
subhauler thét the full ¢costs of transportction are covered dy 70% of the
deviated rate or whether he will be. thc victim of a predatory rclatioc:...hip.
X an appalled at the lack of inquiry 0 appamt in tl'ds case and the
£lood of deviation cases coming bcforc us which I have dis.,em:ed to in the

past lthrce months. m:, st be rcmodicd. :

San Prancisco, California ] p
October 26, 1976 o
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