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Decision No. 86562 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAlE OF CALIFORNIA 

In the matter 0:: the application of 
GUTHMILLER TRUC~crNG, INC., a California 
Corporation, for authority to deviate 
from the provisions of Mlnimum Rate 
Tariff Number 2 in connection with the 
tr~sportation of glass beverage bottles 
equipped with plastishield devices, for· 
the account of :ROYAL BEVERAGE COMPANY, 
Oakland,Califo:rnia, pursua'llt to the 
provisions of Section 366& of the 
California Public Utilities Code. 

INTERIM OPINION 

Application No. 56374 
(Filed April 1, 1976) 

I' 
/. ... 
r 
~ ., 

Applieant, a highway permit carrier, seeks interim au~rity 
I~ to deviate from the minitl:nJm rates for the transportation of glass 

beverage bottles equipped with plastishield devices from the plants 
and facilities of Owens-Illinois, Inc. located at Tracy to Royal . 
Beverage Company located at 155 Ninety-Eighth Avenue, Oakland. ' 

Royal Beverage Company of Oakland, california, bottles and 
markets the soft drink known as Royal Crown Cola. Royal Beverage .. 
Company has not heretofore offered Royal Crown Cola in plastishield 
bottles, but intends to do so in the near future. These beverage " 
bottles wIth plastishield devices'move on a collect basis. Roy~ 
Beverage Company is aware that its competitors--partieularly Pepsi­
Cola Bottling Company and Seven-Up Bottling Company--bave the benefit 
of rate deviations for beverage bottle movements from the manufac­
turing 'plants of major glass companies in the Bay Area. (Decision 

No .. 84447, Application No. 55389 for Yandell Truekaway, Inc.; and 
Decisions Nos. 85160 and 84444, Application No. 55447 for applicant.) 
By this application Royal Beverage Company seeks a parity of rates 
with its co~etitors. 
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The application states that: 
"For many years, APPLICANT has engaged long-term 
independent owner/driver sub-haulers--each with 
his own Commission-issued permitted authority--
to perform APPLICANT'S over· the-road transportation~ 
This style of owner/driver sub-haul transportation 
service has proved highly efficient and sat is­
factoIY, not only to APPLICANT, but also to the 
owner/driver sub-haulers, who have a high m.oti­
vation for productivity (since--to a large extent-­
they are in business fo:: themselves), and have a 
high motivation to care for the motor equipment 
involved (sinee they own it themselves). 

"Under APPLICANT'S arrangement with its owner/driver 
sub-haulers, a gross revenue division of 70% for 
the owner/driver is provided for those operating a 
tractor/drom/trailer-van unit equipped with roller­
ized floors, and a gross revenue division of 75% 
for the owner/driver is pro~ided for those operating 
a tractor with a set of two flatbed trailers." 
Data included tn the application indicates that the trans­

portation at the proposed rates will be compensatory to the applicant 
and the owner-operators. Data submitted by letter dated August, 16, 
1976 indicates that the service proposed may be expee~ed to· 'generate 
about $103,488 ann'Ually; $21,120 less than the minimum rates would 
have produced, or an average reduction of approximately 17 percent. 

The authority requested by applicant has been granted on an 
interim basis toTonyLuechetti, doing business as Ro<leway Transport, 
(Decision No. 85846 dated May 18, 1976 in Application No. 56197) and 
Yandell Truckaway, Inc. (Decision No. 86189 dated August 3, 1976.in 
Application No. 56530). 

.. 
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The California Trucking Association (t:::rA) advised that it 
is opposed to ex parte consideration and requests the matter be set 
for hearing. By letter dated August 9, 1976 counsel for applicant 
renewed his request for interim authority pending hearing so that 
competitive parity may be maintained in view of the fact that similar 
authority has 'been granted to Yandell Truckaway, Inc. crA, by letter 
dated August 18., 1976, advises that competitive parity may be main­
tained by the immediate rescission of the authority granted'by 
Decisions Nos. 85846· and 86189 and that the matters be consolidated 
for early hearing on a common record. 

It is obvious that competitive parity between the three 
ean-iers for the involved traffic should be maintained. We are not 
convinced that the previous authorities granted to Rodeway and Yandell 
should be rescinded. 

Undue hardship may result by delay of this matter, espe­
Cially sinee two of applicant's eompetitors have been granted.the . 
authority herein sought; therefore, the order that follows will be 
made effective on this day. 

Subject to further review and consideration of actual cost 
evidence submitted by applicant, we find that the proposed rate 
deviation is reasonable and eonclude that inter~ authority should be 
grented as set forth in the follOwing order. 

INTERIM ORDER 

IT IS ORDERED that: 

1. Guthmiller Trucking, Ine. is author!zed to depart from the 
provisions of Mininrum Rate Tariff 2 to the extent set forth in 
Appendix A of this decision. This authority does not inelude any 
deviation from a:ny rates, :rules, or regulations except as specifically 
set forth in Appendix A. 
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2. The authority granted herein shall expire one year after 
the effective date of this order unless sooner canceled, modified, 
or extended by order of this Commission. 

The effective date of this order is the date hereof. ~. 
Dated at Sa.r.. FranOseO' , California, this .;2 b 

day of " CCT08'~R , 1976. 

s.s 
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APPENDIX A 

Co::nmod1ty: Class beverage bottles equipped with plastishield 
devices. 

origin: Owens-Illinois, Inc:. plants and' facilities located at 
. Tracy, California. 

,. 

Consignee and 
Des1::1'.nation: Royal Beverage Company plant 

155· Ninety-Eighth Avenue 
oakland, CA 94614. 

located at 

~: 49 cents per 100 pounds, subject to a min:.tmum weight of 
. 40,000 pounds. 

Conc!1tions :. 

8. Rates :1bove shall apply to single truckload 
shipments only. 

b. Shipments are to be pslletized and loaded 
and unloaded with power equipment without 
the assistance of, or any expense to, the 
carrier or subhauler. 

e. To the extent not otherwise specifically 
provided., the prOVisions of Minimum Rate 
Tariff 2 shall apply. 

d. Subhaulers will be paid not less than 70 per­
cent of gros's revenue when transportation is 
performed by a tractor/droc/trailer~an 
equipped. with rollerized floors. 

e. Subbaulers will be paid. not less than 7S per­
cent of gross revenue when transportation is 
performed by a tractor with a set of two flat­
bed trailers. 
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'rho statuto:y fr.amework oJhich gO'/o:n:; Qinir..um rate regulation i.ll 

Callf~a .i5 tho product of im active L~isl~t'U.---e: f~t •. :in the $y~tcm".:: 

initiaJ. enactment' ~<! the:t'C<lftcr in the fi:,e tunil"19' of it:: o~atio::z b"J 

~c:ndr.icnts . .ooopted OVC!r swertll. dcc:dc~. ~·~..ue the Lcgi:;~ture ~po'IJer:; 

the cOr.:u:dssion to grant dev1ation:l bclo~l c::;t&>li:;hcc1 ::inimur.t l"iltC:: ~ t:uz 

QC1CgDtion of. ~thority is not "CD.ree Blc:lcheTf
• 'Z'ais foilct is ignored i."l 

the' suddon :.urg~ in willy ... n1lly gr~1n~ of dcviolt1ons. '.dthout ,ro,.er 

eonsi4et.lltion, such ~ the dcei=ion !n the c~=e. before u~.· todJ'/.' It Il'~c:l' c2 

. ::\OQkC%'y of the Legisl~'.: t!irceti vcs .. .... 
"", " 

, On tho suJ:>j ect of devi'"ti~, the Legi:;J..atu::o provided 1n PaDlic 

tltWties Coee Seetio.."1 3666, th.:lt: 

"If 4.."\y high'..:Dy carrier other thn.."l ~ high'N'(ly corr.:r.on carrie:-
<. desires to perform any transportoltion or c1cc:es$ori~l :;c:-vice 

~ .a lc=scr rate tM"\. the J:Ii.""l~um c:;;~®li:;!'l.ed r~C::lI the 
eOtMti.s::ion. shall. upon fir.dinS- th<Jt the propo:;ccl rate 1z 
rea~~lc, 'IlUthorizc the le:;;scr ':"c:t~." 

Tn:!.: section e:t@lizhc$ t~c %'eCl,UirC::tcnt: th~t b¢forc a cle-l1ation i:o g::.:ntcd·, 

.c "fir.dinS' must be- ~e th.lt the p=O,Do::cd rate is rca:or.ablc~· $i.."'1CO 

dcviCltion:;' pcr::n-1n to .c p'::'f:ieul.:ll" ~C, i~ has been -:hc :>eli<:y o~ t:1is 

~ion to e~ta each dcvi~ion. petition 'to zee if the cut ·rl:te i= 

ju:t:i.fiC<1 as :'C.lzonal>le by t.~e $pcci~ circu.......:;~a."'ecs of tM tr~..:po:'t.::tion 

in quczt1on. (~...ljor T:'uc'lo-.lir.~, Inc., (1970) 1l ell P.U:.C~ 447 (1).77761)) 
.. 

But in tl recent flurry of e~cz. tr.~ Cor.::is~io:l ncgl«:t:; that duty. , ' 

I.."\. the easo before us~ a,plicants diel n:t.: !:U.e support1Iz.g evidcnc~ o::l the 
" . 
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dM.ltion m Cl.ue~t:ion, cnI.y .an. "VC%'J:lcnt thtlt they c:ou.lc1 S'0t by on lc~~. -:l:ld 

gcr.er.:&l' z1rulnc1cll =t~emcnt$ on the st:rcng:h of their corpo:-a.tion. ?c:r:.,,~:>::; 

we could consider thi~ ~pp:t'ooch the 1rJohn ?~ul Getty Ju:;tifi~ation"'. :~ot 

orJ.y Of/ere the ,'rOtostClnts ~ at thi:, n~ing th.:rt t!... the ~:;.enc::c:: of 

c:.dcrly1ng detail '.. preclude any proper cvc'lluation of the ;>ropo:::~l." b:.:.t 

the Commiz::ion' $ 'I'ran:;:>Ot't~ti.on Di v-':'::ion -".J:: concerned .us ~'ell" ,l'h'!f'/ 

report~ "the applic.ation doe: not sh~~ ¢O$ts applicable to t~' 

transportation'" und reeo=ncna«1 the ,C\l::C go to public h~llring. 

Wrongly. however. ~ c~e did not: h.JVe 4 b.(!~ring though rcquo:tcd b'.1 

prote=tant~. reeoi:uncndoo by ~taff, ti:r!G rc<tUircd hy tl-.c c:ircur.:;tc:lr.cc:. 
, , 

In::itc.::d, the else bec~ Cc'lught up in t'1.C' nc.,; wave ,of (ieviation deci::ion:; 

~=uipg ,from the Comrn1~~ion Without bC.:l':ir.g ~ wi~out: :;t.1b:;t~iotCC: 

justification. 

'l'wo ldme =-ati~es ~-e used to avoid the :stc'ltuto:y duty which r~u.irc::; 

thct the Commission obt.l~ Me exa:ni."'l.c pcre1."'t(,'tI,t 'evidome6. 

,The fir:t'1s to e1te e~rlier coUse: etlfl bootstN, the authority l:r/ 

soLo/mg it i~. sim:.U.a:-. Of cou:-:e, thls j'l~3 tp~ cI'lnget' of ~ilding () hou::;c 
I " , " 0: c~rds. For, other than cite the c~:'licr cc)so, the ,p::cr..i!ic~ go ' 

une~"'Iine<:. I reviewed ~he records ur.dt::':":.yin~ the t"i."O d.ccisions .cited Ct:l 

" 

The latter 1$ an August 31, 1976 C:c,:i::ion boot:;t%'~p~ing on the t!.:lrlicr 
, " 

, . 
Decision No. SS~, :s~ th.:lt .undue r...:;.=c:#h:i.p ~ eX1:;t to allO'iI tACo 

earlier to staid withcut the g:t.4:1tir.g 0= the e:\(t ~'quest,~on~ 
') , 
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The carli~r Decision No. SSS46 1: from Y.ay l8. 197~ of this YC:Jr~ 

C:Byway of ~ckgTOune I m:ight ex:>lain t~t ~..cJy was the month " .. hen tIle ',' 

=Cc:.~cnce:::of "new~.lve" deviation decision:: Deg~ 1:0 i~:.ue: from th~ , 
, ~ 

, , 

Co=icsion. At the time ! did not, not¢ 1:ho grc~ly loosened standcl...""d: bc~"1.S 
• • I;'" 

.lpplicd to this eatcgoxy o~ ~eeis~,o~~. ~e:-.... ..t;.':iotl$ hD.d tr~1tiorullly been 
", I . , 
thoroughly scrut:1nizec1 .;ncl, ju.:tified,. Md .. cr~ rJther routino ~ttc:.:;' On the . 

. ,calcnclar' • ... hen comp41'Cd to the majr:n: tr.:ln::portation .ar.<1 energy ut:Ui~/ C..l::e:: 
, I 

before us ~t that time. However. in ~SUZ~,. ~ ;>et:11:1a1.3 !~ rol'l.e.:tri."lS' . . .. . ' , 

bcg'~ to rcu.ch the Commi.s:;io.."l,., ~he <!o~~c whic..~ beS4n inM~y w~notiQC(! 
. . • . ' t. • . "': I"', 

~',it:; dest:'Uc:tive 'implic~iQn$ ~~:.pce.) ~i$iot1 No. $5846. upo...." 

:-~t:ton. rcvcolls 4nOther :,orr:y CClZC' of inlldcqT.1tlte eliciting of 

evidence. '-,pl1Cmlt:':: cGa'e' e~dcncC' 0;..'.:1:; ~c::ti~le_ k\o:\g ~h~ tlUr.~,. / 
,r 

, the proee::t~t.5 objected that t~c c,Q:j~ d.::t~ omitted ;my ,. ••• ~lla ... =ce £0:­

owners ~aries ar wa.ges or ;Jr.y ~O"...,~nec a::: pl'O'lision for drivcrz' Welge:;.'" 

,! su'l:'m1$'e th~t ~be the ~iPCCllt W~ to be ro~t-c::ont:rollcd '* 'l'hc-/ 

requested he~ring. 'Yet tho ea~~ w~~ i:::~cd ~~thout h~aring ~d~' 

c:roppirig up in our dcvi.oltion:~deei=:.tons: tb.c" i..~c.z:oim" cleviilt10n rolying- on ' . , ' 

co:.t Mdcr.ce in the' future. ~s is .om il~U=C of'the S1:4tutor/ mItho~tj .. 

~et dO'~, 1n Section 3666. We ~t' rec.,u tlt<lt deviations c.;m be de~n"Uct:i.v¢. 

'rAe e~ier'with the deviation h;Js th~ ~dv.lnt~ge en. all. other c~~ ~ 

the :st'ilte :in oJ:>t.a~g a shipper's ~u:;inc=:;. '1'0 c'2llcY.rI :a. ~:tx-conth ~ 

deviation,. 'Where there hflS :been no Mc!~ce to l>~e the fin(I~g of 
" . 

'r~onClblc:n~ upon, 1:;' contr~ to the: ~'.rI. Pt..~inS' the: t'e::A "':tntc:rim" O:l. 

it. i..." tID ,WiJ:':! di$guis~ the,reality t~t it 1$ 'a ~t d~~tion; and t;w~ 

it will ~e the :business wieh it. 
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One furth~r point, some of the Cc:lj or:i.ty' s recent dccisio~ ~ve bimdi«! 

tho phr~e of ftpredatory practices" ilt'ot:nd. But 1ll-cor~idcrce d~:ton:: 

will br:tng 0." th~t: evil f~tcr th~ ~~ythin!1 I know. ~o, 1::. th~ vein of 
\ ~ 

rc.Jl. pt'clatory pr.lctico, is the dilngc:r I :;cc re~"\rlng' its h~ iri ~il:e$ like 
, , , 

this one - whe1-e 4 dev1.ction 1$ 'g.:-.i:..~t:cd .:l."1d along with it, the ap:>licant 
' , , 

, shipoing: ~uhlie .and the- c:onzum~ ~cnc:::it;: l"'!:'O:':\ thi:: not one iota., 'l'hcy 

ptJy 'thc,~ull d~ted: r.te. Yet tho ~p~lic~~, with the ~r1vUcgo of tho 

ecvi~ion_ is sittmg Pretty. 'i\Mt tho' ,,~,ll¢ant d~ that justif!e:l t~ 

25% to 30% of' the rate is not expla1ned. \'ic ~w no 4~t.il on . .:it in th:i:; 
. '.., .' , record - no evidence. Further, there i$ ~~olutely no evidence .&om .1."'0/ 

zul:>h.:lulcr th-lt the full costs of tr~po:t.;::tion are eovcrcct by 70% of the 

dcvi.ilted rate or whethero ho will. be, the victim of a ,rcd~o,.y rcJ.ati~hi,. 

I .um appalled at the l-lQk' o~ 1n~ry ::0 ""~t :1n tMs ease.-mel tho 
' ~ 

flood of. dev:i.~t1on Ccl:ies coming before ~ \<;hich I b6ive d~scntcd to :!n th~ 

P.:lSt three ~ntM. This must be remceied • 

. 
Scm FriUtcisco" Cal1:forniv. 
October 2G~ 19i6 

. 
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