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Decision No. 8657S -------
BEFORE THE PUBLIC UTILITIES COMMISS!ONOF 'ZEE S'tAl'E OF· CALIFORNIA 

A,plicstion of ~JtIN AIRPORIER INC. 
for a cl.:1ss "B" certific.ate to' 
operate as a cha:ter-pa=ey carrier of 
p<::'ss(!U8ers. (ICP-44-B) . 

APp1icati.on No .. 56084 
(Filed November l8, 1975; 
amended MSrcb l&, 1976) 

Willimn G. Melbern, for Marin Airportcr Inc., applicat:.t .. 
.. 'fames A.. DrucKer, for Franciscan Lines, Inc.; 

Keith L. Grim::n, for K & G Bus l'ransportatio:l Service, 
Inc; and Alan T .. Smith, for Falcon C~rter Service; 
protestants. 

,R. E. Douglas, for the Commission staff. 

OPINION - ... ~..,..-~-
Statement of Facts 

Williem G. Melbern (Melbern), doing business .as Airport 
LitIlousine Service, bas been opereting ."l passenger stage service ~r 
certification by this Commission since 1967 between various points 
in YlZ-rin County, and the Downto'V:n Airlines Terminal in San Francisco 
and 5a.n Francisco International Airport.!! 

Melbern has now organized another business entity, 
Marin· Airporter Inc., a Cali£orn~ corporation, and by t:his 
appli.cation, as amended, seeks :l Class nS" certificate from this 
Cotiltllission to ope::-ate as a charter-party carrier:. restricting pickup 

(\'f eha.rter grou;>s to points in Marin County within 40 miles of 
Greenbrae, cal1forr:.i.zl. 

1! See Decision No. 72925 in AppliC3~ion No. 49459 dated 
A"-lgust l5, 1967, Decision No. 79521 in Application 
No. 50808 dated December 21, 1971 and Decision . 
No. 82003 in Application No. 54195 dated October 16, 
1973. 
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Ap9lic~nt proposes to operate, i: conjunction with his 
certificated passenger stage service, 3 eleven-passenger vans and 
2 twenty to twcn~y-five passenger buses in this operation. All 
vehicles are relatively late~ode! vehicles owned by Meloern. 
Applicant sUbmitted financial data in his application ~hich purported 
a net worth of approximately $16,500 as of November 1, 1975. 

The applica:ion is strongly opposed by Franciscan Lines, Inc. 

(Franciscan); K & G Bus '::ranspo=:ati01? Services, Inc., doing business 
as Western Charter Tours (Western); 3'Od Falcon Cha=ter Service (Falcon) .. 
All t:::ee hold t:lass "A" charter-party carrier certification. F:llcO:t 
and Franciscan also hold passenger stage certificseion. Greyhound 
Lines, American Buslit:es, Inc., end ContinenttJ.l 'I%ailways, Inc. 41$0 

.filed in opposi:ion bt:t .:greed to withdraw before the nearing when 

~pplican: amended its &?p1ieation to restrict pickup 0: charter 

g:oups to Y..arin County .. 
The application was supported by a lee:er from the Marin 

Co~ty Board of Supervisors. At the he~=ing the staff indica~ed it 
had no objection to granting certifieotion. 

A duly noticed public heari:'lg was held May 14, 1976 be:E~e 
Exa:oiner Weiss in San Francisco. At conclusion of the hearing the 
matter was submitted. 
Di:;cussiO:t 

The Passenger C'harter-Psrty carriers r Act ~7as ;>.::ssed by the 
~gislat:ure " ...... to preserve for the public full benefit and use of pci:>lic 
highways consistent with the needs of commerce without unnecessary 
congestion or wear and tear upon such highways; to secure to the people 
aeeqUJ!tc tl:l.d dc?cndable transportation by carriers oi=>erating: upon suc!". 
highways; and to secure full and unrestricted flow of tr~ffic by motor 
carriers over such highways wl1ieh will cde~uately meet reasonable 
d~nds by ~ovidinz for the regul.;ltion of all trar.sportation agencies 
wi~h res9cct to aec:tdent iJ:dctlnity so t~At adequote 3:ld depend..lblc service 
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by all necessary transportation agencies shall be maintained and the 
full use of t:he highways preserved to the i>Ublie -tty 

'Xhe:'cfore, in order that this Commission may issue 
certification to an ~pplicant it mus: find first that " ••• pUblic 
convenience and necessity require ~e proposed transportation service, 
and that the appliean~ possesses satisfactory fitness and financial 
responsibility to initiate and conduct the prop¢sed transportr.ti~ 
se:viees, t1:td 'frill faithfully comply with the ::ules and regulatiot!S 
ado{>ted. by t:he Commission with respect thereto ••• "'i./ 

HistoricllllY,this Commission has held that before it "'N.ill 
issue a certificaee, an affirmative showing must be m-3.de of the 
public convenience and necessity to be served; and t::a't it is i:lc~en!: 
u?o~ an a?plica~t, where the territory is already served as in the 
situation here) to make an affirmative showing tnat the transpcrtation 
facilities offered by existing authorized carriers are insufficient, 
unsatisfa~tory) or do not in any other manner meet the requests and 
dC!C.ln:;'s of the t:-aveling public (T. A~ Wilson Co. (1920) 17 eRe 8'!.7, 
820). The concept being that where ehere is not a conclusive .ohO'Cdng 
of inadequate and inefficient service, an existing carrier), or ea:riers, 
should be afforded proteetion against a would-be competitor with whoa:. 
t'heb'.lsiness available would be divided (Chas. B. Holbrook (1930) 
35 CRe 50, 54, and see James T. Asajanian (1931) 36 CRe 621, 625). 
!n 1967, 8.5 regards charter-party common c~rriers, this long-held 
posture of the Commission was codified into law when the Legislature 
p::o'Tidcd that".. •• The CO'l:llt:lission shall not gran: a eerti£i~te 
••• ~less it can be shown that the existing eharter-?srty carrier 0: 
passengers serving the territory is not providing services ~eh 
are satisfactory to the Commission and adequate for the publiC."~/ 

~ Public Utilities Code Section 5352. 
~ Public vtilities Code Section 5375. 
~f Public Utilities Code Section 5375.1. 
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Thus> if an applicant desires to ~perate in an area. already served 
by the holder of a certificate, Public Utilities Code Section 5375.l 
requires that applicant must establish.and the Commission find that 
the existing carrier (or carriers) is not providing service which is 
satisfactory and adequate for the public. the section directs the 
Ccmmis$ion to refrain from issuing more certificates than public 
convenience and necessity require (Randolph J.. T!ycross (1968) 68 epue 
641, 644). 

From the foregoing it is clear-that the issue raised-in this 
proceeding which must be resolved by the Commission is whether an 
affirtlU:.tive shoWing has been rcade that the existirlg. charter-p4rty 
car=icrs of passengers serving the territory involved in the 
application, as amended:p are not providing services satisfactory to, 
the CommiSSion and adequate for the public. Fro::l the evidence adduced 
we must conclude that applicant bas failed to make this shO'tCing. 

Aside from Greyhound Lines:p American Buslines, Inc., and 
Continental Trailways, Inc .. , who withdrew as protestants before the 
hearing, there remain three charter-party carriers who hold Class "A" 
certificates to operate statewide who presently serve the Morin County 
~erritory in "7hieb. the applicant seeks entry_ There was not one iota 
of evidence to the effect that these carriers are not providing 
satisfactory or adequate service. All three carriers testified at 
length as to the extensive bUSiness they do in the county.. Applicant 
bases his ClP?lication en1:irely on the: fact that he would be a. flloea.l" 

carrier. The evidence also tended to :;hw tbat the prote.st~ {' 
~brce :carriers provide. equal or better equi,ped buses, frequently at 

the ~~ or less~r rates than those applicant proposes. Applicant- I 
wanti only Bay Area charters while the existing ea.rriers are prepared I 

~Q o::f.er charters st:l1tevdde.. Appli~:o.t w.:.s vague when examined on. his ) 
finaileic.l fitness ~ including maintenance coste --11. ftlce . attributable in 
?Ct::"t to the one-man 1..-uorc.a.l nature of his 0?erat1on.. Although the 
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h~ring in this matter took place six months after the application 
was filed, ap?licant was still uncertain abot1.t ~hether he coul<:l 
affora the insurance required of a charter-party operator under 
Commission General Order No. lOl-C. He was seeking quotes from two 

insurance carriers and when asked about the. probable cost of the 

requisite coverage, he admitted he might· be in a f:i.xlanc:..:l f'bindu 

to P:lY the indicated premium. Ec adm1~ted that be seci:s tb.5.s 
certification because he needs ~.t to round out his paszcngcr stt-!ge 
opcrat;.on to make it profitable; stating further t!'Ul1: 1:-"; z ~·r.'esene 

rates in that o?cratiot'l. are not adequate to meet Q'::PC!l:;&z. But the 

law looks not to the desires or necessities of t~~ cperator, but 
solely to the fae= of whether the public requires the service 
proposed (San~SSa V:111ey Auto Line (1917) 14 CRe ll2, 118, and 
Motor :ransi~ C~. (1923) 23 CRC l, 3). 

We ,{!lish to et.,~aasize that qualified appl:tcant~ for ca.ertc::
p~.rty carrier ccr~i::'Zic8::~S 'Will be granted certificates by t.!r:.s 

Cot:mi::sion if t.hey csn show that. the public ~ll rccei ~e i:lproved 
service through their operat.ions. 
1ir.din,8s 

1. !he protestants herein hold Class "A" charter-party 
cereifica.t:es which. grant authority to originate at any point within 
the State of California and operate to any point wit.hin the State of 
california. 

2. '!he protestants herein oper.ilte and originate rtJImy cbar~rs 
within the area proposed to be served by the applicant. 

3. !'here are other certificated charter-party common carriers 
~ith nearby bases '117hich compete with the protestant carriers in the 
intr~state charter business originating ~~ Marin County_ 

4. Applicant has not established his fiec.es$ for eharter-party 
s(!rvice or that public convenience and necessity require the 
establishment of the proposed service and the issuance of a 
c~tifica tc therefor. 
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Conclusions 
1. Public convenience and necessity do not require the 

proposed charter-party service. 
2. The application should be denied. 

ORDER ... ~ .... --
rr IS ORDERED that the application herein of Marin 

Airporter Inc. is deuied. 

!he effective date of this order shall be twenty days 
after the date hereof. 

Dated at San Fr3.nc1sco , california, this ~t;$ 
day of NOV~MBER , 1976. 



COMMISSIONER WILLIAM SYMONS, JR.., Dissenting 

COMMISSIONER VERNON L .. STURGEON, Dissenting 

Is this a mi.""!.or ease? It seems like it. It is a denial of authority to 

applicant for a charter-party certificate.. The reason given: laCk of fitness. 

Yet the case is bigger than that, for it represents another in a series of 

decisions by this CommiSSion which does violence to the law .. 

The majority engages in the same conduct which has become so familiar 

to us in its 'current effort to shove statutory minimum freight rate regulation 

over the cliff: ~o look at explicit state statutes, blink hard, and with 

facile verbalism, re-interpret the language inside out. 

The Standards of Requlation for Charte1:';';;Party Carriers 

In 1961, the Legislature created a unified and explicit regulatory ·framework 

when it enacted the ~Passenger Charter-Party Carriers' Act~, Public Utilities 

Code @ 5351-5419 . Section 5375.1 of that aCt' requires that:-

TT ••• The corronission sholl not grant a certificate to such an 
applicant unless it ean be shown that the existing charter-party 
carrier of passengers serving the territory is not providing 
services-which are satisfactory to the commission and adequate 
for the public.' ..... TT 

On the record in this case, the statutory issue of adequaey of existing 

service was the principal focus of the parties. The Hearing Officer's proposed 

decision fully discusses the evidence which shows the existing carriers are 

providing satisfactory and adequate service. 

However, the revised decision cut out all reference to this test. Also 

noted. was the newly inserted language on page 5: 

TTWe wish to emp~asize that qualified applicants for charter
party carrier permits will be granted permits by this 
CommiSSion if they can show that the public will receive 
improved service through their operations .. ~ 
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The reason for these changes was not quite clear but at the conference 

of October 19, 1976, it was acknowledged that the author intended to depart 

from past tests in this area by "liberally interpreting" the .statute. To 

launch such a policy change in a case where nobody forty miles. from Y~rin had 

sufficient interests at stake to be represented is no way to deal fairly with 

an entire sector of our transportation industry'. 

Further, when faced with such explicit legislative directives, the proper 

approach for an agency bound to uphold the laws is not to seek clever ways of 

evading them. The appropriate step for those who would have the law changed 

is to petition the Legislature. Such an approach is recommended in the 

memorandum of October 26, 1976, from the Transportation Division on the subj eet 

of "Reduction of Regulation of Bus Operations". Under their evaluation such 

" ... substantial relaxation of regulation ••• " in the charter-carrier field 

... will re~ire legislation 

San Francisco, California 
Noverober 2, 1976 

. .. (page 1). 

Commissioner 
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