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SEVENTE INTERIM OPINION

POSTURE OF PROCEEDING
Synopsis of Events Since Second Interim Cpinion

Since our second interim decision in this imvestigation
(Decision No. 84527 dated June 10, 1975) a total of 18 additional days
of hearing have been held at Seaside before Commissioner Holmes and
Examiner Boneysteele. A total of 56 witnesses testified in these
additional hearings and 55 additional exhibits were received into the
record. At the most recent hearing, that of September 23, 1976, the
current Lissues pending were submitted for interim decision.

The proceeding so far has fallen into three discrete
phases: the two days of hearing leading to our first interin order
Decision No. S1443 dated May 30, 1973; the second phase of 21 days
developing the evidence in which our second interim order was based,
and this third phase of 18 days that addressed the evidence we are
considering in formulating this decision.
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During the third phase the Commission issued three interim
decisions relating to specific events and conditions that arose
subsequent to the second interim Decision No. 84527. In addition,
we have issued three procedural decisions making minor modifications
to Decision No. 84527 and the examiner has issued three written
examiner's rulings dealing with environmental matters. We have also
added the Rancho del Momte Division of Water West Corporation (Water
West) as a respondent in this proceeding.

On August 17, 1976 we issued Decision No. 86249 in Cali-
fornia American Water Company's (Cal-Am) Application No. 54942 for
a general rate increase for all of its water operations throughout
the stave.

Attached to this decision as Appendix B is a table listing
all decisions issued in this proceeding and also the status of all
other proceedings initiated since the cormencement of Case No. 9520

on April 3, 1973 which relate to the Monterey Peninsula water Supply.
The records of this and collateral cases have grown to be quite
complex and therefore will not be summarized herein except insofar

as explanation may be necessary for an understanding of the issues of
which we are disposing.

Water Conservation and Rationing

In our second interim order we directed Cal—-Am to prepare
plans for a water conservation program and for 2 sStanddby rationing
plan. The water year commemcing Shortly after our second interim
order was issued on June 10, 1975, turned out to be the driest ever
experienced in Northern Cal4fornia. Between July 1, 1975 and




April 30, 1976 9.20 inches of rain fell at Los Padres Reservoir in
the Carmel River watershed and 8.33 inches at Pacific Grove Reserveir
in the urban service area.l The dry year, plus growth in usage
which occurred despite our second interim decision resulted in a
demand on the system that Cal-Am ¢ould not supply through its limited
transmission facilities. As a result the Commission, after emergency
hearings held pursuant t0 Sections 250 through 358 of the Water Code,
ordered, by Decision No. 86051 dated July 2, 1976, Cal-Am to
institute a water rationing plan. When it became apparent that the
prescribed plan, while sufficient to mitigate the effects of limited
transmission capacity, would still permit the depletion of the
upstream reservoirs on the Carmel River, Los Padres, and San Clemente
at an unduly rapid rate, we modified, by Decision No. 36270 dated
Avgust 17, 1976, the rationing plan to provide for comservation of the
available supplies of water. The water rationing plan will be in
effect until further order of the Commission.

The water conservation and rationing program is proving 0
be effective, as the following figures, supplied by Cal-~Az pursuant
to the initial standby water rationing plan required by Ordering
Paragraph 7 of Decision No. 24527, show:

1/ Figures for the entire water year July 1, 1975 to Jume 30, 1976,
the previous water year, and the mean annual rainfall are:

Los Padres Pacifiec Grove
Reservoir Reservoir

1975~1976 9.32 inches 2.5L inches
1974~1975 30.11 14.92
Mean Annual 26.65 ‘ 16.91
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Historical deliveries from all Company sources in each of the months of July, August,
and September of the current and five preceding years (Total “ater Produced %0
System in Acre~Feet)

1976 1975 1974 072 1972 1971

J'-lly' 11578-6 19732-5 7900' ly7l¢3'5
Aug- lplbébﬁs 17699-9 '723- 1772‘2'5
Sept- l_,}lﬁ-b- 1J527.5 523- 1 » 22.82 1, 6 27-7

Total
for year 15,891.7* 15,259.7 15,693.2 16,183.7 15,607.6

»otal for 12 months ended
 September 1976.

Deliveries for September, under Phase Ome-Half, the minimal of the four
phases provided in the conservation and rationing program are 18i
acre~feet less than deliveries for the previous Septembér, a reduction
of 12 percent. Deliveries have, likewise, failed to reach the level
of 16,500 acre-feetpredicted in Decision No. 8L527 for the year 19753/
doubtless because of water conservation efforts of a concerned water
using public.

In Decision No. 86270 dated August 17, 1976 we noted that,
afver a review of the operation of the rationing plan, we might wish
to make further modifications to the rationing program. While the
program has naturally caused some inconvenience to many people, we
conclude that some such inconvenicnce iz inewvitable and we will nake no
change in the program in this order.

2/ Decision No. 84527, mimeo. page 2l.
F74

The Monterey Peninsula Herald, the area's leading daily newspaper
reported the details of the water situation most comple*elg and,
during the most acute stages publisked daily readings of the

water levels in the Forest Lake and Pacific Grove Reservoirs.




water Management Agency and
Local Governmental Actions

In our third iaterim Decision No. 85409 dated February 2,
1976 (which decision denied a request of the mayors of the six
Peninsula citles that the connection ban be lifted), we deseribed the
formation of the Monterey Peninsula Water Management Agency, a joint
powers agency created by the six cities and Monterey County. The
Water Management Agency was formed as a separate public agency to
plan for, and deal with, the water supply problem on the Monterey
Peninsula. _

In addition to the formation of Water Management Agency,
the cities of Monterey, Pacific Grove, Del Rey Oaks, and Seaside, as
well as the county of Monterey,h have enacted ordinances requiring
the use of water saving devices in new or reconstructed residential,
commer¢ial, industrial, or public bulildings. The city of Monterey has
also passed an ordinance designed to minimize water used for irri-~

gation of new landscaping.
Del Monte Observation Well

| In compliance witk our Ordering Paragraph 6 of Second
Interim Decision No. 84527, Cal-Am, after receiving an extension of
time, completed, in December of 1975, the Seaside aquifer observation
well recommended by the Department of Water Resources (DWR). This
test well, designated the Del Monte Chservation Well, is located
between the Playa wells and the occan and is intended %0 give warning
of any impending sea water intrusion into the Seaside aquifer.

4/ The county ordinance is applicable to the unincorporated portion
of Zone 1l of the Monterey County Flood Control and Water
Conservation District.

5
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Cal-Am's monthly reports of its monitoring of the test
. well, together with the chloride ion content of one of the Playa
wells, are shown below:

Playa Vell
Del Monte Obs. Well w#s Production from Scaside

Acuifer 4in Aerc-Fect
tatic Chloride Ion: Chloride Iom
Water Level Concentration Concentration For the  For the .
In Feet Above in Milligrams in Milligrams Reported Previous 12
Month Sea lLevel per Liter per Liter Month Months

1976 January 2.083 56.4 134.0 2A1.6 3y4L1.1
. Pebruary 1.958 50.0 . NA 155.0 = 3,365.3
March 1.233 55.6 136.0 248.9 341794
Aprid 1.417 58.1 131.0 295.5 35 b7
May 1417 55.0 1340 3543 3,491-3

Jun 0.917 5kl 135.0 453.3 355046
July 1.000 55.0 1340 472.3  3,607.4
August 0.917 542 134.0 408.3 3,558.1
September 0.833 55.5 136.0 LL5.6 356349

The Playa well was selected for the above table because the
Playa well site is the closest producing well to the ocean, being
located just to the east of Fremont Street in the extreme northern
part of Seaside. The DWR's engineering witness, Richard W. Meffley,
vestified that the relatively low chloride ion concentration of water
taken from the Del Monte observation well could be explained by water
from the upper aguifer flowing down the gravel pack of the well to
mix with water from the lower aguifer. For that reason he suggested
also monitoring the production wells. Cal-Am is xonitoring all of
its Secaside wells and submitting wonthly reports to the Commission.

As may be seen from the above table, the water level dropped
1-25 feet in the eight—month period studied, and is now approaching
sea level. The chloride ion concentration, however, has held stecady
and is well below the United States Public Health Service's recom-
mended maximum of 250 milligrams per liter for drinking water.

5/ Now administered by the Enviroamental Protection Agency (EPA).

-
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Environmental Impact Report

In our second interim opinion in Decision No. 84527 we
discussed the construction of facilities required to treat additional
water punped from the Carmel Valley aguifer and to deliver thewater 0o
the metropolitan areas of the Monterey Peninsulam—/ We stated that,
in the past, we would have ordered forthwith the immediate con-
struction of the necessary facilities, namely the Begonia iron
removal plant and the Canada de la Segunda pipeline. Because the
record at that time did not, however, contain the environmental data
required tO'COéS}y’With the California Enviroanmental Quality Act
of 1970 (CEQA),8 and also lacked evidence necessary to give the
consideration to community, recreational, and historical factors as
specified by Section 762.5 of the Public Utilities Code, we deferred
ordering construction of these facilities. We declared that we
would, at the next hearing, consider the application of CEQA and
Section 762.5 to the construction of the Begonia and Canada projects.

Subsequent to our Second Interim Decision No. 84527,
without further order ¢f the Commission, Cal-Am, pursuant to CEQA, the
Cuidelines for Implementation of the California Environmental Quality
Act of 1970 (Guidelines)g/ and Rule 17.1 of the Commission’s Rules of
Practice and Procedure (Rule 17.1);9/ prepared, and on April 1, 1976,
filed, an Environmental Data Statement (EDS) for the Canada pipeline

- Decicion No. 84527, mimeo. pages 45 and 46.
Decision No. 84527, mimeo. page 58.

L Cal. Pub. Res. Code § 21000 et segq.

1L Cal. Adm. Code Ch. 3, § 15000 et seq-
20 Cal. Adm. Code Ch. 1.
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and the Begonia iron removal plant projects. (Previously the
examiner had ruled that the Commission was the "lead agency", the
Projects were not "emergency projects" exempt from the reguirements
of CEQA, and that Cal~-Am was the "proponent-")ll/

The EDS was, as required by Rule 17.1, circulated to all
state and local agencies involved in approving and carrying out the
project, %o the Resources Agency, and other agencies, organizations,
and individuals with special expertise or concern. Copies of the
EDS were also made available o public libraries servingthe Moanterey
Peninsula and were available for inspection at Cal-An's Monterey
District office. |

After considering comments received and Cal-Am's comments,
the staff, on October 4, 1976 distridbuted its Draft Environmental
Impact Report (Draft EIR). The Draft EIR, in addition to environ—.
nental aspects of the projects, also addressed the commumity,
recreational, and historical factors specified by Section 762.5 of
the Public Utilities Code.

Hearings on the Draft ZIR commenced in Seaside on
December 6, 1976. '

11/ A sumary of all enviroamental motions and their disposition is
Included in Appendix 3.
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Issues to be Decided Hewvein
' The following topics will be considered in this decision:

1. Rate structure of the Monterey District. (Per Ordering
Paragraph 9 of Decision No. 84527.)

2. An inquiry into Cal-Am’s finances and its relationskip to
American Water Vorks Company, Inc. {American Water Works), insofar
as these subjects affect the adequacy of the water supply of Cal~Am's
Monterey District. (Conducted pursuant to Ordering Paragraph & of
Decision No. 8L527.)

3. A reexamination of the ban in new service connections
imposed by Ordering Paragraph 4 of Decision No. 8L527.

4. Recently developed information concerning the water supply
available from the Carmel Valley aguifer.

5. A reexamination of the exemption granted mmicipally
sponsored urban redevelopment or renewal projects in Ordering Para-

graph 1 of Decision No. 8liL2 and Ordering Paragraph 4 of Decision
Ne. 8L527.
6. The consequences of the naming of Water West as 2 respondent.
7. A request by Del Monte Properties Company (Del Monte)
that the Commission affirm that Del Monte is eligible to receive
service for its Deer Flats and 0ld Capitel Tract properties.
2. Construction of the required facilities.
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RATE STRUCTURE

Present Rate Structures and Levels

In Oxdering Paragraph 10 of our Second Interim Decision
No. 84527 we directed the Utilities Division of our staff to investi-
gate Cal-Am's rate structure, insofar as that subject affects the
Monterey Peninsula water situation. Similarly, in our recent Cal-AM
rate increase Decision No. 86249, we made 2 finding that additional
evidence should be adduced in thiz proceeding, Case No. 9530,
concerning alternative rate schedules, including those employing
a single block system of rates, In respomnse to these directives,
Associate Utilities Engineer Wallace F. Epolt, P,E., prepared 2
report cn Cal-Am's rate structure which he presented at the
September 22 and 23, 1976 hearings.

The present rates for the Monterey District were made
effective September 11, 1976, under authority granted by Decizion
No. 86249. In that decision we reduced the number of blocks
in the general metered service schedule from six to four and, as
noted above,solicited additional evidence concerning alternative
rate structures, The present rates retain the traditiomal declining
rate block form, modified to provide for three different elevation
zones to reflect the wide range of elevations encountered in the
Distxict. The taxiffs provide that charges to goif courses fox
irrigation during the off-peak hours, 9:00 p.m. to 5:00 a.m., will
be at a rate 15 percent lower than the gencral metered service rates.
Cal-Am's employees are allowed a 25 percent discount.

Genexal metered sexvice rates are shown in the following
tabulation:
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Per Meter Per Month
: e isSt : zad s
:Gravity :Elevation:Elevation:
Quantity Rates: : _Zone : Zone : Zone :

First 300 cu.ft. Or 1eSS soceevecces $ 2.50 $ 2.65 § 2.85

Next 1,700 cu.ft., per 100 cu.ft..... 470 -53C »570
Next 18,000 cu.ft., per 100 cu.ft..... .3257 471 54l
Over 20,000 cu.ft., per 100 cu.ft..... -369 49 «515

Minimam Charge:

For 5/8 x 3/4-inch DCLET .evesvecevces 2.50 2,65 2.85
For 3/4=inch MRLEY cveeevomosens 3.20 3.40 3.60
For 1-inCli MELCT veveccevccccs 4,50 4,7C 4.90
Fox 1-1/2-5000 MELCT veeeeceoasoas 8.00 8.50 9.00
FO": Z-inCh me’.’.el" So0PssOOEPDIES 13.50 3—4.00 14150
For 3=inCh WEL2Y sececerscccces 24,00 25,00 26.00
For 4=inCh MeLeT vevececccoces 38.90 40.00 42.00
For 6-inch Meter vevecevcccona 75.C0 80.00 85.00
Fox 3~inch MELCY v.cevccccccce 120.00 125.00 130.00

The Minimum Charge eatitles the customer to
the quantity of water woich thos minis
charge will purchase at the (zentity Rates.

Del Monte Contract

Recoxrds of the Commission show that, prioxr to 1930, the
Monterey District was served by Monterey County Water Works (MCWW),
a8 corporation wiaose stock was wholly owned by Del Mente and prior to
1919, by Del Monte's predecessor, the Pacific Improvement Company
(Pacific Improvement)., In 1916, Pacific Improvement segregated
its water properties into MCOWW and into a so-called "private wates
system”. The private system, which was physically interconnected
with MCWW's public utility system, supplied Pacific Improvement's,
and later Del Monte's, hotels and other properties.EZ/ In 1930,
Chester H, Loveland acquired, from Del Monte, both the stock of MCWW
and the facilities of the private water system.

12/ The segregation of the facilities into a public utility and 2
private water system was recognized in our Decision No. 3059
dated January 25, 1916 in Application No. 1657. (9 CRC 91, 94.)
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As "an integral and substantial part of the comsideration’
of the sales agreement, Mr. Loveland agreed to sell, and Del Monte
to buy, from the private water system, for a period of 50 years,
all water required to meet Del Monte's reasonable then and future
needs, up to 2 maximum of 35 percent of the amount of water available
to MCWW and to the private system from the Carmel River.

Del Monte was to pay for the water thus delivered at rates
ranging from $1.10 for the f£irst 300 cubic feet down to $0.10 per
100 cubic feet for all water over 30,000 cubic feet. These rates
were for gravity water only, and should pumping become necessary,

Del Monte would pay the cost of such pumping.

Despite the provisions of Section 17(d) of the Public
Utilities Act (reenacted in 1951 as Section 531 of the Public Utilities
Code), which required public utilities either to charge their filed
rates or to obtain exceptions from the Commission, the rate
provisions of the Del Monte Contract were never submitted to the
Commission for approval, presumably because the water systen Operitors
considered the sales to Del Moente £o be a nonutility service.

In 1935, Mr. Loveland and his associates merged their
various utility interests, including MCWW and the private water
system, into the California Water & Telephone Ccmpanylﬁ/ (Cal. Water &
Tel.). The Del Monte contract obligated the "heirs, assigns, and
transferces” of Mr. Loveland. Thus, when Cal. Water & Tel., and
later Cal-Am acquired the Monterey District water properties, they
assumed the obligations, and the benefits, of the Del Monte contract.

13/ Pursuant to Decision No. 28276 dated October 14, 1935 in
Application No. 20127. (39 CRC 406.)
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In Decision No. 30046 dated August 16, 1937 in Case
No. 3825, we noted that, despite the evident intent of the
Commission and Pacific Improvement, when, in 1916 they carved out
a practically separate system to serve Del Monte, there had since
been only a vague adherence to the 1916 agreement. Not only bad
there been gradual commingling of the use and operation of the
so-called private system and the utility system, but new agreements
had been made between the predecessor corporations which
considerably altered the contractual relationship. The Commission
observed that all of such agreements and conveyances were between
corporations, one of which completely held the stock of the other,
(40 CRC 683, 686.) :

In the 1937 proceeding the Commission, in view of the
interlacing of the two systems over the years, adopted a staff
recommendation that the utility and "private water system' operations
be considered together, and that the rates for the utility sexvice
be established at a level that would retuxrn to Cal Water & Tel. a
proper estimated net income, assuming that the utility's rates were
imputed to the Del Monte service. The Commission has consistently
followed this practice in the nearly 40 years that have followed
Decision No. 30046, reaffirming the imputation of Del Monte
revenues wost recently in Decision No. 86249 dated August 17, 1976
in Application No. 54942.

The histoxry of the Del Monte contract and the Commission
treatment thereof have been reviewed in detail because their
effect on Cal-Am's actually realized revenues must be considered
in any restructuring of the Monterey District rates. The history
is also helpful in understanding the overall Cal-Am Monterey

District siruvation and the constraints undexr which the utility
operates.
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Staff Report

As a starting point for the staff's study of xate structure
alternatives, Mr. Epolt accepted the water usage that was developed
by the staff in the recent rate proceceding, Application No. 54942,
and adopted by the Commission in Decision No. 86249.

Mr. Epolt divided this usage into three separate custozmer
classifications: residential, business, and golf couxse sexvice.

He then proceeded to design three different rate schedules for each
of the three classifications. For these new rate designs, he
abandoned the existing minimum charge form and substituted a service
chaxge form, whereby there would be a service ckharge, depending on
the size of the meter, and quantity rates, depending on water usage.
To give recognition to a lifeline concept, he proposed no charge for
the first 300 cubic feet per month of usage under the residential
schedule. The residential rate schedule therefore became a hybrid
type with characteristics of both the minimum charge and sexvice
charge forms,

The sexvice charges specified were the same for each of
the nine schedules he developed, but the quantity rates were
different, depending on both the customer classification and on the
rate type assumed, namely inverted quantity rates, modified iaverted
rates, and uniform rates.

Each of the three rate types would produce the $3,627,400
gross revenues adopted in Decision No. 86249, assuming that thexe
would be no overall revenue change resulting from the application
of the revised rates.

Mr. Epolt’s three alternatives are shown ia the
following table:
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Sérvice Charge
Per Meter Per Month

For 5/8 % 3/4-inch meter
For 3/b4~inch meter
For l-inch meter
For 1~1/2-inch meter
For 2~-inch meter
Fox 3=inch meter
For 4-inch meter
For b-inch meter
For 8-inch metex

saeasspOVYITFIOSD DY
LR B N A N N

PESassrIeNeas

SrAPoasovssgpesrs
feadobseaasvTre
LA A N RN NN NN
LE RN RN NN EERNEN]

LA N N K XX NFNNE ]

$ 2.50
2.75
3475
5.25
6.75

12.50
17.00
28.00
42.00

Quantity Rates
Usage Pex Meter Per Month

Residential Business Golf Inverteg/Modifiedé/vnifb:mé
Classification Classification Courses Rates &' Tnverted> Rates

Cubic Feet $ Per 100 Cubic Feet

-~ No Ckarge No Charge No Charge
50,000 0.374 0.392 0.395
350,000 0.39% 0.392 0.395
400,000 0.414 0.392 0.395
. 800,000 0.464 0.452 0.395

a/ Add $0.060 per 100 cu.ft. for First Elevation Zone.
and $0.090 per 100 cu.ft. for Second Elevation Zone.

b/ Add $0.058 per 100 cu.ft., for First Elevation Zone
and $0.088 per 100 cu.ft. for Second Elevation Zene,

300

700
1,000
3,060
5,000

5,000

20,000
475,000
500,000

Customer usage characteristics were found to be as follows:
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%
% of % of Av. Mo. Cu.F%. % % Larger

Pills Water Sold _Per Customer 5/8hx 3/L" Meters 1" Metars Maters
Residential 87 51 1,000 90 9 L
Busineszs 13 43 5,000 60 ral 19

Gols Less than 6 350,000 0 0 100
0.1

The following tabulation summarizes cumulative billings
and water use for gravity zone customers., These customers receive
about 66 percent of bills and use 70 percent of water. Golf courses
are located only in the gravity zome,

Residential Business, ecte. : Golf

Monthly Curilative Cunulative Cumulative
Cubic Feet % Bills 7 Water T BLLLS 7 water T BLlls % wWwater

300 . 3.0
1,000 . 33.5
2,000 . 68.1
5,000 . 90.8

25,000
50,000
400,000
500,000
800,000

.
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Charges computed under the existing schedules and

accoxding to Mr. Epolt's three altermatives are illustrated in
the following table:




Monthly t Existing 3 Inverted Rate : Modified Inver. t Unifom Rate i
Hater Use iRate Charge: Charge :5 Changes Charge i1 % Change: Charge @ % Change:

RESIDENTIAL - 5/8 x 3/h-inch meter

300 cu.fts or less & 2:.50 3 2.50 0.0 3 2:50 0.0 3 2,50
l;(m cu.ft, 579 5.12 11,6 524 9.5 5.2?
2.«” cu.ft. 10-h9 9-06 1306 9.16 12-7 9-22
5,000 cu,ft. 22,50 21,18 4.1 20,92 6.6 21,07

BUSINESS - 5/8 x 3/h-inch meter

300 cu.ft. 2.5 3062 M.S 3.68 572
1.&” cu,ft, 5079 6.2& 7-8 6.!}2
2,(DO cu.ft. 100!{9 9!98 l|-9 1003’].
S,W cu.ft. 22-&0 21. 2 50!} 22,10
25,000 cu.ft. 100,40 100,00 Oy 100,50

GOLF * - A-inch meter

T4 0€56°D

50.@ cu,.ft, 163.?5 2'0!..00 21{.6 213.“)

200,000 cudfts 634,23 195,00  25.3 801,00
400,000 cudft, 1,261.53 1,583.00 25.5 1,585.00
800,000 cu. ft. 2,516.13 3,23%2.00 28.7 3,153.00

% With 15 percent discount applied
to existing rates only.
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The alternate rate proposals do not provide any discoumt
for employees or for sexvice to golf courses.

Mr. Epolt explained that he proposed a service charge rate
so that a customer requiring a large meter would pay for the
maintenance and depreciation ¢of the meter, and not have these costs
absorbed in the mormal use as in the present minimum charge
schedule, Secondly, the service charge rate form has an advantage
that the customer pays for all water used (except for the residential
lifeline allowance as explained earlier). The feature of the
customexr's paying for all water used is particularly important
under the limited water supply situation of the Monterey District.

Mr. Epolt pointed out that his inverted rate schedule
would, because of the gemerally low level of usage of most
customers compared to the system average use, result in lower
bills £for approximately 90 percent of billings. Because of the
unusual usage characteristics of the Monterey District, whereby
a few customers, such as the golf courses, use large amounts of
water, and the typical residential customexr uses less water than
in most other Califorunia systems, Mr. Epolt desigred his modified
inverted schedules to have a uniform rate for each classification
until 90 percent of the water sales had been reached, and then 2
higher tail block rate. .

The cubic feet blocking varies for the three classifications
to reflect the recorded use and the average needs of water
for each customexr group.

In designing his three alternatives, Mr. Epolt made no
allowance for price elasticity. He was of the opinion that any
lowering of rates for the residential users would not increase use
because use by this type of customer depends on habit., He did
think that the increasing of rates for larger uses would tend to
encourage conservation, however, but he had no data or experience
upon which to make an estimate of the amount of couservation that
could be‘expected.

-19-
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In evaluating the three alternatives, Mr. Epolt felt
that an inverted rate schedule could penalize a large user, such
as a housing development or mobile home park served through a single
comnection. Imverted rates also have a disadvantage in the kind
of leverage that they exert on utility revenues. When water usage
ox demand, as the texm is used in the economic sense, increases,
Tevenues increase disproportionately. Should conservation cause
usage to decrease significantly, revenues would drop faster than
usage, and well intentioned comservation efforts could result in
finenciel difficulties for the utility.

Mr. Epolt testified that, in his opinion, a service
charge with a uniform commodity rate was the fairest because the
customer paid the costs associated with his meter and the same rate
regardless of the use to which the water was put, without any
judgments as to what quantities were appropriate for cach usage -
classification. He also felt that a uniform quantity rate would
provide some incentive to large users to hold their consumption down.

Mr. Epolt made a study of actual revenues realized from
service under the Del Monte contract and corresponding imputed
revenues. Del Monte Properties takes approximately 3-1/2 percent

of the Monterey District's water sales. Usage and revenues for a
noxmal water year are as follows:

Usage 261,220 ccf
Revenues at: ’

Contract Rates $ 26,670
Filed Rates * 80,630
Inverted Rates 100,180
Mod. Inv. Rates 99,370
Uniform Rates 99,420

* Using &2 15 percent discount for
225,510 ccf taken for golf course
irrigation.
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Mr. Epolt was questioned about the reasonableness of the
present rates. He replied that, based on his review of the cost of
service study made in comnection with the last rate case, it appeared
To him that the present rates ordered by Decision No. 86249,
including the discounts for golf courses and employees, were justified
on a ¢ost basis.

At the completion of Mr. Epolt's testimory, the staff
counsel, Lionel VAlson,stated that it was the position of the staff
that imputation of phantom revenues £rom Del Monte properties was
no longer a valid concept. He declared that Cal-Am's predecessor
had received water rights through the contract which are not in the
rate base, and on which Cal=Am and its predecessors have not been
able to earn. He pointed out that, without the right to dam the

Carmel River, the water situation on the Peninsula would be very
bleak.

Cal-im's Rate Recormendations

Cal-Am's rate recommendations were made by Chesly G. Ferguson,
P.E., 2 retired vice president of Californmia Water Service Company
and former general division engineer of the Utilities Division of the
Commission staff. Mr. Ferguson testified that he had made his own
rate studies and also reviewed those of Mr. Epolt. His results came
within $300 of those of Mr. Epolt S0 his own were not presented.

Mr. Ferguson strongly recommended placing a uniform

quantity-surcharge rate form into effect, as being a more equitable
rate.

Mr. Ferguson said that there was no possible way that a
predeterninavion could be made of the conservation of water which
would result from the combined offocct of the various comservation
programs presently in effect or proposed and from any change in rate
Structure. He said that such a determination could only be made in
retrospect. Without such a quantitative determination, it was

necessary for him, and Mr. Epolt,to design rate proposals excluding
allowances for c¢onservation.
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He testified that, because the low water supply problem
wWas a community~wide problem, it did not Seem appropriate or equitable,
at least in his opinion, that theutility should underwrite the
advantages to the public, through losses in its earnings, of the
water comservation program. The effect on earnings would be
accentuated by a change in rate structure, either to an inverted
rate or uniform rate structure because the reduction in sales would
Probably occur in the higher quantity bdlocks where the rates would
be higher than the present low rate blocks.

To furnish some protection t0 the utility and avoid the
problem of retroactive ratemaking, Cal-~Am, through Mr. Ferguson, was
requesting the Commissiorn to allow a surcharge of $.02 per cef which
would be placed in an impound account. After one year of service
under the new rates, the disposition of the surcharge and the impound

account could be decided by an advice letter filing based on the
then known facts.

Positions of Other Parties

Del Monte filed a brief in which 4t stremuously
opposed the staff and utility recommendations. Del Monte submitted
that the staff report shows the following:

l. 51 percent of all water sold in the district
is for residential use. ’

2. Staff's recommendation would result in a rate
reduction of approximately 10 percent for all
rosidential users.

3. The most conspicuous large users, golf courses,
use 6 percent of the water sold.

Le Staff's recommendation would increase rates
o golf courses by at least 25 percent.

2. Staff's recommendations would not have an
economic effect on the average commercial customer.
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Del Monte argues that, if there is any validity to the
concept of price elasticity, and the staff says there may e, it is
totally prepostercus to believe that conservation will be aided by
giving a price reduction of 10 percent to a group using 51 percent
of the total volume of water and a 25 percent increase to a group
using 6 percent of the water. This becomes even more incredible
when it is considered (as staff did not) that this latter group has
already voluntarily effected a 20 percent reduction in usage and
thus already minimized its use.

' To Del Monte it is unreasonable to assume that further
major reductions in consumption can be achieved even through such
a major price increase as proposed by staff. The more probable
result of the staff's proposal is that overall water consumption
in the district would increase because of increased demand in the
residential sector.

In arriving at any decision concerming rate Structures in
the Monterey District, extreme care should be taken o insure
that & rate design generally appropriate during normzl times
s also appropriate under existing conditions, Del Monte asserts.

It reminds the Commission that it has previously concluded

that there is a severe water shortage in the area. The severditvy of
the shortage is such that curtailment has been imposed as an emergency
measure. In order to meet the existing emergency situation, and as

a part of the existing curtailment orders, the District's largest
conswmers, the golf courses, have implemented programs designed %o
reduce their water consumption to 80 percent of what was used in

the year 1972. Because the situation is primarily the result of
Cal-Am’s failure to expand system facilities to the extent necessary
t0 meet the existing and future needs of the service territory, the
problem will not be completely alleviated simply by the resumption of
normal rainfall. Even after normal rainfall has replenished the
existing sources, because of Cal-~Am's capacity restraints, Del Monte
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submits that it will remain imperative that excessive use not be
encouraged by granting a2 rate decrease of approximately 10 percent

o consumers using over 50 percent of the total water volumes consumed.
' Del Monte further argues that because of provisions of
Section 454 of the Public Utilities Code, relating to notice that

must be given by public utilities filing applications for rate
increases, due process requires that the ratepayers receive a similar
notice of the staff rate restructuring proposal in this case.

David L. Hughes, chaiyman of a voluntary association known
as Lot Owners Without Benefit of Land or Water (LOVBLOW) representing
lot owners who, under the terms of our Second Interim Decision No.
84,527, are unable to receive water service, questioned Mr. Ferguson
as to the basis of his assertion that “he low water supply problem
is a community-wide problem, since it results from the failure of
Cal-An o augment its transmission facilities when it kuew in 1968,
from the Kennedy neers report, that such augmentation would be
required in 1970}A' Mr. Hughes contended that the inpability of
Cal=-Am to deliver water, therefore necessitating conservation measures,
should not be rewarded by a surcharge to make up for revenues that
it would not realize because it could not transmit suffxczenz water
through its constricted transmission facilities.

Rate Structure Consideration

After careful consideration of the staff and company
showings and of the positions of the other parties, we conclude that
it would not be prudent, under present circumstances, to make any
changes in rate structure at this time. The primary factor behind
this conclusion is our desire not to further widen the gap between
the phantom revenues that we impute to Cal=Am and the real dollar
revenues received.

14/ Sece Decision No. 84527, mimeo. pages 46 and L7-
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In Decision No. 86249, our last rate decision for all of
Cal-Am's operating districts, we adopted the staff's method of
estimatving revenues by pricing out water consumption according 0
type of customer and amount used. The presently effective rates,
as authorized by Decision No. 86249, and the alternate rates designed
by the staff were all designed to produce the reveaues based on
normal consumption for the year 1975.

As noted above, because of our water comservation and
rationing orders, and voluntary restraint in water use, particularly
by large water users such as the golf courses, water coasumption by
the larger users has declined. A shifting of the revenue requirement
to the present tail block would have the effect of attributing
revenues to water consumption that is no longer taking place. It
would obviously also widen the gap between revenues imputed
Del Monte service and the revenues actually received.

Although Cal-Am acquired the Monterey District properties

with a full knowledge of the Del Monte contract and its regulatory

implications, we do not, considering the tasks faced by the utility
in augmenting its facilities, deem it appropriate to add an increase
in imputed revenues to the other burdens that Cal-Am, and through it

Awerican Water Works, have assumed as a result of acquiring Cal., Water
& Tel.'s water properties. '

A secondary conoideration supporting a conclusion not %o
restructure rates at this time is the point raised by Del Monte
that the large users, especially the golf courses, have made
significant reductions in their use of water in'response t0 the water
conservation and rationing programs instituted in response to our
fourth and fifth interim decisions in this proceeding. Recognizing
that these reductions were made by the large users in their own
enlightened self-interest, it still does not seem fitting to reward
these efforts with a significant rate imcrease, particularly when it




appears that the present rates are sufficlent to recover the cost
of service. There may'also be some merit ¢o Del Monte's contention
that a 10 percent reduction for most residential customers could
tend to promote consumption for that class.

In our two decisions dealing with water conmservation we
did not explain our solicitude for the golf course customers. Since
the mysterious disappearance of the Monterey sardine in the early
1940's, the Peninsula has been without a basic industry to Serve as
a source ©of employment. The economy of the area now is very
largely dependent on catering to personnel stationed at several nilitary
and naval installations and to visitors, many of whom are attracted’
oy the world remowned golf courses. Should the courses become
urusable or uneconomic, the employment of many people, most of them
zelatively unskilled persons employed by the many purveyors of food
and lodging, would be severely affected, and the ripple cffoer would
be felt by most of the local businesses.

Because of our action in maintaining the preseat rate
Structure, we need not consider the merits of Cal-Am's proposed
surcharge or Del Monte's contention that we are procluded, at this
time, from restructuring rates by Section 454 of the Public
Utilities Code.

In closing this discussion of rate structure we should note
our provious remarks in Second Interim Decision No. 84527 that our
expansion of Case No. 9530 to include rate structure, was prompted
by the need to consider how the cost of required new facilities can
be supported through rates. The facilities that will ultimately be
required to provide adequate water Service may require substantial

revisions in rate forms, possibly including acreage and connection
¢harges.
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INVESTIGATION OF AMERICAN
WATER WORKS AND CAL-AM FINANCES

Backrround

In our Second Interim Decision No. 84527 we narrated the
financial history of Cal-Am, and described its relationship to
American Vater Works, the Delaware holding company that owns all of
Cal Am's capital stock, insofar as that information was available in
Cal-Am's annual reports to the Commission and in the record in
Cal-Am's Application No. 48170 to acquire the water properties of
Cal. Water & Tel. We described the financial burden with which,
in 1966, Cal-Am commenced operations, and we 2lso described that of
the 341,734,768 purchase price only $29,449,397 represented earning
assets, the remaining $12,285,371 being carried as a non-earning
Plant acquisition adjustment. We related that Cal-~Am had, as of
December 31, 1974, expended over $i4,000,000 for condemmation
litigation involving its Sweetwater District properties in San Diego
County.1 Further, we described how American Water Works had never,
since the organization of Cal-Am, invested any additional funds in
Cal-An's capital stock. We noted that, until Cal-Am's Board of
Directors (all of whom are officers or employees of American Water
Works or its service subsidiary) decided that Cal-Am was receiving
revenues from all of its operaving districts sufficient o provide
a retwrn on equity attractive enough to serve as an incentive for
further investments by American Water Wbrks,’the holding company did
not, despite the assurance given by its president at the 1966 hearings,
intend to invest any such funds.

In the order in Decision No. 84527 we expanded our investigation
in Case No. 9530 to include Cal=-Am's finances and its relationship to

15 Rate bvase value of the Sweetwater properties boing condemned
was $10,598,037.
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American Water Works, inéofar as these subjects affect the adequacy
of the water supply of the Monterey District. We also directed the
Finance and Accounts Division of the Commission staff to investigate
these toplcs and prepare a report for our consideration.

In Decision No. 86249 dated August 17, 1976, which disposed
of Cal-Am's rate increase Application No. 54942, we again considered
Cal-Am's capital structure in connection with our determination of a
reasonable rave of return. Because of the essential navure of the
Monterey construction projects and to make certain that adequate
funds would be avalilable for construction projects in other districts,
we granted Cal-Am a 9.2 percent rase of return, 0.3 percent above the
staff recommendation. We noted that this rate of return will provide
applicant with annual gross revenues of about $250,000 more than would
have been derived under the staff recommended rate of return; more
importantly it will increase Cal=Am's bondable cegpacity by more than
Sl million. We ordered Cal-Am %0 maintain, wtil further order of
the Commission, a recorded capival structure in which long-term
borrowings from non-affiliates shall not represent more than 50
percent of its total capital structure. ‘

We also found, in Decision No. 86249, that 2 9.2 percent
rate of return was reasonable only if substantial progress on the
Monterey District's construction projects was indicated within 120
days aftver a final EIR for the Begonia and Canada projects had been
issued. Should such progress not transpire, authorized rates based
on a 9.2 percent rate of return were, for all districts except
Monterey, o be lowered so as to yield 8.6 perceat. TFor Monterey
avthorized rates would revert to the prior rates until such time as

it is indicaved that a water supply adequate for future needs would
be available % customers in the Monterey service area.
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Staff Report

At the August 25, 1976 hearing, Financial Examiner II
Raymond Charvez presented two exhibits, the first, dated August 13,
1976, being the report that we had required by Decision No. 84527 and
the second, a supplementery exhibit which was comprised of tables
corresponding t0 tables on the August 13 staff report but revised to
reflect the results that we adopted in our Cal-Am rate Decision No.
86249 dated August 17, 1976. |

The staff report explored the following methods of financing
that it considered %o be available to Cal-Am:

1. ZEquity financing.

2. Debt financing.

3. Interim bank loaa.

k. State debt financing pursuant to California Safe
Drinking Water Bond Act of 1976.

2. Internally genecrated funds.

In addition the staff noted that construction funds could
be obtained from Cal-An's customers, either directly by means of a
surcharge to water bills or indirectly through the inclusion of
construction work in progress in the rate hase.

The staff report c¢oncluded by recommending that:

1. Cal~Am be ordered to stop paying dividends and
not transfer any funds %o its parent, American
Water Works, until the near—term phase facilities
are put into service in its Monterey District.

Cal-Am be ordered to investigate all possible
methods of financing including applylng for 2
Loan through Proposition No. 3, tke Californmia
Safe Drinking Water Bond Act of 1976, as approved
at the June primary election, and report to

this Commission of their inquiry.




Upon receiving a general rate relief decision
from this Commission, Cal-~Am be ordered to
immediately negotiate a line of credit for the
purpose of interim financing the construction
of the facilities without delay.

L. The customers Iin the Monterey District should not
be required to contribute by means of a surcharge.

None of the parties had cross—oxamination questions for
Mr. Charvez. '

Cal=Am Showing

Robert W. Bruce, Cal-Am's vice president finance, treasurer,
and secretary testified in rebuttal to Mr. Charvez. He presented two
exbibits, one of which was designed to expand upon, and to clarify
the staff report. The second was intended to clarify a cash flow
table in the staff's supplementary report.

The material in Mr. Bruce's exhibits was of an accounting
and statistical nature. His recommendationswere confined to his oral
testimony.

In his oral testimony Mr. Bruce commented on the staff
slternatives and recommendations. EHe was in favor of inc¢luding
construction work in progress in the rate base but would not recommend
a-surcharge to rates. He reported that Cal-Aw had contacted the
DWR regarding availability of safe drirking water bond funds. He
also said that Cal-Az had an appointment with the Bank of America %o
commence preliminary negotiations toward obtaining 2 line of credit.

Regarding the staff’s recommendation that Cal-Am be ordered
to cease the payment of dividends, Mr. Bruce referred to a statement

wmade previously by O. L. Banz, Cal-Am's president,Lé/.in which

18/ Mr. Hays having retired since issuance of Decision No. 84L527.
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Mr. Banz stated that, should such a dividend prohibition occur, there
would be no real likelihood that anyone would ever consider investing
in Cal-Am and the desperately necded pipeline and iron renewal plant
will be delayed or perhaps never be accomplished.
Finaneial Regquirements

Cal-An's forecast of its needs for external financing, as
surmarized by Mr. Bruce from various exhibits In Cal-Am's recent
»ate application L5 shown in the following table:




CALIFORNIA-AMERICAN HATER COMPANY

Forecast Capitgl Budgel

Estimated Cost of Hew Plant Required in Excess of Plant
Installed by Use of Internally Generated Funds

(Dollars in Thousands)

Lo SHOK2
Exhibit
District Number 1975 1976 1977 1978

Coronado 66 $ 91.0 $110,0 § 50.0 $ 50,0
Sweetwater 72 1,243.5  361.0 606.0  106.0
Baldwin Hills 18 3.6 ‘ - -
Duarte 59 12.53 - -
San Marino 53 5.0 - -

Monterey
Peninsula 820.1 2,536.0 -

Villago 16 = - N

Five
Year
Total
$ 351.0
2,814.5
3.6
12.3
L5.0

3,655.1
49.2

Total Company $2,215.5 $3,192.0  $456.0

$6,932,7
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Since no external financing has occurred since these estimates were
made, the forecasted capital expenditures have been postponed.

The Sweetwater District is the only district, other than
Menterey, requiring a large infusion of outside money, most of which
is needed for a large diameter transmission main.

Cal-Am's latest estimate of the construction costs of the
Canada and Begonia projects, together with a cost estimate of
intermediate phase plant additions, as prepared by Albert I. Bennett,
P.E., of American Water Works mnd presented by Mr. Eruce is as
follows:

CALTFORNIA-AMERICAN WATER COMPANY
Destimated Cost of Proposcd Monterey Peninsula

District Plant Additions at 1972 Price Levels
(Dollars in Thousands)

Near-Term Phase

Canada De La Segunda Transmission
Pipeline s3, 000.
Begonia Iron Removal Plant 970.
Well Tmprovements 68.
Intermediate Phase:

Three New wells $ 380.0
Treatment Plant 8L7.0 $1.227.0

$5,265.0

$4,038.0
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Cal~An’s oSt recent estimate of 1976 total system wide
construction expenditures is $2,077,000, (not including the Begomia
and Canada projects) of which $1,520,000 for routine main extensions
would be financed by advances and contributions, for a net require-
nent of $557,000. .

From the above discussion 1t can be seen that Cal-Am must.
raise, over the next five years, approximately $7,000,000 in outside
financing, including some money from advances and c¢ontributions. For
1976, it must finance $557,000 for normal coastruction, exclusive of
capital expenditures for the Begonia and Canada projects, from
internally generated funds and from outside financiag.

Financial Prospects

Having developed, from the record, a picture of Cal-Am's
financial requirements, we will proceed to examine its prospects of
aeeting these requirements, particularly insofar as they pertain

to Cal-Am's ability to finance the neceded Monterey facilities.
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Financial Prospects - Equity

Although Cal-Am's recorded capitalization at December 31,
1975 shows a common equity ratio of 49.3 percent in actuality, when
the nonearming components representing the unamortized acquisition
adjustment ($9,100,000) and the deferred costs of the Sweetwater
condemnation case ($4,100,000) are deducted from common equity, the
common equity component of Cal-Am's capital structure is reduced to
33.8 percent. The staff believes that some improvenent in the equity
component of the capital structure is necessary if Cal-Am is to regain
& viable cxedit position and be able to fimance at a reasonable
cost in the near future,

The following tabulation from the staff report shows
Cal-Am's capital structure om three bases: as recorded at December 31,
1975, with the common equity reduced by the amount of the unamortized
acquisition adjustment, and with the common equity reduced by the
amount of the unamortized acquisition adjustment plus costs of the
. Sweetwater condemmation suit:

Capitalization at December 31, 1975
Item Recorded A@juscedﬁ/ Agjusted§7
(Dollars in Thousands)

Debt $28,600  $28,600 $28,600
Common Equity 272800 18700 14600

Total Capitalization $56,400 $47,300 $43,200
Pexrcentage of Total

Debt 50.7% 60,5% 66.27,
Common Equity 49.3 39.5 33.8

Total Capitalization 100.0% 100.07% 100.0%

a/ Adjusted to eliminate $9,100,000 acquisition
adjustment from common equity.

b/ Adjusted to elimimate $9,100,000 acquisition
acjustment and $4,100,000 cost of Sweetwater
condemnation from common equity.
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Mr, Bruce testified that Cal-Am has no plans to issue
additional equity and that its position regarding issuance of equity
securities remains unchanged f£rom the positions described in our
Second Interim Decision No. 84527.12/

Since the board of directors of Cal-Am is éomprised exclu-
sively of officers or employeces of Americen Water Works it is zot
unreasonable to conclude that Cal-Am's refusal to issue equity is a
result of the holding company's reluctance to imvest any of its
own funds in its wholly owned California subsidiary.

American Watexr Works' abhorrence of Cal-Am's equity
does not extend to the holding company's other operating subsidiaries.
In its 1975 Annual Report to Stockholders, American Water Woxks
nade the following statement:

"An essential element in the sale of cepital
securities by System operating companies is an
adequate common equity ratio. Although
retention of earnings by the subsidiaries
assists in the maintenance of minimum equity
ratios, additionmal common equity is required
when substantial amounts of other securities
are being offered for sale. Tne Company
proposes to add $20,C00,000 to the common equity
of subsidiaries through the purchase of common
stock, In this respect, the Company has
arranged to borrow up to $25,000,000 £rom two
banks under agreements which provide for a
maturity date of November 1, 1973 for the
borrowings, and the payment of interest based
on the prime rate, adjusted as it fluctuates,
Plus a maximum of 1/2%. Borrowings under these
%§§§emencs amounted to $5,000,000 at the end of

"Utilizing the proceeds from the bank borrowings and
other available funds, the Company increased its
investments in securities of subsidiaries by
purchasing common stocks in the aggregate amount"of
$6,000,000 from four operating companies. . . .

17/ D.84527, wimeo. pp. 49 thxough 57.
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The record contains American Water Works Annual Report
Forms 10-K as filed with the Securities and Exchange Cotmission for
the years 1973, 1974, and 1975. These reports show that in the
last four years the bolding company invested $40,077,000 in the
securities, (mostly common stock) of its subsidiaries, as follows:
Year Amount

1972 $11,719,000
1973 8 023 000
1974 13 432 000
1975 6 898—000

Financial Prospects - Funded Debt

Under the texms of the First Moxrtgage Bond Indenture,
Cal-An's met earnings available for interest coverage must be equal
to at least 1.75 times the aggregate annual interest charges on all
long-term debt, including the proposed new issue, With respect to
‘the future issuance of debentures, the debenture indenture requires
that interest coverage must be at least 1.5 times the zanmual long-
texm interest expense including the proposed new issues. Both of
the indenture interest coverages are based on pre-tax calculations,

Times interest coverage is calculated by adding net income,
.Interest charges, and income taxes together and thea dividing the
resaltzng sum by the annualized interes: costs of cutstanding long-
“term debe.

According to a pro forma calculation by the staff, the
9 20 percent adopted rate of return from Decision No. 86249 would
provide, 12 months after the decisiors effective date, a mortgage
bond interest coverage of 1.99 times. This rate of retura of 9.20
percent should provide additional dgbt capacity of $3,397,000.

Mr. Bruce determined that using the 1975 normalized test
year and 9.2 pexcent rate of return adopted in Decision No. 86249,
interest coverage on long-term debt would be 1.96 times. Cn 2 .
recorded twelve months ended June 30, 1976, adjusted to reflect the
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rate increase on a pro forma basis, the long~term debt interest
coverage dropped to 1.65 times, or to a level below the 1l.75 required
by the mortgage bond indenture. This drop was caused by the necessity,
because of a drier than normal year, ©o purchase water for the
Sweetwater District at a cost of approximately $240,000.

According to Mr. Bruce the resulting 1.65 times coverage
precluded the issuance of first mortgage bonds. The utility would,
however, still be able to issue debentures. Mr. Bruce believed
that, by paying an interest rate of 1l percent, Cal-Am could issue
$2,300,000 of debentures before it would come against the required
1.5 times interest coverage.

Financial Prospects = Interim Banx Loan :

, Interim bank financing is a common method used by utilities
to finance construction. The usual procedure is for the utility to
arrange for a line of credit from a large bank, and then draw on the
credit to meet comstruction expenditures. When the drawings are

completed, the utility arranges for debt or equity financing, or both,
and pays off the bank loan.

Cal-Am's policy is to employ interim bank financing and
it is presently sceking a line of credit from the Bank of America.
The amount of c¢credit that will be extended will, of course, not be
kmown until the arrangements are completed. In the past, however,
Cal=Am has been able to obtain, from this bank, lines of credit
ranging from $500,000 to $3,000,000. A line of credit would give
Cal=Am interim financing and sufficient time to increase its earnings
under 1ts new rates to meet the requirements of its first mortgage
and debenture indentures. The utility could, should Commission
authorization be obtained, then retire its short-term debt with
permanent funding obtained from long-term debt and cormon equity.
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Financial Prospects = Internally Generated Funds

Broadly stated, internally generated funds are the money
that is left over after cash payments are made. In the usual situation
they are comprised of retained ecarmings and depreciation, and are
analogous %o the savings of a family unit. In Cal-im's case there
is also available the amortization of certain preliminary surveys and
investigations. Since depreciation and amortization represent the
write-off of previous expenditures that were carried in the asset side
of the books, they represent no cash outlay, and the money they
represent is available for investment on plant.

The following table shows a comparison of the cash flow
estimates of the staff and Cal-Am. The differences arise from the
staff's use of data from rate increase Decision No. 862L9 whereas
Cal-Am used recorded data. The recorded net operating revenues were
lower than the normalized, principally because of the necessity of
. purchasing water for the Sweetwater District because of reduced
runoff from the watershed of the Sweetwator River.
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CALIFORNIA-AMERICAN WATER COMPANY

COMPARATIVE PRO FORMA CASH FLOW
ANALYSES @ 9.20% RATE OF RETURN
YEAR 1975

Staff Cal—-Am
Normalized Recorded

Basis Basis
TDollars in Thousands)

Rate Base - $39, 710-14"0 3. -
Rate of Return | 9.20% -
Net Operating Revenues $ 3,656-4L $3,384.1

Add: Depreciation 1,334.7 1, 285.5
Amortization 292.5 292.5

Total Funds $ 5,283.6 $4,962.1
Less: Interest Expense 2,489.9  2,5LL.T7

Sinking Funds 430.0 430.0

Advance Refunds 512.0 512.0
Total Deductions $ 3,431.9 $3,486.7
Cash Flow Available for Construction 1,851.7 _1,L75.4
Bstimated Construction Expenditures - 1976 $ 2,077.0 $2,077.0
Less: Advances and Contributions 1,520.0 _1,520.0
Net Cost to Company $ 557.0 & 557.0

Cash Flow Available for Monterey
(Line 1l-Line 14) $1,294L.7 $ 918.4

Less: Pro forma Dividend Payments 874.9 629.6
Retained Earnings at 75% Payout |
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Available for Momterey 3 4L19.8 288.8

Both the normalized and the pro forma recorded approaches
have merit. The mormalized results are indicative of what can be
reasonably expected over the years. The moest recent recorded results
may be the omes that a bank will look at. A4 favorable water year both
lessens the need for and greatly facilitates bank financing.

'
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Without a dependable long-range weather forecast, we have
no way of predicting what the actual results for the next few years
will be. Accordingly, for our consideration of cash flow and intornally
generated funds we will accept the staff's pormalized basis. Net

incone, obtaiﬁed by deducting interest expense from net operating
pevenues would be 31,166,500 on the staff's normalized basis and
dividends at a 75 percent payout ratio would bYe $87L,900.

Cal~Am has maintained, since its inception, a policy of
paying out 75 percent of its net incéme To the holding compazy,
American Water Works. Originally it paid out 75 percent of the previous
year's net but, in the third quarter of 1975, it commenced paying out
75 percent of the previous gquarters' income.

Payment of $87L,900 in dividends would leave SL19,800
available, on a normalized basis, from internally generated funds.

Over the nine and three quarter years between its formation
and December 31, 1975, Cal-Am ecarred $7,748,600 and paid out $5,890,00G
or 76 percent, of its earnings in dividends to the holding company.

In addition, Cal=-Am invested $4,100,000 in its Sweetwater condemnation
litigation. Over the last nine and three quarters years, book value
of Cal=-Am's stock, including the Sweetwater condemnation costs as

an "asset”, increased from $102 to 3111, an increase of 8.8 percent
or a compound annual rate of 0.87 porcent. Book value of

American Water Works common, over the 10 years ended December 31, 1975,
increased from $11.64 to $17.11, a 47 percent increase, or a compound
aanual rate of 3.93 percent.

. Over the last ten years Cal-Am has comtributed $7,748,000
to the $140,462,000 consolidated net income of American Water VWorks
and its subsidiaries, or 5.52 percent. Over ¢he same period it
contributed $5,890,000 of the $62,510,000 in common and preferred
dividends paid by the holding company to its stockholders, or 9..42
percent of the dividends paid out.




C.9530 kw

The ratio of American Water Works preferred and common
dividends to consolidated net income amounted to L4L.50 percent,
compared to the 76 percent ratio of Cal-Am for the same period.

If we apply the holding company's consolidated payout
ratio of L4LL.50 perceat to Cal-Am's $7,748,000 net income earned since
1966, we f£ind that Cal-Am's share of the dividends paid by American
Water Works was $3,447,860. It then follows that the $2,L442,14L0
difference between the $5,890,000 in dividends paid out by Cal-Am to
the holding company, and Cal-Am's $3,447,860 pro rata share of the
holding company’s dividends was invested in American Water Works®
other subsidiaries or used v0 retire the holding company’s preferred
stock and debt.

Appraisal of Financial Prospects

The refusal of the holding company to contridbute to
Cal-Am's equity capital means that required construction funds nmust
either be vorrowed, saved, or obtained from customers through higher
rates.

In our Decision No. 8628L dated August 24, 1976, in Pacific
Gas and Electric Company's (PG&E) Applications Nos. 55509 and 55510
for higher rates for its Electric and Gas Departments, we discussed
the inclusion of construction work in progress in the rate base. In
that decision, while denying construction work in progress in rate vace,
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we recognized that timely inclusion in rate base of significant
additions to plant is a subject that is not well suited to curxent
ratemaking procedures, and we invited interested parties to comment
on how we might devise a procedure appropriate for all utilities.
We recognized that, with the unprecedented demands for mew capital
presently confronting utilities, they are obliged t0 seek new

and different methods of financing, including customer participation
in raising funds for plant comstruction. At the same time, we
expressed 2 continuing concern that because of the impact of income
taxes proposals such as inclusion of comstruction work in progress
in rate dase require more than twoe dollaxs of added revenues from
customers for cach dollar of additional cash flow finally made
available to the utility. We urged applicant to explore carefully

all methods of customer participation in meeting financing needs
that would eliminate this "two-to-ome" tax effect. |
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The inclusion of construction work in progress im the
rate base would not be self-executing, but would require the
imposition of higher rates. Before deciding on the subject of
including construction work in progress in the rate base, ox of
imposing a surcharge, both of which involve the 'two-to-one” tax
effect, we would like to consider the respomses that we may receive
from the invitation made in Decision No. 8G28L.

Unless Cal-Am should sell more stock the only other method
of external financing avzilable is to borrow money. There is a
significant gap between the 1.99 times interest coverage predicted
by the staff on a normalized basis and the 1.65 pro forma recorded
basis presented by Mr. Bruce. Whethexr the trustee under the boad
indenture would decide that Cal-Am met the 1.75 times test and
permit the issuance of additional bonds is a2 question that only
time will answer. In the event that the staff proves to be
corxect, and should the Commission permit, Cal-Am would probably
be able to issue approximately $3,400,000 in bonds or debentuxes.

Should Cal-Am be unable to issue bonds, it appears that
it could, at a minimum, issue the $2,300,000 on debentures predicted
by Mr. Bruce.

As explained above, Cal-Am's ability to obtain interim
bank financing depends on its being eligible for permanent
financing. Should the bank's loan officer conmclude that Cal-Am
would be unable to refimance its bank loan with permanent capital,
the prospect of obtaining a loan from that bank would be remote.

As showm earlier in our discussion of Cal-Am's prospects
of obtaining equity finmancing, Cal-Am's recorded percentage of debt
to total capital as of December 31, 1975 amounted to 50.3. The
utility is thus already slightly over the 50 percent ratio pre-
scribed by our Decision No. 86249. At least half of the funds xe-
quired for the Canada and Regonia projects must therefore be

lilym
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obtained from retained earnings oxr new equity. We bave seen that
the near-term phase of these projects will require capital expen-
ditures of $4,038,000 over a 24-month period. We have also seen
that Cal-Am's 1976 systemwide financial requirements will be
approximately $557,000, excluding the cost of the Begonia and
Canada projects. Thus annual capital requirements over the next
two years will be approximately $2,576,000.

Absent an infusion of equity Zrom American Water Works,
and assuming that Cal-Am's 75 percent dividend ratio is maintained,
at least half, or $1,238,000, of these annual financial requircments
must be met through retained earnings. The $418,800 available from
this source will not be adequate, 2 shortfall of approximately
$869,200. Should dividends be restricted, $1,294,700 om a
normalized basis would be available. The remaining funds could be
financed by debt securities, the 50 percent limitation maintained,
and the project financed.

The Commission thus faces four choices:

L. Relax the 50 percent debt limitation.

2. Increase Cal-Am's rates to a point where
it would finance from retained earnings,
while maintaining the present 75 pexcent
dividend payment policy.

3. Dirxect Cal-Am to issue equity securities.

4. Order Cal-am to curtail dividends.

In view of the circumstance related in this order and in
Decisions Nos. 84527 and 36249, we are of the firm opinion that it
would be most unwise and imprudent to relax the 50 percent
limjitation.
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A raising of rates, systemwide ox in the Monterey District
alone, to permit Cal-Am to maintain a 75 percent dividend payment
and still meet its financial requirements would require rate
increases to levels that would not meet the tests established for
just and reasonable rateSaiﬁ/ Assuming that sucn a
procedure were to be legal it does mot meet our concept of
fairness.

The question of requiring Cal-Am, by formal Commission
order, to issue equity securities has not been raised at heérings
nor argued im briefs in neither Case No. 9530 nor Application
No. 54942. This alternative therefore will not be comsidered in
this decision.

It thus appears that the only altermatives open to the
Commission axe to back off from the 50 percent debt limit or
restrict the payment of dividends until such time as Cal-Am's
finances indicate their restoration.

Argurents Conceraning Avthority of Commission
to Restrict Payment of Dividends

Cal-Am, in a legal memorandum f£iled October 13, 1976,
contends that:

"[A] ceoxrding to<unambiguous rulings of the California
Supreme Court, the staff's recommendation, if
adopted, would be unlawful.

"As a regulatory agency, the jurisdiction aad
police powexr of the Public Utilities Commission
are limited to that authorized by legislation
or judicial precedent. No enabling statute

Public Utilities Code Sec. 451, Federal Power Commission et al.

v Hope Natural Gas Go. (LI44) 320 U3 591, 605; o8 L ed 3335355,

~46-
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empowers the Commission to determine the
proiriety of dividend payments by a public
utility under the California Corporations
Code; by statute that right is reserved
exclusively to the corporation’s boaxd

of directors. No statute authorizes the
Commission to veto the reasonable business
judgment of management regarding the
conduct of such internal affairs of the
coxporation as the method of financing

and paying for capital improvements and
other services, nor is the Commission
empowered to substitute its judgement for
that of management in that regaxrd. To the
contrary, the CaliZornia Supreme Court has
unambiguously reaffirmed that the
determination of such purely Internal
business matters is the exclusive and
absolute right and responsibility of )
management, not the Commission. Finally,
no statute satisfying the requirements of
the federal comstitution allows the Commission
to confiscate the property of corporate
shareholders without due process or just
compensation.

As authority for those contentioms Cal-Am cites Pacific
Telephone & Telegraph Co. v Public Utilities Commission (1950)
34 Cal 2d 822, 828, 830; Pacific Telephome & Telegraph Co. v
Public Utilities Commission (1965) 62 Cal 2d 434, 653; Californiz
Water & Telephone Co. v Public Utilities Commission (1959) 51 Cal
2d 478, 495; Corporation Code Sections 1500, et seq.; and Richards
v_Pacific Southwest Discount Corp. (194l) 44 C4 2& 551, 558.

Cal-Am also cites, as Commission precedents In the
Mattex of Pacific Gas & Electrie Co. (1932) 38 CRC 252, 259 and In
the Matter of Venice Consumers Watex Co. {(1924) 24 CRC 880, 383.
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In response the staff admits that there is no specific
statute or judicial precedent which would authorize the Commission
to prohibit the payment of dividends. The staff reminds us, however,
that the Commission has, under Section 701 of the Public Utilities
Code, not only the powers and duties expressly specified, but also
all powers necessary to eaable it to carry out fully and effcctively
all purposes set forta in the Constitution and by statute.—™

The staff also axrgues that Sections 816, 817, and 851,
which charge us with “supervision, regulation, restrictiom, and
control"” over issuance of securities and traasfer or merger of
utility property, give us the power to control the capital structuxe
of utilities under our jurisdiction, both as to increases or
decreases therein. Tae staff advises that the power o enter 2n
order affecting capital structure, such 2s an order prohibiting the
payment of dividends, is to be implied and is necessarily incidental
to the right of the Commission to approve and supervise the issuance
of stocks, bonds, and other evidences of indebtedness. Waen Section
701 is considered in conjunction with those secticns dealing with
the Coumission's authority to regulate serviece and financing, it
seens clear to staff that the Commission has the authority to order
a utility not to pay out dividends until inferior zad inadequate
services are made reasonable.

The staff believes that the leading case upon which
Cal-Am relies, Pacific Telenmhone & Telegraph Co. v Public Utilitics
Commission (1950) 34 Cz2l 24 3822, is not controlling.

19/ Public Utilities Code Section 701:

"The Commission may supervise and regulate every public
utility in the State and may do all things, whether
specifically designated in this part or in addition
thereto, which are necessary and convenient in the
exercise of such power and jurisdiction."

~48-
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Cal-Am quoted the following passage from the 1950 PT&T
Supreme Couxt decision:

"If the Commission is empowered to prescribe the
terms of contracts and practices of utilities
and thus substitute its judgement as to what is
reasonable for that of manzgement, it is em-
powered to undertake the management of all
utilities subjeet to its jurisdiction. It has
been repeatedly neld, however, that the
Comnission does not have such power.' (Pacific

Telephone & Telezraph Co. v Public Utilities

The staff believes, however, that the facts in the present
case are distinguishable from that case. First of all, in Decision
No. 86249 the Commission has ordered that Cal-Am shall maintain 2
capital structure in which long-term borrowings f£rom non-~affiliates
shall not represent more than 50 pexcent of its capital structure.

By so ordering, it secems to the staff that the Commission is
attempting to protect Cal-Am’s capital structure from impairment.

The 1950 PT&T case specifically recognized the Commission's power

to disregard the corporate entity and make managerial decisioms

where the capital of a utility could be impaired and thus its ability
to sexve the public might be weakened.

The staff reminds us that there is no coubt that Cal-An has
not met the required standards of service in its Monterey District,
and as we noted in Decision No. 84527, "Moznterey's watex prodlem is
not lack of water but lack of funds.'" {Page 42, mimeograpiicd copy
of Decision No. 84527.) According to the staff, during the hearings
concerning the financing of the required facilities, no new f£acts
were introduced that would alter that comclusion.
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In addition, the staff says that in the 1950 PI&T case
the Supreme Couxt recognized a certain broad class of regulatory

powers that emables the Commission to regulate certain activities
of a utility:

"The Commission has been given broad powers to
regulate the relationships of the utility to the
consumer; thus it can determine the services that
nust be provided by the utility and the rates
therefor. It has also been given certain
specific powers to regulate the manner in which
the utility provides the required services to
safeguard the utility's ability to sexve the
public at reasonable rates; thus the Commission

nust approve the sale or encumbrance of operative
property necessary or uscful to the utility in
the performance of its duties...and it must

approve the issue of securities and may specify

the manner in which funds so raised may be spent.”

(34 Cal 24 827.)

The staff believes that the Commission's powers to
prohibit the payment of dividends are derived f£rom this class of
regulatory powers, and that by ordering Cal-Am to make no cash
dividend payments, the Comission would be exercising its
constitutiounally mandated powers to provide public utility
customers with reasonable service at reasonable rates.

The staff submits that if the Commission should adopt
Cal-Am's position that the Commission has no jurisdiction to
prohibit dividend payouts, a utility would be free at any time
after the Commission has approved the composition of its capital
structure to declare a partial liquidating dividend whick would
change the capital structure from that which the Commission approved.
1f this coatention were to be correct, the right granted to tae
Commission to determine the capitzl structure &t “the inception of
operations or when additional capital is provided by issuznce of

~50~




.’

C.9530 ap/xw

stocks or bonds, or whenm thexe should be a2 merger or a re-
organization, would be mezningless because immediately thereafter
the utility could nullify the direction of the Commission by making
capital distributions to its stockholders without Commission
approval.

The staff denies that the curtailment of dividends would
constitute a "taking' without just compensation of property in
which Cal-Am shareholders have a vested intexest, or that such an
order would violate both the Fifth Amendment and the "Due Process
Clause' of the Fourteenth Amendment of the United States
Constitution.

The staff believes that this. srgument misunderstands the
nature of dividend payments to stockholders; a dividend payment is
a situation where liquid assets of a company are transfexred from
the company to the stockholder. The staff notes that the stock-
holder is receiving nothing he did not already own. In other words,
a utility's cash, whether retainmed in the business or paid out in
the form of dividends, is the .stockholder's assets. Therefore,
accoxding to the staff, an order prohibiting dividend payouts is
not a "taking', inasmuch as the utility's cash still remains as the
pxoperty of the stockholder. '

Cal-Am responded, by a letter dated November 4, 1976,
sharacterizing the staff's argument concerning the declaration of
liquidating dividends as a "serious flaw". Czl-Am admits that
the Commission does have broad authority expressly granted in
Section 3851, as an example, over liquidations of utility assets
" and, thus, by refusing to allow such liquidation, the Commission
?indirectiy has authority to prevent "liquidating dividends'.
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Accoxding to Cal-Am, there is no such express statutory authority,
however, regarding the distribution of cash dividends (i.e., profits)
on common stock and, in fact, the Californmia Supreme Court has ruled
that no such authority, express or implied, exists.

Cal-Am then quotes Justice Traynor where, in the 1950
PT&T case, at 34 Cal 2d 387, he said:

"(6) It might, for example, be wise business
judgzment to divert profits frowm the pay-
ment of dividends to finance expansion
into £ields that the utility has not
theretofore entered. In the absence of
an enabling statute meeting the require-
ments of due process, however, the
commission cannof require management toO
make such choices. (Hollvwood C. of C. v
Railroad Com., 192 Cal 307 (219 P. 983, 30
A.L.R. Qi.;”

Cal-Am states that the staff cannot deny that the PI&T
case is the only authority on point and that it comes dowm on the
side of management autonomy on this issue.

Consideration of Cited Authorities

In reviewing the cases cited by Cal-Axm we £ail to find
any indication that, at the time of the 1950 PT&T case, the holder
of 87.93 percent of PI&T’s stock, American Telephone and Telegraph
Company (AT&T), had failed to provide equity funds to its subsidiaxy,
and as a result PT&T was required to curtail service. (We know the
contrary to be true. Our files show that between 1946 and 1950
PT&T sold over a quarter of a billion dollaxs of ccmmon stock., Not
only did AT&T purchase its full share but, PT&T by successfully
opposing proposals that preemptive rights be abandoned in favor of
competitive bidding, preserved AT&T's opportunity to maintain its
proportional interest in PT&T.)
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The issue in the 1950 PT&T case was whether the Commission
could gset the level of payments under the ATST license payments.
Four jurists concurred that the Commission could not, but two judges
dissented. It is mot at all clear that, had PI&T not been striving
te meet the explosive post-war demand, and had not ATAT been willing
to supply its share of the massive equity investment required, the
judges would have interpreted the facts and law as they did. As

the staff has reminded us, Justice Traynox, at 34 Cal 24 833 and 834,
said,

"Under sections 60 and 75 [PU Code Sectioms 1702,
1703, 1704, 2102, and 2103] of the act the
commission is empowered to stop illegal
practices of utilities. If by the device of
a contract for services, American were exacting
excessive payments that impaired Pacific's
capital and thus weakened its ability to
serve the public, the Commission could dis-
regard the separate corporate eantities and
treat the excessive payments as an illegal
dividend. (Ohio Central Telephone Corp.

v Public Utilities Com'n., 12/ Ohio St. 556
{L8Y N.E. 630]; see, Ballantide on
Corporations (Rev. ed.) § 142, p. 330; cf.,
Western Canal Co. v Railroad Commission, 216
. e do not have

> -’ -
such a case before us, however, for the pay-
ments undexr the license contract are not
impairing Pacific's capital or affecting its
ability te serve the public.'
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We have mentioned Cal-Am's Sweetwater condemmation

litigation and how Cal-Am has expended $4,100,000 to defend plant
that was included in rate base at a depreciated .original cost of

$10,428,066.2/

As of December 31, 1975, Cal-Am's earned surplus amounted
to $2,119,591, only about half of the deferred debit representiyg
the Sweetwater condemnation costs. Should the present 75 percent
dividend policy continue, Cal-Am will have, &S a practical mattexr,
a negative earned surplus until such time as the just compensation
is realized. Should, for some reason, Cal-Am fail to xecover the

costs of the just compensation litigation, it could have 2 recorded
negative earmed surplus.

A reading of the Hollywood C.C. case cited by Justice
Trxaynor in the 1950 PT&T case reveals that that case concerned the
question of whether the Commission had the authority, under former
Section 36 of the Public Utilities Act (now P.U. Code Section 762}
to order the Los Angeles Railway Corporation to extend certain
of its streetcar linmes into previously unserved territory in the
Hollywood district of Los Angeles. The court comcluded that Section
36 of the Public Utilities Act, insofar as it sought to confer
jurisdiction upon the Commission to order a street railway company
to extend its lines into a new territory in which it has no
franchises, was ineffective for that purpose and to that extent void.

20/  As of the inventory date, April 1, 1969 the superior court
awarded Cal-Am 3ust compensation of $14,485,000 plus $17,296
costs. The court of appeal upheld the superior court in a
unanimous decision issued September 15, 1976, as modified
Septembex 27, 1276. (Souti Bey Irrigotiom Dist. v Cal-fm Water
Co., App., 133 Cal Rptx y L/o=L77. 18 LJLOrmec our
staff Toat it is appealing this decision to the Supreme Court.
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~ In reachddg this conclusion the couxt fecognized that the
authority of the Commission over a public utility whick dedicated

- 1tself to render a vital service inm a specific territory is another
matter. At 192 Cal 311, Justice Kerrigan said:

"Within the field of original dedication the
regulative authority has ample freedom of acticnm,

- s a public utility undertaking to supply a given
public need submits itself to the regulation and
control of public authority with respect to the
service it has undertaken. Thus, improved trainm
service may be required, as may switching connections
between railroads. 3But all of these requirements
xepresent & legal exercise of the police power,
under which the state may regulate the service
which the public utility has undertaken to give
the public. It is obvious that an order com-
pelling extensions and service in a £ieléd not
embraced within the limits of its eanterprise is

of a totally different character.

(In reading the PTS&T cases cited by Cal-Am we are reminded that we
have also been chided by the Supreme Court for not being sufficiently
zealous in our regulation of that utility. (City of Los Angeles v
Public Utilities Commission (1972) 7 Cal 3d 331.)

A veview of Cal-Am's citation to the 1965 PT&T case shows
that the court said that Section 701 does not pexrmit the Commission
to disregaxd the provisions of Sections 728 and 729 of the Pudblic
Utilities Code regaxding retroactive ratemaking. The citation
concludes with a citation from an earlicr ¢ase in the same volume.
"{S]tatutes are to be interpreted to give a reasonmable result
consistent with legislative purpose."gl/

21/ River Lines Inmc. v Public Utilities Commission (1965) 62Cal
2d 244, 247. : .
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After a rereading of the 1959 Cal. Water & Tel. case, and
particularly the page cited by Cal-am (S1 Cal 24 495), we are
puzzled as to Ilts relevancy. The pertinent section seems £oO concern
whether the Commission could compel the extension of Cal. Water &
Tel's. mains into undedicated texxritory on conditions other than
those specified by Cal. Water & Tel. in its agreements, and without
which the utility, in the exercise of its manmagerial judgment, would
not have signed the agreements in the first place.

The page cited in the Richards case (44 CA 2d 558) seems
to invoke the question 0% whether the directors acted in good faith
in reducing the rate of depreciation, based on the remaining life
method of depreciation, and in distributing the resulting increased
earnings in dividends. The trial court did not find that there was
fraud ox deceit or bad faith of any character, a conclusion with
which the Court of Appeals apparently concuxred. Again, we are
unable to see where the Richards case has aay relevancy to the
problem at hand.

The Pacific Gas and Eleetric case {((1932) 38 CRC 252, 259)
likewise does mot appear to be in point. In that case the '
Commission stated that the payment of dividends was a matter which
rests with the boards of directors of public utilities. Io this
instance, however, the Commission was being asked to authorize a
public utility to issue stock to acquire control of properties whose
earnings wexre inadequate to pay the dividends proposed on such
stock.
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The Commiscion declared:

"The logical thing to do would be to reduce the
stock issue so as £o be in line with the cost and/oxr
the earnings of the properties to be acquired. But
it is urged that the earnings of Pacific Public
Service Company will improve with a change in
economic conditions and that the situation can
be worked out in a satisfactory manner. We are
inclined to give applicant an opportunity to
demonstrate this ang if it is successful in its
endeavor, consider z modification of the order
herein. In the meantime, however, we believe that
applicant should be permitted to issue the
$6,841,200 of stock only upon condition that it
transfer $5,000,000 £rom its earned surplus now
invested in properties to Account No. 251,
"Appropriations for additions and betterments,”
and file with the Commission a resolution of its
board of directors agreeing that it will not
capitalize such amount through the issue of stock

or evidences of indebtedness until and unless

the earnings of the Pacific Public Service

Company properties are sufficient to pay the

annual dividends on the $6,841,200 of stock and

accumulate a surplus of $5,000,000 from earnings

or the sale of properties at a price ia excess

of that being paid by the Pacific Gas ard Electric

Company for their control.”

Such a transfer from Cal-Am's earned surplus to an appropriation for
additions and bettexmeats would not be a practical altermative,
however, since Cal-Am's 1975 year-end earned surplus of
$2,119,590.70 is far lesc than would be requirved for comstruction of
the Begonia and Canada projects.

In Venice Consumers Water ((1924) 24 CRC £83) the
Commission observed, in a case iavolving financing proposed by
Venice Consumers to pay £or water utility propertics that it was
acquiring, that it did not have the authority to require Venice
Consumers to issue its stock direetly to the stockholders of a
company being acquired.
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Consideration of Curtailment of Dividends

In deciding whether to order the curtailment of dividends,
we are cognizant that the only directly stated statutory authority
that we can find for such action is the gemeral power coatained in
Section 701 of the Public Utilities Code. A careful reading of
each and every ome of the cases cited by Cal-Am fails to tura up any
specific instance where the Supreme Court of this State has told us
that we do not, should circumstances require, have the power to
restrict the payment of dividends.

We realize thet we must be discreet in applying Sectiom
70L, a broad and genmeral statute, for such a statuté, if
frivolously caployed, could casily lead to meddlesome iater-
ference into the day-to-day- operations of a private enterprise,
or worse, if injudiciously applied, to intrusion by a regulatory
authority into situations where the Legislature did not intend. On
the other hand, it was obviously with definite purpose that the
Legislature, when in 1911 it drafzed the Public Utilities Act,
included Section 31 (later codified 2z Seetion 701).

Section 701 was placed in the Code to be used when the situation
indicated. In deciding whetaer, under Section 701, we have the
power to curtail the payment of dividends, we will consider the
question in the context of the entire record in this case as
developed to this point.

Specifically we will consider that::

1. We permitted American Water Works, through its newly
organized subsidiary,Cal~Am, to acquixe the Cal. Water & Tel. water
propexrties at a cost far in excess of their earning capacity. Such
authorization was granted only after the president of American Water
Works assured the Commission, under oath, that capital funds would be

-58~
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provided as needed. Ke further assured the Commission that 99.9
percent of the decision to commit funds for capital improvements
would be made in the necessity to maintain a proper standard of
service.

2, American Water Works has not, despite the assurances of
1S president, made any cash investments in Cal-Am's securities
since Cal-Am acquired Cal. Water & Tel's. water properties.

3. Cal-Am has, by maintaining a dividend payment ratio
higner than the ratio of American Water Vorks' dividend to its
consolidated net income, caused Cal-im 10 send up~-strean %0 the
holding company, funds that were then invested in American Water
Works' other operating subsidiaries or were used to retire the
holding cempany's stock and debt.

L. 3By financing the Sweetwater condemnation exclusively
through Cal~An, American Water Werks has, to protect the holding
company's equity investment, depleted Cal-Am'’s treasury of an
amount in excess of $4,100,0C0. Srhould this debit be written off,
Cal-Am would have a negative carncd surplus. By failing to fund
tne Sweetwater condemnation costs, fmerican Woter Works has placed
Cal-Am in 2 very precarious financial condition.

5. DBecause of its failure to finance and comstruct the
facilities necessaxry to produce and deliver the water directly or
indirectly available to Cal-Am by virtue of its rights to water from
the Carmel River, Cal-Am has persistently overdrafted the Seaside
aguifers, thus risking salt water intrusion and loss of that water
source %o the community for an indefinite period in the future.

6. Because of inadequate production, Storage, and trans-
mission plant, Cal-Am has not been able to meet the ordinary
demands and requirements of the water consumers of its Monterey
District, resulting in the necessity of the Commission imposing a
connection ban and water rationing. '
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7. The connection ban has caused finamelal hardship and
emotional distress to those lot owners affected.

8. Water rationing bas caused serious inconvenience to the
customers of Cal-Am's Monterey District.

9. Cal-Am's board of directors has, by formal resolution,
used the urgent necessity for additional capital investment in the
Monterey District as 2 bargaining ploy in 2 umilateral attempt to
negotiate with this Commission over Cal-Am's authorized rate of
return.

10. Cal-Am bhas informed the Commission through its vice
president finance, trecsurer, and sccretary that Cal-am
has no intention of issuing equity securities.

1l. Should Cal-Am continue to pay dividends, it will not,
absent an issue of equity securities, be able to finance its needed
capital additions and still maiatain the 50 percent debt limitation
established by the Commission.

We find that Cal-Am, under the absolute domination and
control of the American Water Works holding company complex, the
largest investor-owned water operation in the United States,
by not finaacing and constructing the necessary p:éduction and
storage and transmission plant, has failed to meoé_its obligation
to furnish and maintain the adequate, efficient, just, and reasonable
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sexvice required by Secetion 451 of the Public Utilities Code.gg/
Cal-Am, and through it American Water Works, willingly accepted2 /
this obligation, despite our admonitionms in Decision No. 70418.%£3

22/ "451. All charges demanded or received by any public utility,
or by any two or more public utilities, for any product or
commodity furnished or to be furnisaed oxr any service rendered
or to be rendered shall be just and reasonable. Every
unjust or unreasonable charge cemanded or received for such
product or commodity or service is unlawful.

"Every public utility shall furnish and maintain such adequate,
efficient, just, and reasenable service, imstrumentalities,
equipment, and facilities as are necessary to promote tae
safety, health, comfort, and convenience of its patrons,
employees, and the public.

"AlLl rules made by a public utility affecting or pertaiaing to
its charges or service to the public shall be just and
reasonable.”

23/ "It is essential, however, that there be no misunderstanding
of this Commission's policy as regards the treatment of any -
excess purchase price in a rate proceeding, and for this
reason it is herein stated that it is the policy of this
Commission to fix rates on the basis of an original cost rate
base and that the plant acquisition adjustment is not in-
cluded as an element of such a rate base. The purchaser's
president testified under cross-examination that he under-
stood such rate-making treatment to represent Commission
policy and that he would not urge a treatment incomsistent
with such policy. Tr. 86-87., Moreover, the witness for the
California-American Water Company stated that 1t was his
understanding that the low return to common shareholders of
Californiz-American Water Company resulting from the purchase
at a price substantially in eXcess of the original cost less
depreciation of the properties beingz acquired would not be
used oxr claimed as a basis for the £iling of a rate increase
agplzcatzon._ Tr. 147." (Decision No. 70418 dated March’$,
1966 in Application No. 48170,.65 CPUC 281, 286.)
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Considering the entire record in this case including, dut
not limited to, the circumstances sumrarized above, We can draw no
other conclusion than that it would be feolhardy to allow Cal—~Am to
continue with payment of dividends. We also conclude that by
persisting in payment of dividends, the directors of Cal-Am, all
of whom are officers or employees of American Water Works or its
wholly owned service subsidiary, are, unless and until the Sweet—
water debit is converted into earning assets, in the process of
liquidating this utility. We see no alternmative dut to order the
curtailment of dividends until such time as Cal-im's financial
Situation permits their resumption. Far from taking property, we
will be, by taking this action, conserving it for the benefit of
Cal~Am's creditors, customers, and rank and file employees. Mr.
Banz's remarks to the contrary, we believe that our action will
actually improve Cal-Am's status with money lenders. We are
convinced that thic is a type of situwation that the Legislature
had in mind when, 65'years ago, it made the present Section 701 a
part of the original Public Utilities Act. Our holding that we
are not constralned to merely stand by and fret as the Monterey
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situation continues its imexorable deterioration and that our
interpretation of Section 701 in this situation is a reasonmable one,
is further reinforced by the words of Justice Traynor in the 1950
PI&T case, 34 Cal 2d 822, 833,and 834, quoted above. This
conclusion is reinforced by our finding that Cal-Am has, despite
the commitments, made under oath, by American Water Works' president,
failed in its public utility obligation to maintain the reasomable
level of sexvice required by Section 451 and such failurc is the
direct result of not fimancing and constructing adequate facilities.
Heeding the advice of the Supreme Court in River Lines,
Inc., supra, we interpret Section 701, taken together with
Sections 451, 816, 817, and 851 of the Public Utilities Code, as
giving us the power and‘duty to order what we perceive to be the
only reasomable result consistent with legislative purpose and
direct Cal-Am to stop paying dividends or otherwise transferring any
funds to American Water Works except for value received, until such
time that the Commission shall find it prudent to permit their
restoration.
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REEXAMINATION OF CONNECTION BAN

2ackground

In our Second Interim Decision No. 84527 dated June 10, 1975
we found, among other things, that:

"Cal=An's Monterey District has reached the limit

of its capacity to supply water and, except as

proviced in the order that follows, no further

conSumers can be supplied from the system of such

utility without injuriously withdrawing the

Supply wholly or in part from those who have
heretofore been supplied by the corporation.”

and in Ordering Paragraph 4, pursuant to Section 2708 of the Publie
Utilities Code, we ordered:

"Until otherwise permitted by further order of
this Commission, California~American Water
Company shall not provide water t0 new Service
connections within its Monterey Peninsula District,
other than those in municipally sponsored
redevelopment or renewal projects, unless, prior
to the effective date of this order, a valid
building permit has been issued.”

The opinion in Decision No. 84527 contains a description of the everts
and conditions that caused us to impose the Service restriction.
In the opinion we declared:

"In ordering this comnection freeze we take full
cognizance of the fact that the effects of this
action will fall most heavily on the working people
of the building trades. We also recognize that it
will distort the normal pattern of real estate values.
It is our intention that the freeze be lifted at the
earliest prudent moment."

In the year and a half since Decision No. 84527 became
effective the connection ban has indeed caused hardship to the working
people of the Peninsula and has drastically distorted real estate
vaiues. Persons owning developed lots have been unable to carry out
their plans to build and have not been able to recover their investnent,
Since, without water, their land has no economic weility, only
Speculative value. Properties with water service have, on the other

61,
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hand, appreciated at an abmormal rate and the higher market values,
soon recognized by the assessor, have been reflected in higher real
estate texes, causing hardship indirectly to those not affected
directly by the ban.

One group of people particularly vexed by the comnection
ban is comprised of retirees and prospective retirees, who, having paid
taxes on parcels for many years while living elsewhere or serving in
the armed forces, returned to the Peninsula area and found, to their
distress, that they were unable to complete long cherished intentions
t0 build their retirement homes. This distress has, for many, been
aggravated by their not being able to complete construction within the
t“ime specified by the Internal Revenue Code and their being faced
with paying a substantial capital gain tax on funds derived frem saleof
thelr former homes. A further hardship is the necessity to pay high
rents while construction costs rise faster than can be offset by
interest on the funds set aside for investment in their new homes.

The Commission has been informally apprised of a number
of such hardship cases and seven, shown on Appendix B, have resulted
in formal proceedings being instituted before this Commission. One
of thosc requests has been denied; action on the others has been
deferred, by direction of the Commission, in the hope that developments
in the most recent phase of this proceeding might permit the Commission
to make the finding required by Section 2708 of the Public
Utilities Code that the extension of water service to the complainant's
property would not injuriously withdraw the water supply in part from
those who had theretofore been supplied by Cal-Anm. ‘
Lot Qwners' Association

A number of owners of lots of record have organized into an
assoclation they call Lot Owners Without Benefit of Land or Water (LOWBLOW)
and have, since the May 24, 1976 hearings, participated actively iz
the proceeding. On June 17, 1976, the counsel for LOWELOW
filed a dbrief in which he contended that allowing comnection

65~




of service to an exdsting lot of recoxd on the day that construction
cemmences, or if required as a condition for a bullding permit, at
the time the permit is applied for, would only add a minimal quantity
%o the present consumption of water. LOWBLOW's counsel also cited
Supreme Court cases from which he concluded that Section 2708 of the
Public Utilities Code does not emvision an absolute quantification
of the last drop of water, but rather an application of common sense
and a balancing of equities.2

The counsel for the lot owners further argued that all owners
of legal lots of record as of the date of the comnection ban purchased
their lots with a reasonable belief that Cal-Am could and would furnish
their lots with water. This belief was reinforced on these cases
where a public subdivision report from the Real Estate Commissioner
is required. Since 1957, these reports have contained, either
exXpressly or implicicly a statement by the Real BEstate Commissioner,
based on an evaluation by the staff of the Public Utilities Commission,
that Cal~im would furmish water service. Counsel argues that, by
basing their decision t0 buy their lots on this assurance, the buyers
came within the definition of consumers as contemplated by Section 2708
He also argued that buyers of other lots located within the dedicated
service area of Cal-Am relied on the representation of Cal-Am %o
supply water within itc service area and thus should be considered as
existing consumers.

Following the initiation of the emergency water
conservation and rationing orders described earlier, the president
of LOWBLOW, David L. Hughes, a retired career navail officer,
pointed out to the Commission that the amounts of water being saved
were many times greater than the requirement that would be necessary
to serve the number of additional water consumers that could be
expected should the conmnection ban be lifted for legal lots of record.

2L/ Putke Co. W.U. hssoc. v B.R. Com. (1921) 185 Cal 218; Kern County
Land Co. v R.R. Com. (193L4) 2 Cal 24 25.
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Following Mr. Hughes' presentation the examiner directed
the staff to prepare an independent appraisal of the water requirements
associated with an accommodation of the 1ot owners® predicament.

In response to the examiner's direction, Associate Utilities
Engineer Francis S. Ferraro, P.E., prepared a report, which he
presented at the September 22, 1976 hearing. Mr. Ferraro estimated
that there were approximately 1,500 vacant residential lots in Cal~in's
service area. Should the Commission permit water service to these
lots, construction on approximately 150 would start within one year.
Each single family residence would normally require about 0.34 of an
acre~foot per year. Should low water use appliances and landscaping
requiring minimal water be used, the aanual requirement would drop
0 0.20 of an acre~foot. The initial annual incremental Monterey
District water requirements under these estimates would thus be 51
acre-feet under normal water use conditions and 29 acre~feet using
water conserving appliances and landscaping.

Mr. Ferraro recommended that all lots zoned R-1, single
family residential, be allowed to receive water service from Cal-An
wider the following conditions:

1. 7That applicant for service obtain a building
permit prior to requesting service;

2. That applicant submit an affidavit that he
would:

a. Commence construction within 30 days.

b. Not have any outside landscaping
requiring water use.

Applicants could only submit such an affidavit once, ané no
pember of his immediate family could submit a similar affidavit. XNo
applications for service would be granted wntil Los Padres Reservoir

was filled, an event that would require at least three inches of
concentrated rainfall.




C.9530 Xkw/km

Nancy Stratimeyer, president of the Carmel Board of Realtors
testified that the 30-day limitation for the commencement of
construction would not be sufficient to arrange financing and
suggested 60 days. Walter G. Miller, a lot owner with 2 proceeding
pending before the Commission, testified that anticipating that he
might get water Service, he had approached a bank and had been informed
that the bank would not begin negotiations for a 1loan until water
service had been established.

Examiner’s Request for Water Management Agency Position

Any easing of the connection ban would obviously have an
impact on the amount of water available for service to existing
customers and tO new customers that would be served in the presently
exempted urban renewal projects. The examiner, therefore, seeking
guidance from the local agency formed for the purpose of planning
and dealing with the water supply problem on the Monterey Peninsula,
addressed a letter, dated September 2, 1976, to the Monterey Peninsula
Water Management Agency in which he informed the Agency that the
Commission was entertaining proposals for an easing of the connection
ban for lots of record, and that, in considering proposals for easing
the connection ban, the Commission would appreciate an expression of
opinion from the Water Management Agency as to whether the ban should
be eased and, if so, under what conditions.

At the September 22 hearing, Leo W. McIntyre, director of
public works of the city of Monterey and pro tempore representative of
the agency, reported that the examiner's letter had been Placed on the
agenda of the regular meeting of the board of directors of the agency
on September 20, 1976. Although the board discussed the examiner's
request extensively, no motions were made coziceming the examiner's
request and no action was taken by the board.
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In the abseuce of authoritative local guidance from the
Water Management Agency, the Commission will proceed to consider the
Problenm and to dispose of it according to the Commission's best
concepts of the practiycalities and equities of the situation.
Discussion

In our second Intexim Decision No. 84527 we described in
Getail our understanding of the Monterey Peainsula water supply
situation and our concern that the continued overdrafting of the
Seaside aquifors might result in salt water intrusion which would
render some, or all, of these aquifers unusable. Since that time, as
described earlier, the Del Monte Observation well has been completed
and Cal=Am is in a position to monitor the static water level of the
wain Seaside aquifer.

During the extremely dry period since the completion of the
well Cal-Am has continued to extract water £rom the aquifer of an
annual Trate of approximately 3,500 acre=feet and the water table has
dropped 1.25 feet and, in September, was only 0.83 feet above sea level.
(Iv should be noted that there was, except £or a rare Summer Storm,
virtually no rain during the reported period.)

As mentiomed in Decision No. 8@527,—22/ the completion of
the Canada and Begonia projects would make available an additional
1,500 acre-feet and enable Cal-Am to cut back pumping from the Seaside
aquifers to 2,000 acre~feet and thus permit the recharge of the
aquifer. In the meantime the test well and monitoring program are
available to give advance warning of any salt water intrusion.

Although the water level of the Seaside aquifer is still
dropping, encouraging progress has been made in completing plans and
compiling environmental data neceSsary to initiate the Begonia and
Canada projects. As expressed elsewhere in this opinion, we are
determined, should the envirommental considerations permit, that the
Begonia and Canada projects be initisted and campleted.

25/ Mimeo. page L6.
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The 29 acre~fect that would be required to serve the initial
year's estimated construction, should the staff's recommendation be
accepred, would have increased the water deliveries for the l2~month
period ended September 1976 of 15,891.7 acre-feet by only 0.2 percent.
Should the requirements increase at this rate for the I=year
period before water would become availadle from the Begonia and
Canada projects, the incremental requirements would still be less
than 1 percent of total.

After careful comsideration of all the factors of the
current Monterey Peninsula water situation as described in this

opinion, specifically including the existence of a functioning and
~effective rationing program whose operating phases depend on the water
levels in the two ﬁenminal reservoirs, and, also considering our
expressed intentions concerning the construction of the Begonia and
Canada projects, we conélude that by applying, as urged by lot
owners® counsel, a common Sense interpretation of Section 2708, one
that is practical rather than technical, and one that will lead to
a wise policy rather than mischief or absurdity;gé/ the extension
of service to lot owners of record, substantially in accordance with
the staff’'s recommendarions, will not injuriously withdraw the water
Supply wholly or in part from those who heretofore have been supplied
by Cal~Am's Monterey District.

We have underlined the key word "injuriously”. We recognize
that sharing of the water Supply SO as to accommodate the distressed
lot owners may cause a very slight additional inconvenience to present
consvaers dut, the additional requirements are so negligible compared
to the available supply that, under the rationing program, we do not
believe that present consumers will suffer any detecteble injury.
Should events not turn out as envisaged in this decision, we will, at
the appropriate time, determine what action shouwld be taken.

%/ 45 Cal Jur 2d, Statutes, Sec. 116.
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In reaching this conclusion, we must reject the contention
of counsel for the lot owners that, by virtue of owning property within
the boundaries of the dedicated service arez of a public utility water
corporation, property owners become "consumers". wWebster defines
"consumer” as "one who uses (economic) goods, and so diminishes or
destroys their utilities".2 We accept this definition to be the
usual, ordinary, and commonly understood meaning of the word consumer
as used in the context of Section 2708.28 It secms recasonable to
conclude that, had the Legislature intended that it meant "consSumers”
to include others than those actually using water the Legislature
would have written the statute differently.

We believe that it would not be prudent, however, to ease the
connection freeze until there is some indication that the present
drought has been broken. Accordingly we will accept the staff’s
recommencation that the easing of the freeze become effective when
Los Padres Reservoir is f£illed. We will allow a 90-day grace period
before construction must commence, as being a more realistic allows=ace
for completing preliminary arrangements.

Neither the Commission nor Cal~Am would have any practical
method of determining whether low water use devices will actually
be installed in the interiors of new residences. Fortunately, 2as
previously mentioned, most of the local agencies have adoptod
effective enforceable wator conservation ordimances applicable to new
construction. Cur lifting of the comnection ban will therefore apply
*o the aforementioned cities and the county. Should the remairing two
cities adopt similar acceptable ordinances, we will extend the easing
of the ban to those municipalities.

27/ Webster's Collegiate Dictionary, Fifth Edition.
28/ 45 Cal Jur 2d, Sec. 139.
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Irrigation of landscaping in viclation of a service
applicant's assurances should be readily detectable. Cal—Am will
be directed to minimize service to such a customer by inserting a
flow restrictor at the meter. We shall provide a mechanism for appeal
of such service minimization to the Commission and also provide that
no other legal or equitable action shall accrue against Cal-Am becauqe'
of such service minimization.
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RICENTLY DEVELOPED INFORMATION
CONCZRNING WATER SUPPLY AVAILABLE
FROM CARMEL VALLEY AQUIFER

In response to questions posed by the City of Carmel~by-
the~Sea, Cal~-Am, at the Aagust 23 and 24, 1976 hearings, presented
James Russell Mount, a licensed professional geologist associated
with the firm of Dames and Moore, who reported on the results of
his most recent studies of the Carmel Valley aquifer. Since this
testinmony is closely associated with the environmental questions
pertaining to the Begonia and Canada projects, it will be considered
in connection with our evaluation of these projects in a subsequent
opinion. There has beon additional testimony from Mr. Mount on
this sudject at the current hearings on the staff's Draft ZIR.
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REEXAMINATION OF URBAN RENEWAL EXEMPTION

Background

In our Second Interim Decision No. 84527, when ordering
Cal-Am not to provide water to any new service comnections, we exempted
urban remewal projects. We stated, however, that should growtk in
usage continue at an undue rate, we would reexasmine this exemption.

With the advent of water rationing, the examiner placed
a reexamination of the exemption on the hearing agenda.

The staff prepared a report on the subject of urban renewal
which was presented by Associate Utilities Engineer Franeis S. Ferraro,
- P.E., on September 20 and 21, 1976.

The cities of Monterey and Seaside are involved in urban
renewal projects.

Monterey Project

The single Monterey project, known as the Custom House
Project, encompasses approximately 39 acres in an area north of
Franklin Street between Washington and Pacific Streets. Substantial
progress has been made in completing the project. A convention center
is under comstruction, and bids have been let for a 380-unit hotel
adjacent and integral to the convention center. Final firancing of
& parking garage is awaiting the completion of arrangements for the
hotel. There also are proposals for commercial developments and
parklng facilities t0 be comstructed on some of the remaining parcels.
Substantial amounts of money have been invested in the Custom House
Progect, $8 million in the comvention center alone.

Seaside Projects

Seaside has four redevelopment projects, Del Moante Helghts
Hannon, Gateway, and Laguna Grande.

Del Monte Heights is a residential development located juse
west of the Fort Ord fence. It is sexved entirely by the city's

municipal water System. Nineteen lots and a church sSite are
undeveloped. '
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Hannon is located in the center of Seaside above Fremont
Boulevard. A1l lots are sold and homes have eitker been completed or
are under construction upon all the sites.

Gateway is located between Fremont and Del Monte Boulevards
and La Salle and Qlympia Avenues. It features automobile agencies
and related businesses and has been successful in attracting 2 number
of such enterprises. There are only 20 vacant lots left, 15 of which
have been sold. The 5 remaining lots will be retained by the city for
use as a corporation yard. Of the 15 lots that have been sold, a
SL~unit motel is planned for three and the remaining 12 will be used
for boat sales, auto parts and repair shops, an auto painting shop,
and a bar. . _
Laguna Grande is located along Canyon Del Rey Boulevard
and is divided into three study areas.

The first study area is located at the Canyon Del Rey
Boulevard Exit of the Highway 1 freeway, near <he Holiday Imn. It is
presently under development; a XK-Mart has been completed and a
Security Savings and Loan office is expected to be finished in
approximately 1& months. A supermarket is contemplated, but no
definite plans have been made. :

The second study area is located on the north and east shores
of Laguna Grande, along Del Monte and Canyonm Del Rey Boulevards, south
vo Harcourt Avenue. Secaside intends o use the Shore of Laguna Grande
aS a natural parksite requiring no water except for toilet facilities.
The city owns 7 other parcels and has borrowed $4L65,000 for theipr
development. The city anticipates that an existing building supply
Store at the intersection of Del Monte and Canyon Del Rey Boulevards
will be torn down and a new building will be comstructed. There also
will be a restaurant and a city corporation yard. This Project will
require two to three vears to complete. '
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The third Laguna GCrande project study area is, for the most
part, comprised of a triangle of land between Fremont and Canyon
Del Rey Boulevards and Trinity Avenue. The city has 1o money invested
in this area and has zoned it C-C, civic center district. All
improvements are intended to be made by private investnment. It
appears that this area will gradually be changed from Single family
residences to multiple residential units.

taff Recommendations

| The staff recommended that certain parcels in the Monterey
Custom House Project, for which no proposed use had been formulated,
and that a lot that was surplus from the development of the first
Laguna Grande study area in Seaside, should not be provided water
service. The staff also recommended that, since the third Laguna
Grande study area had not progressed beyond a zoning change, and since
there is no city financing involved, this study area should not be |
exempted from the provisions of Decision No. 84527.

The staff furtber recommended that Cal-Am should be
prohibited, until the water rationing plan is lifted, from supplying
water for irrigation of any new outside landscaping for urban renewal
structures that have not been completed. The staff also recommended
that once the water rationing plan is terminated, ghese projects
should meet the following requirements as a condition for receiving
water service for outside irrigation: |

a. VWhere possidle, plants should be navive,
naturalized, 29/or low water requiring.

b. If automatic sprinkler systems are installed,
they should include moisture sencors (tensiometers)
programmed tooverride the sprinkler controls.

In addition, the staff recommended certain building code
nodifications intended to promote water conservation. These
recommendations have been met by the water conServation ordinances
enacted by the two cities and will not be discussed further herein.

29/ Naturalized plants are thoSe that can survive without care in
an area to which they are not native.

~76~
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The staff has estimated water use of the remaining
developments in the projects as follows:

Monterey Custom House Project:

No restriction on connections[ 80 acre-fect/yr.
With building code revisions and

no landscoping requiring srrigation L2 acre-feet/yr.
With all of the staff recommendations

(including elimination of certain parcels) 34 acre~feet/yr.

For Seaside Projects Excluding Laguna
Grande Study Area ITI and Municipally
Supplied Del Monte Heights:

No restrictions on comnections 22 acre-feet/yr.
With building code revisions and

no landscaping requiring irrigation 12 acre~feet/yr.
Witk all of the staff recommendations '
(including elimination of certain parcels) 11l acre-feet/yr.

Cities' Position

The community development director for the city of Seaside,
Fizoly F. Sutton, and the redevelopment director for the Monterey
Redevelopment Ageney, Gary Chalupsky, both commented on the staff's
proposals. «f |

Mr. Sutton had no objection to the staff's recommendations.
He said that the city of Seaside had issued a change order for the
K-Mart project by which the civy will not imstall landscaping unless
it is successful in bringing in a well adjacent to the oiaMonte welluzg/

30/ Avandonment of the Mionte well was authorized by Decision No.
82394 dated Jamuary 29, 197L in Application No. 54250. The record
in that case indicated that %he water produced by the Monte

well exceeded the EPA's limits for chloride content and Total
dissolved solids.

|
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Should the test well be unbucce ssful the city will use redwood bark
in the planting areas. Mr. Sutton said that tke state Coastal
Commission, which has Jurzsdlctzon over the project, has required
extensive landscapmng. The cmty ‘has advzsed the Coastal Commission
of its decision. M #

Mr. Chalupsky aluo said that the staff recormendations were
acceptable, under the cz*cumstances, to the Nonterey Redevelopment
Agency. He was concerned, however, that a temporary outright
prohibition of extension ofjwater service for new landscaping would
be t00 stringent and would strike at the viability of projects that
are very far along. He suggested that a project-by-project review
would be preferable. He was also concerned that the agency night
not be able to install conduit for sensors in projects where concrete
has already been placed. Changes in previously aporovad landscaping
would require concurrence of the Coastal Commloszon. Mr. Chalupsky
suggested that provision be made for 2 case~by—ca~e review, where
the city and the developers could work out reasonable alternatives
for outside water uses that would bn exorbitant and not rational
in terns of the present water situation.

The staff's recommendations appear to be most reasonable
and will be accepted. Because of the difficul ty of applying the staff’'s
Proposals +0 the many situations that can'be expected to arise during
the completion of the urban renewal progectv, we will provide that
our Executive Director with advice of our chies hydrau,zc engineer
may allow variances on a case-by-case basis where circumstances
warrant. :

i
l.(\




C.9530 kd

EXPANSION OF QORDER OF
INVESTIGATION 70 INCLUDE
RANCHO DEL MONTE DIVISION
OF WATER WEST CORPORATION

By Decision No. 86267 dated Augnst 17, 1976, we expanded
Case No. 9530 to include vhe Rancho Del Monte Division of Water .
Vest Corporation (Water West). Water West serves in an area oa ﬁ
both sides of the Carmel Valley Road located between the |
Los Laureles Grade Road and the community of Carmel Valley Village.
Water West thus separates the Carmel Valley portion of Cal-Am's
service area into two noncontiguous parts. Water for Water West
is obtained from three wells drawing from the Carmel Valley acuifer.

At the August 24, 1976 hearing, Francis F. Ferraro, P.E., |
an assoclate utilities engineer, presented a report of his
investigation of the water supply of Water West. According to
Mr. Ferraro's report, Water West's production and customer growth
over the last four and a half years was as follows:.

Water Pumped Mumber of
Year , (Acre—neet) Customers

1972 215 318
1973 209 : 324
1974 222 333
1975 234 345
1976 (7 months) 169 362

Water West's production and storage capabilities are:

Yearly Pumping Capacity 800 acre~feet

Water Pumped Maximum Month 35 acre-feet

Pumpmng Capacity Maximumm Month 70 acre-feet
%

Total Storage 200,000 galloas
Peak Day Ugage - 400,000 gallons
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Water West's facilities are not interconnected with those
of Cal~Am.

t was Mr. Ferraro's opinion that there was, for the
present, adequate water available to the Water West systemn from
the Carmel Valley aquifer. He concluded that there was presently
no need for restriction or rationing in the Water West area.

Water West's manager, Robert Arenz, testified that he
concurred with the staff's recommendation. He felt that it would
be grossly unfair to his customers to penalize them by imposing
water restrictions because of sins of either omission or commission
by another utility.

The staff report shows that Water West's punping and
storage capacity are more than adequate and we will not order a
connection dban. Should the Carmel Valley aquifer drop, however,
because of lack of recharge resulting from the current drought, it
may be necessary to set hearings pursuant to Sections 350 through
358 of the Water Code, and reexamine this conclusion.
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DEL MONTE PROPERTIES' REQUEST FOR SERVICE TO
OLD CAPITOL TRACT AND DEER FLATS PROPERTIES

Background

In our Secomd Interim Decision No. 84527 we discussed, and
denied, motions by Del Monte for authorization of extension of water
sexrvice to its Old Capitol Tract and Deer Flats pzoperties. Service
to these lands was precluded by our first interim Decision No. 81443.
The circumstances by which service to these propert%es became an issue
in Case No. 9530 were set out in Decision No. 84527==/ and will not
be repeated here. Subsequent to Decisiom No. 84527, Del Monte has
taken back the Deer Flats property and returned the consideration paid
by the purchaser, Monterey Savings and Loan Association.

By a written motion filed October 12, 1976 Del Monte
requested an order of the Coumission declaring the Old Capitol Tract
and Deer Flats properties eligible for water service.

Del Monta's Contentioms

Del Monte submits that Decisions Nos. 84527 and 84683
denying its initial motions were in error. Del Monte claims that,
by virtue of contracts with Cal-Am, and Commission approval of such
contracts, Cal-Am is committed to serve both Deer Flats and the Old
Capitol Tract. According to Del Monte, such a commitment, especially
wnere, as here, it is coupled with significant expenditures made by
Del Monte in reliamce on such commitments and Commission approval,
qualifies these properties as customers of Cal-Am.

Del Monte argues that the fact that water has mot yet been
delivered to the properties does not affect its status as a custonmer,
and for authority cites Butte County Water Users’ Association v Railroad
Commission, (1921) 185 Cal 218. Del Monte further holds that water
need not be delivered to a property to entitle it to the rights of a
customer and cites Sutter Butte Canal Co. v California Railroad
Commission (1927) 202 Cal 179 wherein the Commission set rates for
"econtract consumers” which were treated as customers regardless of
whether they physically received water. '

21/ Mimeo. pages® and 9. .
81~
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Del Monte claims that, according to Section 2711 of the
Public Utilities Code——/ a customer cammot be deprived of his pro rata
share of the available water supply, and also that the Commission is
without discretiom as to who may or may not participate in an available
supply of water. According to Del Monte, where, as in the present
case, the water company has voluntarily comtracted to provide a portion
of its water supply, and where that commitment has been specifically
approved by Commission oxrder, the consumer falls squarely within the
protection of the statute. Del Monte submits that, by statute, its
properties at Deer Flats and the 0ld Capitol Tract must be provided
water service on the same basis as any other Cal-Am customer.

Del Monte contends that neither the individual lot owners
nor the urban renewal projects have any greater right to water than
does Del Monte under its Commission approved contracts. It further
claims that the granting of water service to either group, coupled
with a denial of water to Del Monte, would constitute an unreasonable
discrimination against Del Monte, in violation of its rights to equal
protection. Del Monte states that preference to either the lots of
record or to the urban renewal projects, without the granting ¢f service
to Del Monte, would give rise to a separate enforceable cause of
action in favor of Del Monte without regard to its status as a Cal-Am
customer. |

Del Monte closed its brief with a statement that contimuation
of either the urban renewal exemption or relief to individual lots of
recoxrd, or both, without allowing service to the Old Capitol Tract
and Deer Tlats would constitute umlawful discrimination against
Del Monte in violation of its rights to equal protection and‘would

constitute an unlawful taking of Del Monte's property without due
process of law.

32/ "2711. Section 2710 does mot apply to territory or consumers
which have once been sexved by the corporation. As Dbetween
consumers who have been volumtarily admitted to participate by
the corporation in its supply of water or required to be supplied
by an order of the commission, in times of water shortage the
corporation shall give no priority or preference but shall
apportion its supply ratably among its consumers.”

82w
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Discussion of Del Monte's Arzuments

Del Monte's arguments contend that Del Monte, by virtue of
arranging for the future extension of water service to the properties
it was contemplating developing, or which it ultimately sold to another
party for the purpose of developing, had become a consuzer. To support
this contention, Del Monte relies on two cases to which the Sutter
Butte Canal Company (Sutter Butte), an irrigation company, was a party.

According to the Watexr Users case, Sutter Butte was, in 1919,
supplying water to some 55,000, or slightly more, acres of land, mostly
in Butte County. In September of that ycar the company contracted
with the owners of fourteen thousand four hundred acres of land in
Sutter County to extend its system to supply their lands, and pursuant
to the contract Sutter Butte made the mecessary enlargements and
extensions of its system. ' '

~ The irrigation company's rules required that applications
for watex for the ensuing year be filed by the first of January, and
by that date in 1920 the owners of the fourteen thousand four hundred
acres had filed their applications and paid the company's regular
charge. The three preceding winters had been winters of light rainfall,
and the winter of 1919-1920 was exceptionally dry, so that by spring
it became evident that there was a serious danger of a water shortage.
The company's old consumers, through the instrumentality of an
association known as the Butte County Watex Users' Association, filed
a complaint with the Commission against the company, alleging that
the company would not have water emough to irrigate both their lands
and the fourteen thousand four hundred acres of additional lands, and
asking for an orxrder of the Commission directing the coupany not to
supply the latter.

The matter was promptly heard and decided by the Commission,
our order. being handed down on April 21, 1920.22/ At that time, of
course, it was not possible to know with exactness just what water

33/ Decision No. 7453 dated April 21, 1920 in Case No. 1431
(18 CRC 105).
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conditions during the summer to come would be. We found, ameng other
things, that the fourteen thousand four hundred acres were within

the area which the water company was organized to serve and for serving
which it had made its water appropriations; that in a normal year the
company's supply of water was adequate for the needs of the fourteen
thousand four hundred acres as well as for those of the lands
theretofore served; that at the time the contract between the company
and the owners of the fourteen thousand four hundred acres forx the
supply of those lands was made, and at the time the applications of
those owners for service were presented and accepted, it was reasomable
to expect that the coumpany would have a sufficient supply for all during
the ensuing year, and the company was justified in accepting the
applications. Upon the facts so found, we held, in effect, that the
owners of the fourteen thousand four hundred acres had the status of
consumers of the company and were entitled to be served, and ordered
that they be served on an equal basis with the company's other
consumers.

The Commission's order was upheld by the Supreme Court in a
unanimous decision.

It is implied in Del Momte's arguments that, by contracting
with Cal-Am for construction of water facilities, Del Monte itself
became a consumer. In discussing the lot owners' petition we rejected
the contention that, by mere virtue of owning property within the
dedicated service area of a water utility, the lot owners became
consumers. The distinction between Del Monte's status and that of
the new customers of Sutter Butte is obvious. The irrigation company
made the necessary enlargements and extensions ¢f its system. B3Ry
paying the company's regular charge by the first of January, applicants
for service became consumers, even though irrigation water deliveries
would not commence until later in the year. Thus the provisions of
present Section 2711 applied to them. People, directly or indirectly,
are the consumers of water, not the lands to which the water is applied.

-84~
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Only when lands held by Del Momte are subdivided and sold, and £lesh
and blood human beings consume water for the usual life sustaining and
irrigation purposes, can the occupants of the lands be said to be
consumers. |

The Sutter Butte v CRC decision cited by Del Monte pertains
to charges made under "comtinuous" contracts appurtenant to the land, and
provided that raves for service and charges under the contracts becawme
a licn on the land. The company was levying a perpetual standby chaxge
under the continuous contracts which it was not levying under "threc-
year" contracts. The Commission found this practice disceriminatory
and ordered that the continuous contract customers be eligible for the
same rates as three-year comtract customers. We fail to sce how this
case 1s relevant to the present situation.zﬁ/ ‘

According to the estimates of Del Momte’'s attormey, as
reported in Decision No. 8452222/ the Deer Flats property would
normally require from 50 to 80 acre-feet and the 0ld Capitol Tract
400 to 300 acre-feet. We recognize that this incremental burden would
not be placed on the system at omce, and that, with appropriate
conservation measures, it could be reduced. Until the necessary
production and transmission facilities are provided by Cal-am, this
incremental water requirement could only be met by substantially
reducing the water available to present customers under the rationing
plan. Under present circumstances, a withdrawal of several hundred
acre-feet of water from the supply available to the present consumers,
could only be an injurious withdrawal of supply and not permissible
according to Section 2708 of the Public Utilities Code.

We do not agree that, by authorizing, under stringent
conditions, the continuation of water service sufficient to permit the
completion of omgoing wurban remewal projects, and by allowing, ‘under
even more stringent conditioms, the extension of service to individual

34/ Decision No. 16289 dated March 20, 1926 in Case No. 2126
(27 CRC 765, 768 & 787).

35/ Mimeo. page 21.
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lots of record, we are, by not providing sufficient water to Del Monte
to permit the subdivision and sale of two large tracts of land,
discriminating against Del Momte or depriving it of its property
without due process of law.

It is trite but true that land speculation and development
is a risky business. Del Monte is probably the best informed land
operator in the area. Del Monte was, at one time, an owner of the
water utility itself. The plain fact is, that by assuming that water
sexvice would be available, Del Monte miscalculated, and the market-
ability of its properties has been impaired. The properties, highly
desirable ones, are still in Del Monte's possession; they have not
been taken. Their ultimate deveiopment is by no wmeans precluded.

We have not been persuaded that, by not, at the expense of Cal-Am's
Monterey District water consumers, insuring that Del Monte can, in the
near future, dispose of its properties at a suitable profit, we are
unlawfully taking Del Monte's property without due process of law.

Del Monte's motion will be denied.
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CONSTRUCTION OF REQUIRED FACILITIES

Undex the side heading of "Environmental Impact Report"™ we
referred to our declaration in Decision No. 84527 concerning the
construction of the Begonia Iron Removal Plant and the Canada
de la Segunda Pipeline. Apparently that declaration has been
misunderstood by Cal-Am. To a brief in its rate increase
Application No. 54942 filed on January 22, 1976, Cal<Am
attached the following document:
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"CALIFORNTA-AMERICAN WATER COMPANY

I, ROBERT W. BRUCE, Secretary of CALIFORNIA~AMERICAN
WATER COMPANY, a Californmia corporation, DO HEREBY CERTIFY
that the following is a true and complete copy of a
certain resolution duly adopted by the Board of Directors
of said Company at a meeting thereof duly convened
and held on Qctober 24, 1975, at which meeting a quorum
was present and acting throughout, and that said reso-
lution has not been modified or rescinded and remains in
full force and effect on the date hereof:

RESOLVED, that California-American Water

ny hexeby assures the California Publie
Utilities Commission that the Company will
proceed with the financing and construction
of both the Canada de la Segunda transmission
facilities and the Begonia Iron Removal Plant
project to accomplish improvement of service
in its Monterey District if it is granted
the rates or rate of return it has proposed
for its system-wide operatiomns in the rate
inerease proceedings now pending before the
Comuission identified as Application No. 54942.

IN WITNESS WHEREQOF, I have hereunto affixed my signature

and the corporate seal of said Company this 2nd day of
December, 1975.

[s/ ROBERT W. BRUCE

Secretary

EXHIBIT A"
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In Application No. 54942, Cal-Am requested a system rate

of return of 10.09 percent. In Decision No. 86249 dated August 17,
1976, we found that:

“1l. A maximum rate of retura of 9.2 perceat
related to the estimated 1975 mid-yeaxr rate
base adopted herein is reasonable for the
purposes of tiails proceeding. The maximum
level of 9.2 percent is reasonable only if
substantial progress on the Monterey
district's construction projects is indicated
within 120 days after a f£inal order concera-
ing the envirommental impact of those
projects. In the event that such comstruction
has not progressed to that extent, the
lower level of 8.6 percent is reasonmable
for all districts except Monterey Peninsula
district and the present rate levels for
the Monterey Peminsula distriet will be
reasonable until it is indicated that a
watex supply adequate for future needs
will be available to customers in the
Monterey service area."

The demands of Cal-Am, with the Begomia and Canada
projects held as hostages, were thus not met by the Commission. At

the September 20 hearing Mr. Bruce testified that Cal-Am was
evaluating whether the rate relief granted in Decision No. 86249

was sufficient to permit it to proceed with financing of the
facilities.

28/ On December 13, 1976, Cal~-Am filed Application No. 56936 for
authorization to issue a promissory note in the amount of
$L,000,000. We are pleased to see that Cal~Am is finally
taking the step needed to put its System on a financially
sound basis.. VWe do not, however, feel that this belated
filing rectifiec Cal-Am's foot-dragging over the years and
we feel that the discussion of financing, or the lack thereof,
in this decision is still appropriate. After all, the money
is not yet in Cal~Am's account and the uses to which the
money may be put have not yet occurred.
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The construction of the Begonia and Canada projects is
imperative, especially since Cal-Am, in the time following our
Second Interim Decision No. 84527, has demonstrated its inability
to render adequate service in its Monterey District, and has
requested the Commission to institute water rationing.

The Commission recognizes that Cal-Am has, without a direct
order on our part, proceeded in a diligent manner to obtain the
production of an envirommental data statement. Somehow, however, the
management of American Water Works seems to have gained an impression
that this Commission is amenable to bargaining with the public
utilities under its jurisdiction.

In Decision No. 86249 we proviged Cal-Am with a rate of
return 0.3 percent higher than the rate recommended by our staff as
being adequate for the financing of the projects. The financial
evidence in this case c¢learly demonstrates that these projects can be
financed. Further, when we permitted American Water Works, through
Cal-Anm, to acguire the water properties in question, it was upon the
personal assurance, given in sworn testimony at a public hearing, of
American Water VWork's president that the parent company was in the
position to provide capital funds and would provide such furds as needed.

Let us make one thing clear. This Commission has no
intention whatsoever in engaging in any haggling with the management
of Cal-Am, and of American Water Works, over the construction of the
Begonia and Canada projects. So that there are no doubts on that
score on the part of the management of those companies, we will herein,
without prejudging the outcome of the environmental impact hearings,
order initiation of construction of these facilities within 120 days
after the effective date of a favorable final order concerning the
environmental impact of these projects, and order their completion
within 850 days after such effective date.

To make our position even more clear about the seriousness
wita which we take the construction of these facilities, Cal-An is
placed on notice of the provisions of Section 2107 of the Public

=50~
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Utilities Code. Failure to comply with this order may result in a
penalty of 32,000 for each day that either the initiation or completion
of the construction of the Begonia and Canada projects is delayed.

FINDINGS AND CONCLUSIONS

1. It would not be approporiate under present circumstances to
make any changes in Cal-Am's Moaterey District rate structure at this time.

2. Cal-Am, by not financing and constructing the necessary
production, storage, and transmission plant, has failed to furnish and
maintain such adequate, efficient, Jjust, and reasonable service,
instrumentalities, equipment, and facilities as are necessary to
promote the safety, health, comfort, and convenience of its patrons
and the public, as required by Section 451 of the Public Utilities Code.

3. The Commission has, acting under the authority contained in
Section 701 of the Public Utilities Code, taken together with its

responsibility under Sections 451, 816, 817, and 851, the power, and
in this instance the duty, vo direct Cal-Am to cease the payaent of
dividends or other transmission of funds to American Water Works, its
employees or subsidiaries, except in payment for value received.
Under the circumstances as developed in the record of this case, this
power should be exercised and such payments be prohibited until such
time as the Commission shall find it prudent to permit their
restoration.

L. Cal=-Am should be authorized and directed, commencing at such
tine as any water rationing plans prescrived by this Cozmission are no
longer in effect, to provide water service for use in irrigation of
outside landscaping in the urban renewal projects of the cities of
Monterey and Seaside, in accordance with the following cbnditions only:

l. Plants are native, naturalized, or low water
requiring.

2. Automatic sprinkler systems include moisture
sensors, programmed to override the sprnnkler
controls.
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The ZExecutive Director of the Commission should be
suthorized to grant case~by-case variances from the above provision.

5. Ordering Paragraph L4 of Decision No. 84327 in Case No. 9530
should be modified to prohibit new water service to connections for
the lots in Monterey's Custom House Project labeled F-16, D=1, Z-1,
E-2, E~3, H~2, E~l, and I-1l on Exbibit &4 and to the surplus parcel
of approximately 10,000 square feet located in Seaside's Laguna
Grande Project Studi"Area I near the ¥~Mart. Cal-Am shall not provide
water to new service connections in the Seaside Laguna Grande study
Area III project, other than those that could be served without the
urban renewal exemption. |

6. Water West has not, at this time, reached the limit of its
capacity to supply water. A connection ban is therefore not appro—-
priate. ~

7. The limited extension of water service t0 the pronerty of
individual lot owners of record in accordance with the termsc znd
conditions set out in the order that follows will not injuriously
withdraw the water supply, wholly or in part, fronm those who hereto~
fore have been supplied by Cal-Am’s Monterey District.

8. Cal-Am should be authorized and directed, commencing at
such time as Los Padres Reservoir shall be filled to overflow, ™0
accept applications for water scrvice from individual lot owners of
record aceording to the terms and conditions set out in the oxder
that follows.

9. The motion of Del Monte for an order declaring the 0ld
Capitol Tract and Deer Flats properties to be eligible for water
service should be denied.

10. The Begonia Iron Romoval Plant and Canada de la Segunda
projects are, should environmmental considerations permit their
construction, urgently needed to alleviate the present critical water
supply situation in Cal=-Am's Monterey District.
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ll. Cal~-Am should initiate the construction of the Begonia and
Canada projects within 120 days after the effective date of a
favorable final order'concerning the environmental impact of these
projects, and should complene the projects within 850 days after such
effective date.

12. Cal-Am is admonished that should it £ail To comply with our
directives herein concerning the initiation or completion of the
Begonia and Canada projects, it may be subject to a penalty of $2,000
for each day that either the initiation or completion of either the
Begonia or Canada project has been-delaved.

13. Case No. 9530 should be continued.

SEVENTH INTERIM ORDER

IT IS ORDERED that:

1. TUntil further order of this Commission, California-American
Water Company shall pay no dividends, nor otherwise transmit any finds
0 American Water Works Company, Inc¢., or to any subsidiary, officer,
or employee of American Water Works Company, Inc., except in payment
for value received.

2. California-American Water Company is authorized and directed,
commencing at such time as any water rationing plans prescrided by
this Commission are no longer in effect, to provide water service for
use in irrigation of outside landscaping in the urban renewal projects
of the cities of Monterey and Scaside, in accordance with the following
conditions only:

l. Plants are native, naturalized, or low water
v requiring.

2. Automatic sprinkler systems include moisture

sensors, programmed to override the sprinkler
controls.
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The Executive Director of the Commission is authorized
T grant case~by-case variances from the provision of this ordering
paragraph.

3. Ordering Paragraph 4 of Decision No. 84527 in Case No. 9530
is modified to pronibit new water service t0 connections for the lots
in Monterey's Custom House Project labeled F-16, D-l, E-1, E-2, -3,
H~2, E-L, and I-1 on Exhibit 8L and to the surplus parcel of approxi~
mately 10,000 square feet located in Seaside's Laguna Crande Project
study Area I near the K~Mart. ' Californii-American Water Compony shall
not provide water to new service connections in the Seaside Laguna
Grande study Area III project, other than those that could be served:
withCut the urban renewal exemption.

L. California=~American Water Company is authorized and directed,
Commencing at such time as Los Padres Reservoir shall be filled o
overflow, to accept applications for water service from individual
owners of record of lots which are, at the date of this decision,
zoned for single residential use. Service to the lots of such owners
of record shall be subject to the conditions attached as Appendix C.

5. Tho motion of Dol Monte Properties Company entitled "Motion
for Order Declaring the Old Capitol Tract and Deer Flats Property
Eligible for Water Service"™ is denied.

6. California-American Water Company snall, withim one hundred
twenty days after the effective date of a favoeradle final order of
this Commission concerning the environmental impact of the Begonia

-
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Iron Removal Plant and the Canada ce la Segunda Pipeline projects,
iniviave the construction of said projects, and shall complete said
projects within eight hundred £ifty days after the effective date of
such final order.
The effective date of this order shall be twenty days after
the date hereof.
8an Franeisoo-

Dated az v ~ .y California, this
day of JANUIARY [ 1977

;* ; FPresident

- -

-
- o

A - W

u;h._"’
. . ,
Gi)*bﬁJ\;:X. - :>// lEmlin =T
. Lt i ool 7
| i~
a (o ., a

‘-
L
.'--‘

L

. | S Commissioners
B E)" Lo f:hﬂnyzz
. E gf : "z v . ‘ :5'_.. E 4




C.9530 kw

APPENDIZ A

LIST OF APPEARANCES

Respondent: Dinkelspiel, Pelavin, Steefel & Levitt, by Lenard Veiss,
and Harvey Schochet, Attorneys at Law, and Charles ce Young
Elkus, Jr., for California-American Water Company.

Interested Parties: Graham & James, by Boris H. Lakusta and David J.
Marchant, Attorneys at Law, Donald G. Huvbard, Attorney 2t Law,
John M. Lotz, and James Saunders, for otandex lntermational
Corporation; Hebard R. Olsen, for Ord Terrace Water Quality
Committee; Chickering & Gregory, by James E. Burns, Jr., Thomas J.
Mellon, Jr., and David R. Pipott, Attormeys at Law, £or Del Monte
Properties Company; L. w. Mc intyre, for the City of Monterey;
Allan D. LeFevre, for Gallaway and Sons; John M. Moore, Lttormey
at Law, for Carmel Valley Limited; Dave Stewart, for Monterey
Pacific, Inc.; John Kramer, Attorney ax Law, for Richard Meffley,
Department of Water Resources; John Crivello, for the City of
Seaside; Hal C. Green and Nancy Strathmever, for Monterey Board
of Realtors and Carmel Board of Realtors; Halph Games, Leo E.
Thiltgen, Philip Nelson, and Tom Scardina, for Moanterey ‘ounty
Building Trades Council and Monterey County Labor Council;
Donald G. Hubbard and A. David Parnie, Jr., Attorneys at Law, for
Lot Owners without Bemefit of Land or Water; William C. Marsh,
Atvtorney at Law, for Urban Remewal Agency of the City of Monterey;
Frank W. Langham, Jr., for Monterey Peninsula water Management
Agency; David M. Hoilingsworth, Attormey at Law, for Henry Yamanishi
and the Monterey Eay Landscaping Association; w,
for Redevelopment Agency of City of Seaside; Boris H. Lakusta and
David J. Marchant, Attornmeys at Law, for Lot Owners withouv Bonefit
¥ Land or Water; and Loren E. Smith, Edwin B. Leec, Melvin J. Vercoe,
and Thomas Collins, for themselves.

Commission Staff: Cvril M. Sarovan and Lionel B. Wilson, Attorneys
at Law, and Melvin MezekK, fOr The Commission Stais-
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APPENDIX B
Page 1 of 3

Tabulation of Decisions in Case No. 9530

C.9530 - Order Instituting Investigation of Cal-An's Monterey
District. Filed April 3, 1973.

D.81443, 5/30/73 - Interim Order. Prohibits extending or accepting
distribution mains within or from Monterey Peninsula District
system to sexrve new developments. Denied motion f£or interxim
ordexr granting certificate to serve Hidden Hills area. Denied
motion for 6 months' continuance.

D.81987, 10/10/73 - Cal-Am authorized to extend service to sub-

divisions Carmel Views #4 in Carmel Valley and William in
Seaside,

D.84527, 6/10/75 - Second Interim Ordex, A.53653, for certificate to
sexrve Hidden Hills development denied without prejudice. New
water connections in Monterey Peninsula District prohibited
except in municipally sponsored redevelopment or remewal
projects or unless a valid building permit has been issued
prior to effective date of order. Investigation expanded and

continued.

D.84683, 7/15/75 - Demied rehearing. Modified D.84527 by exempting
property granted variance from D.81443 by D.81987. Effective
date of D.84527 is 7/15/75.

D.84858, 9/3/75 - Order Extending Time. Time for compliance with

Ordering Paragraph 6 of D.84527, complete test well, extended
to 1/31776, and commencement of monthly monitoring reports,
extended to 2/29/76. )

Examiner's Ruling, 10/8/75 - Examiner rules that Begomia Iron
Removal Plant and Canada de la Segunda Pipeline projects are
not emergency gzo’ects, that Cal-Am is propoment of the

projects and shall pay deposit required at or before filing
EDS.

Examiner's Ruling, 12/1/75 - Denies supplemental motion £iled 10/2/75
by Cal-Am asking Commission determination that Begonia Iron

%ggzyal Plant and Begonia well are not subject to provisions of
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D.85409, 2/3/76 - Third Interim Order. Petition of Mayors of
Peninsula cities that ban on new watexr service connections to
lots of record be lifted subject to city's control of
connections. Denied.

Examinex's Ruling, 5/6/76 - Denies motion filed 4/1/76 by Cal~Am
that Commission make a finding and decision that Cal-am's
Canada pipeline and Begonia plant projects will not have a
significant effect on the enviromment and that there be prepared

a "Negative Declaration' rather than an Envirommental Impact
Report.

D.86042, 6/29/76 - Oxder Extending Time. Time for compliance by
Comnission staff with Ordering Paragraph 10 of D.54527
re reports extended to 8/13/76.

D.86051, 7/2/76 - Fourth Iaterim Order. Initiates water rationing
by Cal-An in Monterey District, in 3 restrictive phases,
triggered by available supply in distribution reservoirs,
Phase 1, effective 7/2/76.

D.86267, &/17/76 ~ Amencment to Order Iastituting Investigation
naming Vater West Corporation as additional respondent.

D.86270, &/17/76 ~ Fifth Interim Order. Established water rationing
Phase 1/2 to become effective immediately and be effective
until further order of the Commission.

D.86747, 12/14/76 -Sixth Interim Order. Changed authorized evening
watering hours of 5:00 p.m. to 7:00 p.m. to 4:00 p.m. to 6:00
p-m. Made these hours effective during period of standard
time and original hours of 5:00 p.m. to 7:00 p.m. effective
during period of daylight saving time. '
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Status of Related Proceedin§s
Initiated Since April 3, 1973

D.82394, 1/29/74 - Authorized sale of Monte well and site of

approximately 1/6th acre. Well water of poor quality and well
not in use except as observation well.

D.85620, 12/30/75 - €.9962. Request by Peter H. Klaussen for water
service connection. Denied.

D.86249, 8/17/76 - Authorizes filing of revised rate schedules.
Higher rate schedules (excegt Schedules Nos. BH-1, MO-7
V-9FL, and V-9MC) expire 5/

>

0/77 with extension permitsed up

to 120 days after effective date of final order concerning EIR.
Lower rate schedules to then become cffective. Directs
rehiring equivalent number of men dismissed for ecomomy reasons
in Sweetwatexr and Coronado Districts. Orders that capital

structure shall not have more than 50 percent borrowings from
nopaffiliates.

C.10006, filed 11/17/75 - Benn v Cal-Am for water service connection.

Submitted 9/3/76.

A.56334, filed 3/18/76 - Miller for order cf cxemption from
provisions of D.84527. Submitted 5/3/76.

C.10083, filed 4/19/76 - Enterprise Camnery Partnershin v Cal-Am

for water service conmection. O=Zf calender oa request Of .
complainants.

C.10088, filed 4/21/76 - Preatice v Cal-Am for water service
connection. Pending.

C.10156, filed 8/5/76 - Zughes v Cal-im for water serviee coamection.
Pending. .

C.10173, filed 9/15/76 - Uxecis v Cal-Am for water service commection.
Pending.
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Conditions for Service to Lot Cwners
of Record Under Ordering Paragravh 4

Applications for service under Ordering Paragraph 4 will be
accepted only in the following areas: Del Rey Oaks, Seaside,
Monterey, Pacific Grove, and the Zone 11 area of the Montercy
County Flood Control and Water Conservation District.

Applications for other areas in the Monterey District of
California-American Water Company will be accepted only after
the local governmental agency has emacted a water conservation
ordinance acceptable to the Commission. Approval of such
ogginances will be by means of a letter from our chief hydraulic
engineer.

Applicants for water service must sign a declaration with
California-American Water Company stating:

a. OQutside landscaping will not e irrigated.

b. Within 90 days, construction will start on a home
in which applicant intends to live.

An applicant (including any member of his or her immediate
family living under the same premises as the applicant) may
receive water Service under these provisions only once.

Violations of the conditions specified by subparagraph 3.a above
shall result in the following penalties:

a. First violation: Written warning by California~American
Water Company that a further violation will result in
water rostrictions.

b. Second violation: California~imerican Water Company shall
restrict the customer's water service by inserting a device
0 reduce the customer's water flow at his meter to that
which will flow through a one-eighth inch orifice, and such
restriction shall be removed only after a one-week period
has elapsed, and upon payment by the customer to California~
Anerican Water Company of 2 $25 reconnection fee.

Subsequent violations: California~American Water Company
shall restrict the customer's water service by inserting a
device to reduce the customer's water flow at his meter w
that which will flow through a one-eighth inch orifice, and
such restriction shall be removed only when a thirty-day
period has elapsed and the customer pays to California-
Anerican Water Company a $25 reconnection fee.




6.

@

C.9530 iw/im

APPENDIX C
Page 2 of 2

Customers receiving service under the conditions set forth in
this ordering paragraph who consider themselves to be aggrieved
by any action taken or threatened to be taken pursuant to these
conditions shall have the right to f£irst petition the Commission
staff, ard such petition may include a request for interim relief.
Any person not satisfied with the decision of the staff, which
shall be by a letter from the Executive Director of the
Commission, shall then have the right to file a formal complaint
with the Commission and may include a request for interim relief.
No other action at law or in equity shall accerue against California—
American Water Company because of, or as a result of, any matter
of thing done or threatened to be done pursuant to the provisions
of these conditions.

These conditions shall remain in effect until further order of
the‘Commission. S , -
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California~Anerican Water Company

COMMISSIONER WILLIAM SYMONS, JR., Dissenting

The Commission majority presumes to arrogate to itself today the power

to interdict payment of dividends by companies under its jurisdiction.

.This unprecedented step is an illegal and unnecessary act of coercion.

It is unnecessary because factes to date show that California-American
Water Company is moving rapidly ahead with plans to construct the needed
Canada de la Segunda pipeline and Begonia iron removal plant in conformance
with cur rate-fixing order of Ruguss 13, 1976 (D. 26249). The engineering
plans were drawn and submitted. Hearings on the Eavironmental Impact Report
started Decemder 6, 1976 and are currently in progress,

An "argument £rom necessity" supposedly underlies today’s Order. It is
based on an appraisal that financing for these projects is not likely, except
by diversion of the company profits. No portion of these earnings are to be
available for dividends; the idea is to convert them instead to internally
generated funds for plant expenditure, ‘This appraisal refuses to take into
account further facts knownvto us ~-= that the utility has secured a proposed
$4,000,000 project construction loan fromlthe Bank of America. (See A. 56936,
"Applicatioﬁ to Execute Loan Agreement” filed by California-American Water
Company with this Commission on December 13, 1976.) The proposed decision
approving this loan is before us on the public Agenda for the Commission
Conference of Janwary 11, 1977.

Why then, if the s¢enaric of necessity ¢an no longer he maintained, the
stubborn push to go forwand with this precedent~setting order to prohibit
payment of dividends? I believe the answer is precisely this: to set a
precedent = to expand significantly the power of the Commission. Understand
that our August 13, 1976 Oxdexr was drawn up in a traditional rate-making moce.
In order to prod the company, we authorized a 9.2% rate of return systemwide,

but if needed progress in construction did not occur, the rate of return would




¢. 9530 - 0. @B07 o

fall back to 8.6% Zor all districts (and lower fér the Monterey Perinsula
District)~(D.86249). The facts show California-American Water Companyy has
responded to this order and has made the progress required therein. But

ha&ing to work in the rate-making mode, even if it proves effective, is chaffing
to some at the Commission who believe that they could use further power. However,

as the California Supreme Court has reminded us in Pacific Televhone and Telegravh

Comnany vs, Public Utilities Commission, 34 C 2d 222, our regulatory authority
is not broad in all areas: it is broad in some areas and speeific in others.

Referring to the Public Utilities Act, the Court stated, page 827:
"The act qrants to the commission broad reculatory powers, which
may conveniently be divided into two classes. The comnission
has been given broad powers to regulate the relationship of the
utility to the consumer; thus it can determine the services that
must be provided by the utility and the rates therefor. It has
also been given certain specific powers to regulate the manner
in which the utility provides the required services to safeguard
the utility's ability to serve the public efficiently at
reasonable rates; . . ." (Emphasis added)

Thus with regard to rates and services we have bpoad powers, but as to the
nanner of provision we have certain specific powers as laid down in statute.
Foliowing the Court's analysis, the Z£act that we are specificaily empowered
to authorize new'stock‘issues, does not mean the Legislature was giving us

total power over stocks and dividends related thereto, nor that we were empowered

to divert profits, which we had previously authorized and the utility has earned,

from dividends into plant expenditures. While some commissioners may £eel, that
by virtue'of the appointive office they hold, they are on the board of directors
of every public utility in the state, this is not the law. Nor will be $0
until these companies are made state corporations.

Equally repugnant is the improper confiscation of property inherent in this
act, but it is not necessary to rely on'thisﬂpoint,Jgiyéh that the ban on
dividends is defective as unjustified bﬁz necessity .and unauthori

San Francisco, California
Janwary S, 1977
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- California~American Water Company

COMMISSIONER VERNON L. STURGEON, Concurring in Part and
Dissenting in Part

I concur with the rationale, purposes and
objectives of this decision. I dissent, however, to the
"modus operandi.'" Precluding the payment of dividends, I

feél, is unlawful, unnecessary and counterproductive.

San Francisco, California :>//, 47(4V
January S5, 1977 A .

VERNON L. STURGEON
Commissioner




