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Decision No. 86867 
BEFORE THE PUBLIC UTILITIES COMMISSION OF TrlE STATE OF CAlIFORNIA 

WINTON WA'rER COMPANY7 INC., 

Complainant, 
v. 

YOSEMITE GLASS COMPA.J."'rr, BUD RAYMO~TD, 
HO~lARD McCULLOCH, 

Defendants .. 

) 

-----------------------------) 

Case No. 10009 
(Filed November 25, 1975) 

Schreiner and Sperry, by .Samuel A. Spem, Attorney 
at Law, for Vli..'1.ton vlater Company, Inc., complainant. 

Warren A. 'Palmer, Attorney at Law, for Yosemite Glass 
Company, Bud. Raymond, 3.."ld Howard McCulloch, defeneants. 

Cleo D. Allen, for the COmmiSSion staff. 

OPINION ... _- .... _-- ..... 

On November 25, 1975, T:linton "'a.ter Company, :t"lC. ('Jlinton) 
.filed a complaint against Yosemite Glass Company, Bud Raymond, and 
F~ward McCulloCh (defendants). The complaint alleges tha.t: 

1. Defendants are operating a public utility water system in 
the certificated area of Winton without having obtained a. certificate 
of public convenience a"ld necessity from this COmmiSSion, and 

2. Defendants are installing water mains parallel to existing 
water mains of Winton and plan to provide water service to a new 
subdivision developed by defendants tor which Winton has filed to 
include in its certificated service area. 

The complaint requests the Commission to order defendantz 
to cease and desist !u.-nishing water service to areas for which Winton 
holds a certificate of public convenience and necessity and that 
defendants cease and desist ~"ltaining and fu.-nishing water serviee 
through mains being laid by defendants parallel to the water mains 
of ltlinton. 
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. Defendants filed a.."'L answer to the complaint on J anua.ry 8, 
1976 in which all allegations were denied. In the answer, defendants 
contended that water is being furnished as a matter of accommodation 
to neighbors to whom no other supply 0 f water is equally available 
and that because TJlinton refused to furnish proper and adequate 
water service, the Commission lacks jurisdiction over the defend~~ts 
pursuant to Section 2704 of the Public Utilities Code. 

Public hearings were held before Examiner Banks at Merced 
on May 27 and 2$, 1976. The case was submitted on May 2$, 1976 
subject to filing of concurrent briefs )0 days after receipt of the 
transcript. 'l'he briel's and the transcripts have been received and 
the matter is now ready for decision. 

Subsequent to filing the complaint, the Commission sta£~ 
mado a field investigation of Winton. The staff determined that the 
subdivision in question is wholly within the filed service area of 
the complainant and that defendants have not filed an application 
to obtain a certificate of public convenience and necessity to 

operate as a public utility. The staff concluded that defendants 
are providing or holding themselves out as being able to proVide 
utility water service in the service area of the complainant as shown 
in the tariffs on file with the Commission and that to permit the 
defendants to persist in their operation would be against the 
Commission~s long-standing poli~ against service area fragmentation. 
The staff recommended that the cease and desist order be issued. 

In 1973, complainant and defend3nts entered into a main 
extension contract whereby defendants were to provide 3nd install 
mains, service connections, fire hydrants, a woll site, a well, and 
a small stand-by tank and pump in the Winton 1f~or Suixiivision (Winton 
rr~or) for an estimated maximum co st 0 f $25,000, refundable under 
the 22 percent, 2o-year refund rule of the complainant.. The 
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complainant was to provide public utility servic~ to Winton Manor. 
The main extension contract was modified by an oral agreement, the 
terms of which are in dispute. The parties agree that the oral 
modification provided that defendants were to purChase a larger tank 
than was originally contempla.ted and the complainant was to re~..ll'"oish. 

it prior to providing water service to Winton Manor. The disagreement 
is whether defendants were required to complete the well prior to 
complainant's refurbishing the storage tank. 

Pursuant to the main extension contract, the defendants 
installed the mains, fire hydrants, and service connections.' No w~ll 
was drilled. In 1973 complainant interconnected its system and 
furnished water service at its tariff rates to Winton Manor. Due 
to the dispute .and consta."lt complaints from customers of Winton Manor, 
the defendants drilled a well and installed a storage tank and pump 
on the lot tbat was supposed to be used by complainant to service 
Winton Manor. On September 2, 1975 defendants disco~"lected Winton 
Y~or from complainant'S system and commenced serving the lot owners 
in Winton V~or from a new well at a monthly rate of $5. 

On November 10, 1975, the complainant ~iled an action in 
the Merced County Superior Court for a~ injunction to restrain 
defendants from providing water service to Winton Manor lot owners, 
for breach of the main extension contract, and for damagcs.lI 

The complainant avers that the o:lly issue to be resol",ed by 
the Commission is whether or not the defendants are operating as a 
public utility in the certi.ficated area of complaina"lt a."'l.d that 
raisi."'lg the issue of the quality of service in 1973-1975 and :;::roguing 
ancillary issues is nothing more than a diversionary tactie or. the 
pare of defendants. The complainant also claitlS tllat s~rvice 

When the action in Superior Cou.-t was riled the defendants in 
agreement with cocplai ... ·l.ant ceased collecting the :oonthly charge. 
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problems would be non~xistent had the defendants installed the well 
to serve Winton Manor pursuant to the main extension contract. In 
addition, it is alleged that defendants sought a main extension 
contract from the complainant in order to obtain local approval of 
their final subdivision report. 

The defendants contend that Winton Manor is not within 
the authorized or certificated service area of complainant and that 
the interCOnnection of complainant's system 'With the 'Vlinton system 
and the service provided thereby was temporary in nature, not 
dedicated to public use and in violation of complainant's filed 
tariffs. 

At the hearing and in their brief, defendants argue that 
the main extension contract executed February S, 1973 is invalid 
and unlawful because it was an unlawful devia":ion from the utility'S 
filed tax-if! schedules; that the contract is uneni"orceable and 

invalid under contract law; that the contract ~/as never executed.; 
that the service per!ormed by the complainant in 1973-1975 was 
temporary in nature and that the physical interconnection of 
defendants' and complainant's water systems was illegal; <J:'ld that 
it is 'beyond the physical and fin~cial ability of the utility to 
serve Winton Manor. 

The defendants· argument regarding the validity of the 
main extension contract is not persuasive. During the 197~-1975 
period when complainant was furnishing water to vlinton Manor, both 
parties performed as though a valid contract existed... It was after 
agreement could not be rCll¢hed on whether the storage tank purchased 
by d.efendants should 'be refurbished by complainant before the well 
drilling commenced and after this complaint was riled that de~endants 
asserted that a valid contract did not exist. The oral amendment 
to the contract though not performed does not render the contract 
void and unenforceable. 
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In addition, defendant Bud Raymond testified that he 
fu-~i$hed the estimate for Winton to include in the main extension 
contract.. The figure furnished included all water mains~ service 
co~~eetions? fire hydrants, a well, a pump, and a well site. His 
understanding was that his costs were to be refunded pursuant to 

Commission approval. Mr. Raymond stated that the disagreement began 
when complainant'S vice-president failed to refurbish the storage 
tank he 'purchased to supply Winton Manor. 

With respect to the deviation from the utility's filed 
tariffs and the Commission's general orders, we note that such 
deViation was with the full knowledge of the Commission staff, as 
testified to by staff witness Allen, with the hope of strengthening 
a small utility in order that satisfactory service be affo~ded 
complainant's customers. 

We also disagree with defendants' citation of Decision 
No. SOlOS, Antelop~ VAl1ev Water Company, 73 Cal pac 4$5~ for the 
proposition that the mere filing of a service area map does not 
confer operating rights on a utility and that in such a situation 
the utility acts at its peril. 

In Ant~lope Valley the applicant so~~t a Commission finding 
and order that certain real property was not within the service area 
of Antelope Valley. In that decision we stated that: 

~ ..... the filing by a utility of a tarif! serviee 
area map or description, and the accepta~ce 
thereof by the Commission, does not have the 
effect of mak~~g uncertificated, contiguous 
territory described therein part of the utility'S 
service area. While such rnap or description 
rna disclose the utili tv's intention to serve 
an area, the artta 1 tse~f d.oes not act'la 1 v 
become part of its service territoEY until it 
h~s been phvsically interconnected to the 
utility'S svstern or a valid main extension 
agreement has been executed between the utilitx 
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~~d the owr.er of the land involved. The effect 
of fl1ing such a map is ~o indicate, ~~ti1 it 
is modifie~ or Withdrawn, the utility·s intention 
to dedicate service to the area in accordance 
With applicable provisions of law and the 
utility's tariffs." (Emphasis added.) 
Further, that decision found that Antelope Valley's water 

system was not physically interconnected to the disputed service 
area an~ there was no main extension agreement. 

The facts herein are undisputed. The parties entered into 

a main e~ension contract and the facilities were phYSically inter-
connected. The hearing disclosed that tho parties disagreed over 
the refurbishing o:f the larger storage tank and drilling a well 't9 
furnish water to Winton ~~or. It was after the defendants drilled 
a new well, installed a larger storage tank, and disconnected 
complainant's facilities and this complaint was filed that defendants 
decided the main extension contract was void a."'ld unenforceable. 

Based on the foregoing, we are of the opinion that the 
requested cease and desist order should issue. 
Findings 

1. Winton holds a certificate of public oonvenience and 
necessity to operate as a water utility in the to-wn of Winton, County 
of Merced. 

2. On October 2, 1975 t'linton filed with the Commission a 
tariff map which showed its service area to include the area known 
as Winton Manor Subdivision Units 2, ~, and 4. 

;. Defenda~ts are the developers of Winton Manor. 
4. Defendants do not possess a ce~tificate o:f public conve

nience and necessity to opora~e as ~ water utility. 
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5. Winton and defe~da~ts, 07 Howard McCulloCh, entere~ into 
a main extension eO:ltract. on June 27, 1973 whereby Winton was to 
furnish public utility water to Winton Manor thro~h water mains 
.::l-"ld serti-co connections to be installed 'by dcfend~ts. 

6. The main extension contract provided that defendants were 
to install facilities to be used to provide public utility water 
service. The cost of the install~d facilities, to be treated as an 
advance subject to refund, was not to exceed $2;,000. A well and 
pump were to be supplied by defendants. Complainant commenced 
furnishing water service to lot owners in Winton ~~or in 1973. 

7. During the 1973-1975 period the complainant provided 
service to Winton Manor. 

e. The mai.."l extension contract was modified by oral agreement 
which prOvided that defendants were to purchase a larger storage 
tank to serve vlinton rtk)nor and complainant was to refurbish -ehe tank .. 

9. Complainant :J.."'ld defendants could not agree on who was to 
perform first under the oral modification. 

10. In April 1975 defendants commenced ~~stal1ation of a well. 
On Sel'tember 2, 1975, attar completion of the well, water service 
from Winton was to~ated by dofenda"lts' physical disconnection of 
complainan~·s service. 

11. Until the defendants terminated service from "flinton the 
service area of Win'COn was interconnected with ~"inton Manor .. 
Con c1 'Usions . 

1.. The Commission has jurisdiction over the issue rc.1zed in 
this proceeding .. 

2.. The filing of a t.ari££ service area map or description for 
an area contiguous to the utility·s certificated area which is 
interconnected with the utility'S certificated area and for whiCh 
a main extension contrac~ has been executed has the effect of making 
the area a part of the utility'S certificated area .. 
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.3. ~li!'lton Ma."lor is loca.ted in t~G Winton certificated 

area. 
4. The requested cease and desist order should be issued. 

ORDER _--.. ... --
IT IS ORDERED that:o 

1. Defendants Yosemite Glass Company~ Bud Raymond, and Howard 
McCulloch shall cease and desist from furnishing water service to 
persons Within the area known as Winton ¥~or Subdivision Units 
2, 3, and 4. 

2. Further, said defendants shall cease and desist laying, 
maintaining, or .i'urnishing water through pipes or lines laid for 
the Winton Manor Area. 

The effective date of this order shall be twenty days after 
the date harco f. 

Dated at 1Irn' __ San __ F_r:l_ll_CiSCO'_oo ____ , California~ this \~ 
day of __ ,_t_'_~~_N_II_M_~Y _____ : 

Comm1ss1oners 


