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Decision No. lggng:ga

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

KINGS ALARM SYSTEMS, INC. )
dba AMERICAN PROTECTION
INDUSTRIES-ALARM DIVISION,

Conplainant,
Case No. 9914

(Piled May 9, 1975;
amended August 22, 1975)

V.

PACIFLC TELEPHONE & TELEGRAPH
CO., GENERAL TELEPHONE COMPANY
OF CALIFORNIA,

Defendants.

QRDER REVOKING DECISION NO. 86161
AND OPINION AND ORDER ON REHEARIN

On August 3, 1976 the Commission Issued Decision No. 86191
in Case 9914 wherein complainant Kings Alarm Systems, Inc. (Kings)
dba American Protection Industries~Alarm Division, alleged 1t
was overbilled in the amount of $84,950.33 by Pacific Telephone
and Telegraph Company (Pacific) and $5,202.41 by General Telephone
Company of California (General). Kings sought reparations from
Paciflc and General in the foregoing amounts plus interest.

Decision No. 86191 denled the relief requested by Kings. Kings'
petition for rehearing was not filed in time to automatically stay
D. 86191. On September 7, 1976, Pacific and General both filed
Oppositions to the petition for rehearing.

In its lengthy petition for rehearing Kings alleges substantial
legal error in Decision No. 86191 and prays the Commissiop to vacate
i1ts order and enter a new order granting reimbursement to Kings
for the overcharges alleged. Upon reconsideration of the entire
record and the undisputed facts we are persuvaded that the grounds
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alleged by Kings are sufficient to cause us to grant the reliefl
requested dy Xings to the extent provided herein. (Pub. Util. Code
Sec. 1736) Since the only issues pertain to application of agreed

facts, we ¢ not believe that further evidentiary proceedings are
required.

SUMMARY OF THE FACTS

The basic facts are not in conflict. During the period
complained of, December 2, 1968 through August 17, 1974, Pacific
and General supplled Kings with a pair of wires between Kings'
customer locations and its monitoring station. The pair of wires,
together with egquipment supplled by Kings at the customer locations
and the monitoring location, enadled Xings to supply its customers
"MeCulloh effect” burglar alarm service involving the transmission
of 2 direct current signal on a 30 baud, interexchange, all metallic
signal channel. \

A general deseription of the McCulloh effect burglar alarm
service provided to Xings is as follows: |

The telephone company supplies a pair of wires (2 wires)
between Xings' monitoring station and its customers. Thus the
utility provided connection between the customer locations and the
nenitoring station 1s all metzllic. Xings supplles receilving
equipment and 2 wire to ground at its monitoring station, and a
sensor, sending equipment, and a wire to ground at each customer
location. When an alarm ¢ondition occurs at a customer locatlion,
1t 1s detected by the sensor. By the process of interruption, 2
signal 1s sent to the monitoring station over the two wires by
opening the pair of wiresc. Immedlately thereafter the same signal
1s sent through the ground connection. The ground thus provides a
backup for the pair of wires by producing 2 redundant signal.
Consequently, if one of the two wires should become broken or
otherwlse incapacitated so that the initial signal could not pass
te the monitoring station by Interruption, the alarm signal can
5till be sent from the other wire to ground.
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The record shows that from 1940 to 1953, Pacific Tariff 104-T
expressly provided for a channel with ground return charged at the
rate of $1.50 per interexchange mile per month. Channels with
metalllc return (a pair of wires), which permit the customer to
derive an additional channel by providing a ground return at his
own expense, were charged at the rate of $3 per interexchange mile per
month. Thus metalllic return channels were bllled at twice the rate
of ground return channels. In 1953 Pacific Tariff 104~T and the
private line gulde schedule were amended. Thereafter, until August
17, 1974, the tariff made no distinction between metalllic return
and ground return channels., However, Pacific continued to bill
metalllic return channels at twice the rate of ground return channels.
On December 2, 1968 the tariff in dispute went into effect. The
published rate per Interexchange channel was made 90 cents per month,
although Pacific, through tariff interpretation, billed at the rate
of $1.80 when metallic return channels were utilized. On August 12,
1974 Pacific filed a revised Tariff 104-T, effective August 17, 1974,
which expressly provided a2 separate and distincet billing rate for
MeCulloh effect service at the rate 5L $2 per interexchange mile
per channel per month. The revision was made in order to specifically
provide a service which would satisfy the requirements of McCulloh

ffect service and replace the nontariff preexisting practice of
billing as though two single service ground return channels had been
supplied:

Thus, during the period at issue, Pacific Tariff 104-T
provided a charge of 30 cents per mile per month for interexchange
¢hannels without distinguishing between metallic return and ground
return connections. During thls same period of time Kings was
billled as though i1t were using two signal channels at the rate of
$1.80 per interexchange mile per month although 1t was actually
supplied a metallic return facility from which Kings dexrived its
own ground return channel by supplying ground return equipment at
its own expense. Tarliff 104-T effective December 2, 1968 expressly
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proﬁided that customers by the use of thelr own equipment could create
additZonal channels from the channels furnished by the utility for
signaling purposes. After August 17, 1974, when the amended
Tarifl 104~T became effective, Kings was billed for 2 single
¢hannel at the new tariff rate of $2 per interexchange mile per
month. It is noted with emphasis that during this entire period
there was n0 change in the operating equipment by which Xings was
served. k

The record shows that in April, 1974 Kings' service billing
was transferred to General. This was done becuase Kings is located
in General's service area. Upon completion of the transfer of the
b1lling procedure t¢ General, it was discovered by the bookkeeper at
Kings that Pacific had been charging more for interexchange mileage
than General was charging after taking over the billing, even
though the actual service received by XKings was precilisely the same.
The bookkeeper notified Pacific that she would not pay Pa¢ific's
final db1ll until the difference in billing between Pacific and CGeneral
had been resolved. It developed that General was following the
practice of charging for the Interexchange palir of wires at the single
c¢hannel rate of 90 cents per mile per month whereas Pacific had been
following the practice of charging for two channels at $1.80 per |
mile per month for the same pair of wires. After the complaint by
Kings to Paciflic, General began billing Kings at the rate of
$1.80. The billing rendered by Pacific and General indicated only
total amounts owed and did not show any cost bdreakdown for the
service provided. Xings pald under protest the charges demanded
by Pacific and brought this action.

Kings contends that it should have been billed at the published
tariff rate for one signal channel during the period at issue and

not for two channels as charged by Paclfic through interpretation
of iLts tariffs.
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Pacific's explanatiorn for villing an interexchange all metallic
connection for Mclulloh effect service as two channels 1s based on
the policy that all metallic facilities are not usually provided |
for interexchange channels. Therefore, the use by one customer of
all metallic interexchange facilitles reduces the number of
interexchange channels which would otherwise be avallable.

Paclific argues that this customer use of 2ll metalllc Interexchange
channels jJustifles a tariff interpretation of double the rate
charged for non metallic interexchange signal channels, consistent
with 1ts discontinued tariff which expressly provided for such 2
charge. | |

After four days of hearings, complainant and defendant, at
the request of the hearing examiner, each submitted 1ts proposed

inal decision and order. General did not present any wltnesses
or evidence tut was represented at the hearings and submitted a
proposed decision and order similar toO that submitted by Pacific.

DISCUSSION

Although Pacific cites cases supporting consistency of
interpretation of tarlifls, the cases cited do not appear to be
applicable here. The decisions on which Paglfic rests its position
deal with a situation in which 2 regulatory agency is interpreting
its own rules and regulations and 4o not contemplate a situation as
exlsts here where a utility, after Initiating changes in 1ts own
tariffs, interprets the new tariff to 1ts benefir.

Kings, on the other hand, has c¢ited substantial authority to
the effect that where a tariff is capable of more than one interpre-
tation, the utility must interpret the tariff so as to give the
customer the lowest possidle rate. Transmix Corp. v. Seuthern
Pacific Co. (1960) 187 Cal. App. 2d 257; Apex Smelting v. Southern
California Gas Co. (1962) 60 CPUC 74. Although Pacific introduced
testimony and evidence as to the intentions of its employees with
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respect to the framing and interpretation of the Pacilic tariflfs at
issue, 1t 1s 2 matter of settled regulatory law that the intention
of the framers of tariffs cannoet he given controlling weight.
Pacific Freight Tariff Bureau {1927) 30 Cal. RRC 372; San Francisco
Milling Co. v. Southern Pacific Co. (1529) 33 Cal. RRC 178&;
Westrope v. Northwestern Pacifie Railmoad Co. (1931) 36 Cal. BRC
616; Consolidated Vultee Alreraft Corp. v. Atchison Topeka and
Santa Fe RR Co. (1945) 46 Cal. BRC 147; Cal. Crem. Co. (18965) 64
CPUC 5%0. ‘

Seection 532 of the Public Utilities Code proxidits 2 public
wtllity from charging for services rendered other than as specified
in Lts tariff schedules on file and in effect. Before 1953 Pacifilc
had a tariff which expressly distinguished between ground return and
metallic return. (Exhidbit No. 25, pg. 4.) During the time at Lissue
(1968-1974) Pacific's tariff, modified at Pacific's request,
eliminated this distinctlion. (Exhibit No. 25, pgs. 2=3.) The recoxrd
shows that Facific again changed 1ts tariff in 1974, (Exhidits Nos.
9 and 10) after Kings discovered that 1t was being billed dy Pacific
for two channels and by General for a single channel, (Exhibit Neo. 17)
although the actual service equipment proviced Xings did not
change. Accordingly, 21l reasonable dounts as ¢o the meaning of the
tarliffs as written hy the utility must he resolved against the
uti}i;y. %Transmix Corp.; Apex 3mel<ing Co. supra. and Southern
Pacifiec Co. (1963) 61 CrPUC 58. .

During the period at issue, the only applicable rate appearing
in the tariff 1s a charge for a single channel at 90 cents per mile.
After the Paciflc tariff was amended in August of 1§74, the only
applicadble rate appearing in the tariff is a ¢harge for 2 single
c¢hannel at $2 per mile. Xings is entitled to be charged the lowese
applicable rate published in Pacifice's tariffs. Therefore, curing
the time at Issue Kings should have been charged for 2 single
¢channel. Accoﬁd&ngly pursuant to the provisions of Section 532 of
the Pudblic Uvilitles Code, Kings should be provided with the rellefl
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it has requested in the form of reparations for overcharges from
Pacific and General to the extent such relief 1s availadle pursuant
to Public Utilities Code Section T36.
Seection 736 provides that all complaints for damages resulting

from the violation of any of the provisions of Sections 494 or 532
of the Public Utilitles Code shall be filed with the Commission
within three years from the time the cause of action accrues and not
after. Kings' complaint was filed on May 9, 1975. Section 532
aiso provides for an extension of six months of the three'ygér
perlod from the time of written notice of disallowance by the utility
of the claim for refunds. The record shows substantial correspon-
dence between Pacific and Kings regarding Xings claim andé its.
g@lsallowance by Pacific. Accordingly, relief should be granted to
Kings in the form of reparations with Ainterest from Pacific and
General running from November 9, 1971 to August 17, 1974. Townsley
v. PTE&T Co. (1972) T4 CPUC 341 at 344. See 2also Apex Smelting
Co. supra.

| The exact amount of reparations due Kings 1s not of record.
Therefore, the partles will be directed to submit to the Executive
Director an agreed computation of reparations, with interest at the
rate of T percent per annum. Should Kings and defendants not reach
an agreement as to the amount of sald overcharge and interest, this
matter may be reopened 'for supplemental proceedings. Chromeraflt
v. Davies Warehouse Co. (1960) 57 CPUC 519.

FINDINGS OF FACT

l. Kings is a company providing alarm services to the pudblic
and defendants Paclfic and Ceneral are public utilities regulated by

this Commission and providing certain private line services to Kings
pursuant to tariff.
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2. During the period complained of by Xings, December 2,
1968 through August 17, 1974 Pacific and General supplled Xings
wlth 2 pair of wires in a continuous loop between Kings customer
locations and its monitoring station.

3. The pair of wires, together with equipment supplied by Kings,
enabled Xings to provide I1ts customers MeCulloh effect burglar alarm
service. This service requires an all nmetallic interexchange
communications channel between Kings' monitoring location and the
customer locations.

4. When an alarm condition exists, McCulloh effect service
permits 2 metallic return signal to be sent from the customer location
to Kings monltoring location over the palr of wires by the process
of interruption. Immedilately taereafter the same signal is sent
through a ground return connection provided.by Kings at the customer
- location and at the monitoring location thus providing a redundant
signal.

5. TFrom 1940 to 1953 Pacific tariff 104-T provided for a
ground return channel at the rate of $1.50 per interexchange mile
per month. A channel with metallic return (a pair of wires) was
charged at the rate of $3.00 per interexchange mile per month.

6. In 1953 Pacific tariff 104-T and the private line gulde
schedule were amended. Thereafter, until August 17, 1974 the tariff
made no distinction between metallic return and ground return
¢hannels.

7. During the period Decemder 2, 1968 when the charges in
dispute became effective, until August 17, 1974 Pacific tariff 1047
provided a charge of 90 cents per interexchange mile per month for
an Interexchange channel without distingulshing between metallic
return and ground return connections. During this period tariffl
104-7 expressly provided that customers by the use of their own
equipment, could create additional channcls from the channels
furnished by the utility, for signaling purposes.
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8. TFrom December 2, 1968 until August 17, 1974, Xings was
pilled for two signal channels at the rate of $1.80 per interexchange
mile per month. ' |

9. Effective August 17, 1974 Pacific's revised tariff 104~T
expressly provided a separate and &istinct »illing rate for MeCulloh
effect service at the rate of $2.00 per channel per interexchange
nile per month. ‘

10. After Augus® 17, 1974 when the amended tariff 1Q4-T
became effective Kings was bllled for a single channel a2t the newi‘
tariff of $2.00 perwinterexchange mile per month.

1l. Prior to, during, and after the period at issue, Decemder 2,
1968 through August 17, 1974, there was no change in the operating
equipment by which Kings was served.

12. Pacific billed for the Jointly provided services Ifrom
December 2, 1968 to April 14, 1974, at which time service biliing
was transferred to General. From the period April 14, 1974 to
August 17, 1974, General billed for the Jointly provided services.

13. Upon compietion of the transfer of the billing procedure
$o General, Xinzs discovered that Pacific had been charging for two
interexchange channels per month while after taking over the billing
General charged for only one interexchange channel. Shortly after

Kings® complaint to Pacific, General began billing Kings for two
channels. '

CONCLUSIONS

1. A utility may not charge or receive a different compensation
Por any cervice rendered other than as specified in 4ts tariff
sehedules on file and in effect. Wnere 2 tariff is capadble of more
then one interpretation the utility must interpret the tariff so
as to give the customer the lowest possible rate.
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2. TFacts in thic case show that Pacific and General during
the period at issue interpreted their tariff to apply a charge of
double the published tariff rate for the service provided to Xings.

3. The testimony of Pacific's witnesses as to the Intentlons
of i1ts employees with respect o the framing and interpretation of
Pacific's %ariffs aﬁ 1ssue cannot be gilven controlling welght.

L, All reasonable doudts as to the meaning of Paclific's

tariffs 2% issue as written by Pacific, must be resolved against
Pacific.

5. Xings 1s entitled to be charged the lowest applicadble rate
published in Pacific's tariffs during the perlod at issue.

6. ‘The only applicable rate appearing in the tariffs is 2
charge for 2 single interexchange channel at 90 cents per mile per
month.

7. Kings should be provided with the reliefl 1t has requested
in the form of reparations of overcharges from Pacific and General
to the extent such relief is availadble pursuant te Publlc Utilitles
Code Section 736.

8. The period for which reparations may be obtained runs from
November %, 1971 to August 17, 1§74.

§. "he exact amount of reparations due Xings is not of
record. Therefore the parties will be directed to submlt to the
Executive Director an agreed computation of reparations with interest
on the amount of the overcharge at the rate of seven percent per
annum.

10. Should Kings and defendants not reach an agreement as O
the amount of gald overcharges and interest, this matter may be
reopened for supplemental proceedings.
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QRDER

Based upon the evidence of record and <pon the diseussion,
findings and conclusions set forth adbove,

IT IS ORDERED THAT:

1. Decision No. 86191 is hereby revoked.

2. The relief requested by Kings in its petitlion for rehearing
15 granted to the extent that 1t is consistent with the discussion
herein and in 3ll other respects 1s denled.

3. Within ten days after the effective date of thls order
Pacific, General and Kings will together submit to the Executlve
Director an agreed computation of reparations to be refunded %0
Xings with interest on the amount of the overcharge at the rate of
seven percent per annum, consistent with the discussion hereln.

L., Within thirty days after the receipt of the statement of
the agreed upon amount of reparation, the Exccutive Director shall
notify the parties whether an obJection will be interposed dy the
Commission or the Staff with respect to the propesed payment., If
the parties are notified that no objection will dbe Iinterposed,
payment wlll be made within ten days from the date of such notice and
a recelpt for sald payment shall be filed herein 2s soon as possidle
thereafter by defendants.

5. Any unresolved dispute remaining as to the amount of over-
charges to be refunded %o Kings may be referred by any party to the
Commission for further action and the entry of 2 supplemental order
should such be necessary.

The effective date of this order shall be twenty days after the
date hereof.

Dated at San Francisco , California this %7 cay of
JANUARY  , 1977. | |

“Comulssioners




