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Miles Tank Lines (Miles) and Edwin S. Acker have filed a
document entitled "Appeal of Examiner’s Ruling on Motion to Quash
Subpoenas and Motion for a Protective Orderv. The Attorney General
filed a response to the motion.

Previously, the Commission issued 10 subpoenas at the
request of the Attorney General requiring those subpoenaed to
testify and produce documents at depositions in this matter. The
California Trucking Association (CTA) filed a motion to quash all
the subpoenas and a motion for a protective oxder. The Attorney
General responded and opposed the motions. On January 14, 1977,
Examiner Tanner, who was at the time the assignéd examiner, issued
an Examiner's Ruling denying the motions. Thereafter, the CTA filed
a purported appeal from the ruling. As hereinafter indicated, the
Commission does not ordinarily entertain or pass upon rulings of its
presiding officers prior to a decizion on the merits of a matter. In
the instance of the purported appeal of CTA, Commissioner Symons
placed before the Commission a request that the challenged subpoenas
be stayed pending further decision of the Commission. On January 25,
1977, the Commission voted 2-2 on the request of Commissioner-Symons.
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On Janvary 28, 1977, Examiner Jarvis, one of the examiners presently
assigned to this matter, notified the parties that no stay had bheen
issued and that the ruling of Examiner Tanner continued to be in
effect. ' .

On January 5, 1977 at the request of the Attorney General,
the Commission issued a subpoena to testify and produce documents on
deposition to Acker, individually, and as precident of Miles.
Thereafter, Acker and Miles filed motions to quash and for a
protective order. Examiner Porter, one of the assigned examiners,
issued an Examiner's Ruling denying the motiors. This purported
appeal followed.

The Commission has determined that it is appropriate te
set forth its applicable procedures to bring to an end the
procedural wrangling among the parties and provide for the orderly
and expeditious disposition of <this matver.

There is no appeal from a procedural or evideatiary
ruling of a presiding officer prior to consideratioa by the
Commission of the entire merits of the master. The primary
reasons for this rule are to provent piecemeal disposition of
litigation and to prevent litigants from frustrating the Commission
in the performance of its regulatory functions by inundating the
Commission with interlocutory appeals on procedural and evidentiary
matters.

Section 310 of the Public Utilities Codel/ provides in part
that: "The evidence in any investigation, iagquiry, or hearing may
be taken by tie commissioner or commissioners to whom such '
investigation, inguiry, or hearing has beéern assigned, or, iz his or

1/ ALl rgferences arc vo the Public Utilities Code unless otherwise
stated. |
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their behalf, by an examiner designated for that purpose.™ Section
311 provides in part that: "The exauminers may administer oaths,
examine witnesses, issue subpenas, and receive evidence, under such
rules as the commission adopts.” Section 312 provides in part that:
"The commission and each commissioner may issue writs or summons,
subpenas, warrants of attachment, warrants of comnitment, and all
necessary process in proceedings for contempt, in like manner and
to the same extent as courts of record.” In addition, Section 7
provides that: "Whenever a pnower is granted to, or a duty is
imposed upon, a public officer, the power may bde exercised or the
duty may be performed by a deputy of the officer or by a person
authorized, pursuant to law, by the officer, unless this code
expressly provides otherwise.”

Pursuant to the aforesaid sections, as well as
Sections 1701 and 701, the Commission has adopted Rules of Practice
and Procedure. Rules 62, 63, and 65 provide as follows:

"(Rule 62) Designation. Vhen evidence is to be taken
in a proceecing before the Commission, one or more of

the Commissioners, or an Examiner, may preside at the
hearing.

"(Rule 63) Authority. The presiding officer may set
hearings and control the course thereof; administer
oaths; issue subpoenas; receive evidexnce; hold
appropriate conferences before or during hearings;
rule upon all objections or motions which do not
involve final determination of proceedings; receive
offers of proof; hear argument; and fix the time
for the filing of briefs. He may take such other
action as may be necessary and appropriate to the
discharge of his duties, consistent with the
statutory or other authorities under which the
Commission functions and with the rules and
policies of the Commission.

"(Rule 65) Rulings. The presiding officer shall rule
on the admissibility of all evidence. Such rulings
nay be reviewed by the Commission in determining the
matter on its merits. Ian extraordinary circumstances,
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where prompt decision by the Commission is
necessary to promote substantial justice, the
presiding officer may refer the matter to the
Commission for determination.”

Vhile presiding officers prepare p“oposed reports or
proposed decisions, the prlnczples established by the courts
which deal with piecemeal review of rulings and interlocutory orders
are applicable to their rulings. (People ex rel Dept. Public
Works v Romano (1971) 18 CA 34 63, 67 fn 1; Gosney v _State (1970)
10 CA 34 921, 928; Gibson v Savings and Loan Commr. (1970) 6 CA 34
269; Caruse v Snap~Tite, Ine. (1969) 275 CA 24 211.)

A record of Commission proceedings is taken by a court
reporter. (Section 1706.) The Commission's rules establish

rocedures for briefs or oral argument. (Rules 75, 76.) Thus,

a party contesting a ruling of a presiding officer has a full record
when the entire matter is reviewed on its merits by the full
Commission. (Rule 65.) Unless a presiding officer refers a ruling
to the Commission pursuant to Rule 65, there is no provision in the
rules for consideration of a ruling prior to consideration on the
merits. Zven when a presiding officer, in extraordinary
circumstances, refers a ruling to the Commission, the ruling
continues in effect and must be followed unless deferred or
suspended by the presiding officer, Uhere a2 purported appeal is
filed by a party from a ruling of a presiding officer the
Commission's rules do not provide for any formal Commission action
prior to the disposition of the entire matter on its merits. The
ruling continues to be in effect and must be followed by'the
parties. Nothing should be abated because of a hope that a
Commissioner might present the matter to the full Commission and
that the full Commission might act thereon prior to consideration
of the matter on its merits. Failure to comply with a ruling may
result in the imposition of appropriate sanctions.
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The present matter arises from subpoenas issued in
connection with depositions noticed at the request of the Attormey
General. Section 1794 provides that:

"The commission or any commissioner or any party

may, in any investigation or hearing before the
conmission, cause the deposition of witnesses
residing within or without the State to be taken

in the manner prescribed by law for like

depositions in ¢ivil actions in the superior

courts of this State and to that end may compel

the attendance of witnesses and the production

of books, waybills, documents, papers, and accounts.”

The subpoenas were duly issued by the Commission and the Examiner's
Rulings were made pursuant to law. If there has been a fajilure to
comply with the rulings, the aggrieved Pariy may apply for sanctions.
(Code of Civil Procedure Section 2034; Public Utilities Code
Sections 1792, 2113.)

| As the matter is presently before us, we make the |

- following observations for the guidance of the parties. We beliewve
that the contention that the Attorney Ceneral has no standing to
participate in a proceeding before the Commission to be frivolous.
(Public Utilities Code Sections 170, 1702, 1705; Rules 53, 54.)

We find no abuse of discretion in the Exaniner's Ruling issued by
the presiding officer; the ruling was correct.




C.5436 Pev. 194 kd

IT IS ORDERED that the depositions noticed by the
Attorney General be rescheduled and proceed forthwith.

Because the depositions relate to a presently calendared
matter, the effective date of this order is the date hereof.

Dated at ___ San Franmciseo  , Califormia, this

day of MARCH . 1977.

'Ereszaenu

Commirsionor Willinm Svmons, Jr., being
aecessarlily nbssnt. ¢i< not participato
1m thoe dispositien of this procoedins




