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Decision No. 871.70 

BEFOR:E !'HE PUBLIC UTILITIES COMMISSION OF THE STA'XE OF CALIFORNIA 

MARVIN GOLDnl:l elba SUMMER.WIND, 
Compla:Lrulnt,. 

vs. 
Case No. 10282 

('Filed March l4, 1977) 
GENERAL TEIEPHONE OF CALIFOP.NIA, 

Defendant. 

Ps.ul Fitzgeral~ Attorney at law, for complainant. 
Louis k. Ito, ~uty District Attorney, County of 

LOs Angeles, for John It. Van De KAmp, Los 
Angeles County Disttict Attorney; Edward M. DaviS, 
Chief of Police of the City of los Angeles; and 
Peter J. Pitchess, Sheriff of Los Angeles County; 
inte:rvenors. 

Hart, Snyder, & Johnson, by Dale W. Johnson, Attorney 
a t Law for defenclant. 

Jasper Wi i1iams , Attorney 4t Law, for the Commission 
staff. 

INTERIM OPINION 

The complainant alleges that the defendant terminated 
complainant's service of thirty-nine telephone numbers at 2:10 p.m. 
on March 11, 1977 pursuant to Rule 31, Sehedule Cal. P .U.C. No. D&R, 

(Rule 31) Advice Letter No. 1877, based upon Appendix "A" of DeciSion 
No. 71797, dated December 30, 1966, which telephone service termination 
was ordered by Richard L. Olson, vice president of the defendant, after 
the de£encta.nt was served with a court document denominated ''Finding 
of Probable Cause" signed by MAry. E. Waters, Judge ~f the Municipal 
Court, Los Angeles J'udic~l District, dated. March 7, 1977. The 

telephone numbers involved 4re attached ~ the complaint as Exhibit A. 
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l~~e complainant alleges that he operates e legitimate legal 
t~lcphone answering service business and has not used the telephone 
equipment and n~ers for any illegal pu.-po~e~ In addition he 
alleges that the telephone service was terminatec wi~r~ut prior 
knowledge, without prior notice.~ without prior hearing, and withou~ 
opport\l!lity to present evidence or any defense, in viola~ion of his 
right3 to dt:e process ar..d equal protec:ion of th&! law~ .:::.nd of ~e 
decisional law of Celiforr~a and tac United States; and allcges ~t 
he. has been denied tights ~ranteed by the First Arc.e.tlOment to the 
United States Constitution and related provisions of the Cc.lifo::n:"'..3. 
Constitution in tha.'t the ac~ion taken' by defendant eO:lStitutes a 
prior reseraint infringing on free speech. Complainant fuxth~= 
c.lleges that to the extent that the summary provision t:.~il~z;ed fo: 
~c~nation of service ~s sanctioned by Decision No. 71797, 66 CPUC 
675 1 and p~omulgation 0: the resul~ing tari=f~ the ~rif£ is 
\:!'l.constitutional and void. '!'he complainant cites cases in his 
cocpla.i:lt and briefs whic~'l he believes susta.in his position. 

'I 

The comp-lainant s~cks Q orde:: requir.:..X:.g the defendant to 
fortawith restcre telephone service or, in tae alte~tive, to order 
a heari~g to commence ~cdiately and penG~g said hca~~g gran~ ~ 
tI:le ~terim relief of the restoration o£ full telephone service 
pending decision 1:>y tae CommisSion, as provided in the defendant' So 

Rule 31. 
Rule 31 provides in part as follows: 
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"lEGAL REQUIREMEN'I'S FOR REFUSAL OR 
DISCONTINUANCE OF SERVICE 

"california Public Utilities Commission's Decision 
No. 71797 in Case No. 4930 requires that each 
communications utility, operating under the 
jurisdiction of the Commission, include the 
provisions of the rule set forth in Appendix fA' 
of that decision as a part of the rules in the 
utility's eariff schedules. Accordingly, 
Appendix 'A' of Decision No. 71797, Case No. 4930, 
is quoted herein: 

'APPENDIX "A" OF DECISION NO. 71797 
'1. Any communications utility operating 'Under 
the jurisd1ctton of this Cormnission shall refuse 
service to a new a.pp11eant, and shall discomlect 
existing service to 8. subscriberz upon receipt 
nom any authorized official of J.,aw enforcement 
agency of a writing, signed by a magistrate, as 
defined by Penal Code sections 807 and 808, 
finding that probable ceuse exists to believe that 
the use made or to be made of the service is 
prohibited by law, or that the service is being 
or is to be used as an instrumentality, directly 
or indirectly, to violate or to assist in the 
violation of the law. 
'2. .A:ny person aggrieved by any action taken 
or threatened to be taken pursuant to this 
rule shall have the right to file a complaint 
with the CommiSSion and ma~ include therein a 
request for interim relief. The remedy provided 
by this rule shall be exclusive. No other action 
at law or in equity shall accrue against any 
cOtXlImlnications utili ty because of, or as a result 
of, any matter or thing done or tbreatenec1 to be 
done pursuant to the provisions of this rule. 

'3. If cotmm.mieations facilities have been 
ph~sica.lly disconnected by law enforcement 
officials at the premises where located, without 
centra.l office disconnection, and if the:z:e is 
not presented to the conmnrniC4tions utilitjr the 
written finding of a magistrate, as specified 
in paragraph 1 of this rule, then upon written 
request of the subscriber the communications 
utility shall promp.tly ~estore such service. 
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, 4. Any concerned law enforcement agency sb.a.ll 
have the right to CoterrJ.ission notice of any 
hearing held ~y the Commission -pursuant to 
paragraph 2 of this rule ~ and shall have the 
right to participate therein, including the 
right to presene evidence and argument and to 
present and cross-exnmine witnesses. Such law 
enforcement agency shall be entitled to recei-ve 
copies of all notices and orders issued in 
such proceeding and shall have both (1) the 
burden of proving that the use made or to be 
made of the service is prohibited by law, or 
tha t the service is being or is to be used as 
an instrumentality, directly or indirectly, to 
violate or to assist in the violation of the 
law, .and (2) the bu%'den of persuading the 
Commission tba.t the service should be refused 
or should be restored.'tf 

Pursuant to paragraph 4 of Rule 3l, J'ohn K. Van De l<a.mp, 

Los Angeles County District Attorney; Peter J.
o 

Pitchess, Los Angeles 
County Sheriff; and Edward M. Davis, Chief of Police of the City of 
Los Angeles; were properly notified of the filing of the complaint 
and of the date, time, and place of bearing; and thereafter these 
three persons filed petitions for leave to intervene pursuant to 

Rule 53 of the Commission's Rules of Practice and Procedure" and on 
March 17, 1977 an answer was filed by Jolm K. Van De Kamp as an 
intervenor. 

The intervenor t s answer denies that the complainant operates 

a legitimate legal :elephone answering service business and alleges 
that the telephones were used directly and indirectly to violate the 
penal statutes, or to assist in the violation of penal S1:atutes, 

and denies eMe the complainant has been deprived of any rights to 

due process and equal protection of the laws. The intervenor '.requests 
an order denying the complainant immediate restoration of telephone 
service pending a decision of the Commission and requests the setting 
of the adjudication hearing at the earliest poss!ble date. 
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After proper notice;, a bearing was held in los Angeles on 

M£~rch 21 and 23;, 1977. A hearing was not held on March 22 because 
the complainant's motion on March 21, to continue the matter until 
M£LX'ch 23, wa.s gra.n::ed. 

At the hearing on March 21, 1977 the petitions of va:n De 
Ka.mp, Pitchess;, and Davis to intervene were granted and the inter
venors thereafter were permitted to participate in the case as set 
forth in paragraph 4 of Rule 31. 

The complainant seeks immediate interim relief on the 
theory that the procedure set forth in Rule 31, which procedure 
was followed by ~~e law enforcement officials and the defendant 
involved herein, is illegal, unconstitutional, and void, And on the 
theory that the affidavits of Sergeant R. 3. McGuire and Deputy 
Sheriff Paul George, and the attachments referred to in the "Finding 
of Pr9bable cause" dated :March 7, 1977 end signed by Judge Ma.ry E. 
Waters of the Los Angeles Judicial District, was insuffiCient basis 

_ for the finding of probable cause that the telephone numbers involved 
herein were at the tfme being utilized for illegal purposes as required 
by paragraph 1 of Rule 31. 

Exhibit 1, Affidavit For Probable Cause; Exhibit 2 
attachments "AU through "ccce";, numerous ~ts;, some of which are 

incorporated by reference in Exhibit 1; and Exhibit 3, Finding of 
Probable cause; were received in evidence. 

The complainant and the intervenors stipulated that Judge 
Mary E. Waters read Exhibit 1;, and perused Exhibit 2~ and thereafter 
signed Exhibit 3, Find!.ng of Probable cause. The Commission takes 
official notice that as of March 7, 1977, the date Exhibit 3 was 
Signed, I"i.3.ry E. Waters was a judge of the Municipal Court of the 

Los Angeles Judicial District and as such was a magistrate a.s defined 
by Sections 807 and 808 of the Penal Code. None of the other parties 
had any objections to the stipulation. 
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e Except as set forth above, no evidence whatever was 

-·78 '. 

. . ".tI.a 
~ 

presented by any party to show that 1:00 complainant is or is not 
entitled to immediate intertm relief as requested. 

Pursuant to paragraph 2 of Rule 31, the Commission has 
discretion to grant the interim relief sought by complaintLnt. 
~ether the Commission should order re3tor~tion of service pending 
the completion of hearings and the issuance of a final decision is 
a ease-by-case determination. 

One of the complaixlAnt' s contentions for the granting of 
interim relief is that the attaehments referred to in the "'Finding 
of Probable Causeu dated March 7, 1977 and signed by Judge Mal:y E. 

Wate~s ~ere insufficient basis for the finding of probable cause 
that the telephone numbers involved were being used for illegal 
purposes as required by paragraph 1 of Rule 31. The Commission is 
not the proper forum to challenge the magistrate's "Finding of 
hobable cause". 'I'he magistrate's ''Finding of Probable Cause" is not 
unlike a search warrant in that the same legal standards for probable 
cause are the appropriate tests to be applied. The pro?er forum for 
the complainant to challenge the msgistrate' s "Finding of Probable 
Cause" is the crl.m:nal courts. This Ccmmission does not make findings 
of probable cause as a prelim;nary to having telephone service 
disconnected pending full evidentiary hearings. We modified . 
procedures to be followed to prOVide that law enforcement agencies 
obtain a findi:o.g of probable cause from a magistrate before utility 
service could be terminated by a utility~ 66 CPUC 675 (1966). '!he 
complainant C01lld institute proceedings in the proper court eo 
challenge the magis.trate's finding. vTe note that Section 1538.5, 
et seq., of the Penal Code provides for a procedure to seek t:he 
return of pro!>erty • 
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'We. a.re g.'canting ~he complainant f s ::-cqucst for inter;.m 
='-:lio£. In our review of recent case law we find a trend. towa:::d 
pro~~, if not prior, hea:ing when an indivie.ual ' s rights or property 
is interfercc with by gove:nmen:al action. Also, we recognize that 

there could in this C3.se be delay, despite an expeditious hearing a.nd 
briefing schedule, before ou::: final determination is rendered that 
could ea.use the cocplairJtlnt business h.:.rdship.Y At this junctur<:= 
we t:lUs~ assume the co~lai:l.'3.nt I s activities to be lawr..ll, and "....,-1.11 
continue to so a.ssume u.."'l.~il Qc intervenors complete their direct 
showing, the cocpla.inant has had an oppo:tu..."'lity to pres2nt any 
:::ebu~~l evidence, and briefs are filed. 

The complainilnt also rcques'ted interim relief on tl"l.C g:'O'U:C.d 

that Rule 31 is ur4constit-\ltion.-'l1. Since we .:.re granting the 
complainant's requcst for in~c~~ relief we need not now add:ess 
cOl!lp~~inant:s cont.z::l.tion tMt the de£enQnt's Rt:Lle 31 is 'UJlconstit"..l-

~ional. 

Toe defendant utility req~ests that Should the Commission 
g=ant interim relief, and order the restoration of telephone service, 
the complainant be required to pay the applicable reconnection 
charges pursuant to the defendant's tariffs. Telephone se:vice was 
cisconnectcd by the defen~'lnt after p:ocedurec prescr~bed in Rule 3l 
were followed,and we f~d it .easonable for the compla~nt to pay 
~ppli~ble :econncction charges for ~~ rcs:oration of service. 
HO~leVi!r, reconnection charges paid by the complaiD&lt s'h.:::.ll be 
collected cubject to rer.:nd, for should we ultimately determine ~t: 
Rule 31 is unconstitutional, as the complainant alleges, a refund my 
be appropri2te o 

!l Our adjudica:l:ion process is net as c:X?editious as that of the 
c::-imi:lal courts.. After the ta!-'-ing of evidet).ce the assigned 
h~rin$ e~.ne: prepares c proposed draft decision for the 
assigned CommiSSioner, who in turn presents a proposed deCision 
to the-full Cocmission for consideration. 
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~ Finding~ 

1. l'he procedure set forth in the deftmdant' s Rule '.31 for the 
te~nation of telepbone service of ~ subscriber allegedly usinS the 
service for illegal purpos~s requires that the police obtain prior 
a~thorization to secure termination of service by satisfying an 
impartial tribunal that they have reasonable cause to act, in .a. 
manner re3sonably comparable to the procedure befo:e a magistrate 
to obtain a search warrant, and after se:r:vice is texminated the 
subscriber is provided by that rule with a prompt opportunity to 
challenge the allegations of the police and to secure prompt 
~estoration of service. 

2" The def~nd.ant adopted Rule 31 in its tariff. Rule 31, as 
adopted by the defendant, confor,ms with the Commission's requirements 
as ordered in Decision No. 71797, 66 CPUC 675 (1966). 

__ 3. Exhibit 3, a Certificate of Probable Cause, was issued by a 
magistrate on Y~reh 7, 1977, in accordance with the provisions of 
Rule 31. 

4. The requirements of defendant's Rule 3l were properly 
adhered to when the telephone service consisting of 39 telephone 
numb¢rs of the co.:nplain.a.nt ClS set forth in Exhibit A to the complaint: 
was terminated by the defendant on March ll, 1977. 

5. The Commission established a procedure whereby the 
restoration of telephone service could be ordered pending the ultimate 
determination of ~hether ti~e service is being or is to be used as an 
instrumentality, directly or indirectly, to violate or assist tn the 
violation of the law, 66 CPUC 675 (1966). 

6. The CODlpULinant could suffer business hardship by being 
dcp4~ved of service while it is det~ed by the Commission whether 
the telephone service in question is an instrumentality used or to be 
used, directly or indirectly, to violate or to assist in the violation 
of the law. 
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7. It is reasonable to order that telephone service be 
temporarily restored to the complainant to prevent any undue business 
ha.rdshi? pending ou= final determination. 

8., It is reasonable for the complaiDant tc pay applic:lble 
re.eonneetion charges to the defendant, subject to re~d, for the 
restoration of service. 

INTERIM ORDER 

IT IS ORDERED that: the interim relief requested by the 
eOmJ:)lc.inant is granted.. The restoration of telephone service shall 
be mde on a t~ly basis and the complainant shall be assessed the 
~pplieeble reconnection charges by the defendant, subject to re~d, 
as prescribed in the defendant's tariff. 

The effective eate ·of this Intc~ Order is the date hereof. 
Dat:ed at Sa~ament.o , California, this ..;-1';, 

day of ~ PRU.!·1 , 1977. 
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