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Decision No. 87200 
BEC'ORE THE PtmI.IC UTII.ITIES COMMISSION OF !'HE STAXE OF CALIFORNIA 

In the Matter of the Application of ) 
FROSTY FREIGH.'!WAYS:> INC., dba ) 
MAMmON DELIVERY SERVICE for ) 
authority to deviate from prOvisions) 
contained in Item 50 of Minimum Rate) 
Tariff No. :15 under prOvisions of ) 
Section 3666 of the california ) 
PUblic Utilities Code. ~ 

Application No. 56422 
(Filed April 22, 1976) 

Silver, . Rosen, Fischer & Stecher, by 
30hn Paul Fischer, Attorney at Law, 
for applicant. 

Charles D. Gilbert and H. Hughes,ior 
cali~ornia ~ Association, 
interested party. 

Applicant holds authority as a radial highway common carrier 
and as a highw~y contract carrier.. It seeks authority to deviate from 
the provisions of Minimum Rate Tariff 15 (MRX 15) in connection with 
the transportation of property for Department Store Shippers 
ASSOciation (OSSA). By Decision No. 86171 dated 3uly 27, 1976 in 
Application No. 56421 applicant was granted similar authority for 
transportation performed for Mervyn's. 

Public hearing was held at Sa"tt Francisco before Examiner 
O'Leary on November 22, 1976.. The matter ~1as submitted subject to the 
filing of Memoranda of Points and Authorities which were filed 
December 22, 1976. 
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The monthly and yearly vehicle l.1nit rates in MR.T 15 are 
limited to service performed within a radius of 250 air miles from 
the base of operations. Applicant p::oposes to assess the rates in 
this tariff for transportation exceeding the 250~le limitations. 

DSSA is a nonprofit shippers association composed of 
approximately 19 members, the majority of ~hich are department stores 
and manufacturers ~ho supply goods to department stores. DSSA 
presently utilizes applicant to transport shipments from the terminal 
of DSSA at Los Angeles to the San Francisco area five times per week. 
The shipments are presently transported pursuant to the split delivery 
proviSions in MRT 2. DSSA also utilizes applicant to transport 
shipments from the San Francisco area to the terminal of DSSA five 
times per week. The shipcents arc presently transported pursuant to 
the split pickup provisions in MRT 2. Should the relief requested. 
herein be authorized applicant intends to utilize two tractors and 

four van trailers under the monthly unit rates set forth in MRX 15. e Applicant also desires to use subhaulers should the relief sol:8ht be 
granted. 

Revenue and expense data (Exhibit 4 and late-filed Exhibit 5) 
disclose that the proposed operation would be compensatory to applicant 
utilizing its own equipment to perform the transportation. I..ate-filccl 

Exhibit 5 contains revenue and expense data of one subhaulcr whom 
applicant would engage in the proposed operations. !he exhibit shows 
that the operations of the subhaulers would result in a profit of 
$27.29 per week; however, the data utilized to arrive at this figure is 
questionable and we are unable to determine with certainty that the 
operations of the subhauler would be compensatory.. For example, the 
tractor maintenance and fuel cost is shown as 22 cents per mile but 
the weekly cost is shown as $418 "...7hich is arrived at by multiplying 

2,200 miles per week by 19 cents. If the 2,200 ~es ~ere multiplied 
by 22 cents rather tban 19 cents the ~'eekly cost 'WOUld be $4S4~ So 

difference of $66 with a. -reSulting net loss of $38.71. Applicant r s cost 
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~ figures when utilizing an owner-operator disclose a payment to ehe 
subhauler of 26 cents per mile which would result in revenue to ehe 
subhauler of $572 (26 x 2~200). The revenue and expense c:1.ata of the 
subhauler shows a revenue of $1,025. 

california Trucking Association (CIA) contends that if DSSA 
is operating as a freight forwarder within Division 1 of the PUblic 
Utilities Code (Section 220) then applicant's operations are those of 
a highway common carrier. It further contends that if DSSA's 
activities are not those of a freight forwarder then DSSA is subject 
to regulation as a radial highway common or highway contract carrier 
since no exemption exists for DSSA as to regulations under Division 2 
of the Public Utilities Code. 

The first contention of CIA is wi1:ho~t merit. Freight 
forwarder is defined in Section 220 of the Public Utilities Code as 
follows: 

"'Freight forwarder' means any corporation or 
person who for compensation undertakes the 
collection and shipment of property of others, 
and as consignor or otherwise ships or 
arranges to·· ship the property via. the line 
of any common carrier at the tariff rates of 
such carrier, or who receives such property 
as consignee thereof. 

"'!his section shall not apply·to any 
agricultural or horticultural eooperaeive 
organization operating under and by virtue 
of the laws of this or any other state or 
the District of Columbia or under federal 
statute in the performance of its duties for 
its members, or the agents, i-~dividual or 
corporate, of such organization in the 
performance of their duties as agents. 
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"TaU :-;~tion shall not apply to r.b.e ope:'.?tion 
of: shi~per) or a group or association of 
~hi' "pers:o in consolidati..'"'lg or distributing 
:a::c igb.~ fer themselves or for. the mcmbe%'s 
tb" .:reof) on a nonprofit basis, for t..~e purpose 
c~ securing the benefits of C&:l:load:r eruckJl.oad, 
or other volu::ne rates, to the operations of a 
'Wareho\:Se:oa:n or other shippers' agent: in 
consolidating or distributing pool c:a~s, whose 
~erviees and :l:esponsibili=ies to shippers i: 
eonnec~iO'C with such operations .are con:ined. 
to tl1e termins.l ~rc.a in which s-;;.ch .cperaticns 
a:e per.to:r:ned." 

DSSA's operations are those of a group or assoc::l..3.eion of shippers and 

thus are no: those of a freight forwarder. 

'!he record develop~ in this proceeding does not address· 
the details o~ DSSA f S interr.£1l cperat:i.o~o.s e:le relationship v-th its 
a£::!.lU tc me:nbers in sufficient detail to St.1ppo=t erA's content:ion 
that DSSA o?cratcs as a radial highway COlX!:Jlon or ~,,~a7 co'Ctract 
carrier.. w1lile CV .. f S contentior:. may ultima~ely !?::,ove to I:-..ave mC::ti.t ~ 
it is beyond ~he scope of this proceeding .lnd the evidentia:y reeo::d 
detlCloped in this proceeding. :f CT.A MS r~..son eo believe :OSSA's 
acti~ties ~re those of a radial highway cc.:mon or highway contr~ct 
e.:.rrier, :!:c :Day file a complaint; likewise, if tlle staff has s:tmilar 
reason it may r.equest an appropri&te Order Instituting :::nvc.'S:ig~tion. 
Findings 

1. Applicant operates as c:. :cad:La.l highway common and highway 
cont:7:aet ~rrier .. 

2 • DSSA is not a freight: £orw.;:rder. l'hc evidence i::; not 

sufficient to find· that DSSA is 8 radial highw=y common carrier or. 
high'Way contract carrier~ 

3. The circumst~nces that exist for 8p?1~cant's transportation 
for Department Store Shippers Association is a 5-day-a-.. ,tJecK movement 
in each direction. 

4.. In the event applicant 'Was required to tr~vel in either 
oirection empty it would receive compensation under the provisi~s of 
MR.! 15. 
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5. Applicant's proposal is compensatory ~ re.a.sona.bl~, and 
justified wheD. utilizing its own equipment .. 

6. Applicant! s proposal has not been shown to be compensatory 
to subhaulers should they be utiJ.ized. 

The Commission concludes that the application should be 
granted as set forth in the ensuing order, .w.d the effective date 

of this order should be the date hereof because there is an :i.mmedi.ate 
need for this relief. 

Since conditions under which the service is performed ms.y 
change at any t:ime the authority granted in the ensuing order wil'. 
expire at the end of one year unless sooner. canceled, modified, or 
extended by order of the Cotmnission. 

ORDER. -- .... _---
IT IS ORDERED that: 

1. Frosty Freightways~ Inc. ~ So corporation, is authorized to e depart from the prov-lsions of paragr!l.ph (c) of Item 50 of Minirnom Rate 
Tariff 15 by assessing rates in :MR.'!' 15 for transportation beyond the 

250-mile limitation in connection with the transport:ation of property 
for Department Store Shippers Association. 

2. The authority granted herein will not apply in the event 
subhaulers are utilized to perfo:t':n the transportation. 
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s. 'l"hc autho::-ity granted herein ~h3.l1 cxpi::'e one: yc::J.: 3ft~ 
the effective <'u:e 'of this ordet' unless sooner canceled, mod1fiee, or 
extended by further order of the Commission. 

day of 

The effective da~e of this order is the date~'hc:cof. 
Da ted at Sa.n ~l'leiMO , Califomi3., this 1:2 .,;.; 

APRil. , 1977. 
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