
Decision No .. 87223 
BEFORE !HE PUBLIC UTILITIES COMMISSION OF THE SlATE OF CALIFORNIA 

In the M~tter of MOBILE RADIO ) 
SYSTEM OF SAN JOSE INC., and ) 
PENINSULA RADIO SECRETARI.AL SERVICE,) 
!NC., ) 

) 
CO!tplainants,) 

) 
v 

~ INTRASTATE P~~IO TELEPHONE, INC. 0: ) 
SAN FRANC:::SCO and TEL-PAGE, INC., ) 

\ 
I 

Defendants .. ) , --------------__________________ ~J 

Case No. 9664 
(Filed February 14, 1974) 

Ronald L. Bauer and Carl B. Hilliard! Jr., 
Attorneys at Law, for Mobil~ Raaio 
Systen of San Jose, Inc. and Peninsula 
Raclio Secretarial Service, Inc., 
complain~nts. 

Dinkclspicl, Pelavin~ Stcefel & Levitt, 
by Claude N. Rosenberg and David M. 
Hilson, Attorneys at: Law, for Tel-Page, 
rnc.; and Philips B. Pa~ton, Attorney 
at Law~ for Intrastate Radio Telephone 
Inc. of San Francisco; defendants. 

Warren A. Palmer, Attorney at Law, for 
JOSC?h $m~ley) dba Central Radio 
Telephone; and Angelo Turrini, for 
United Radiophone ~ys:em; intervenors. 

Peter Arch. Jr., Attorney at Law, and 
Roger Jonnson, for the Commission 
staff. 
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OPINION --- .... _--
Eackground 

The Federal Communications Commission (FCC) Guarclbsnd 
Decision of 196ih' allocated radio c~nne1 frequencies 152_24 MHz and 
158.70 MHz for use by radiotelephone utilities (RIU) offering personal 
paging service. 

Following the G~rdb~nd allocation> the six RXU's then 
operating in the ~n Francisco metropolitan area sought to achieve a 
~lan for the mutual shared use of these two frequencies by all s~~ 
RTU:s. Initial efforts by the six RTU's to develop a time-sharir~ 
plan for the simultaneous use of both Guardbands by all six RTUts 

(~ith frequency 152.24 used for tone and voice4nessage paging service 
and 153.70 used for tone-only service with both operator access and 
direct-dial access) proved impractical and beyond the capability of 
&vailablc equipment and manpower. 

4t The six RTUrs the=eupon instituted a plan for the joint use 
of 158.70 by Mobile ~dio Syst~ of San Jose (Mobile), Peninsula Radio 
S~cretarial Service, Inc. (Peninsula), and Joseph A. Smiley) doing 
bu~iness as Central ~~change Mobile Radio Company (Central), all 
operating south of the City of San Francisco a~d of San Francisco Bay 
and the jOint use of 152.24 by Intrastate Radio Telephone> Inc. of 
S~n Fr~ncisco (Intrastate), Tcl-P~ge> Inc. (Zel-Page), snd Redwood 
Radiotelephone Co=p., all opereting north and east of the :~ito=y 
served by Mobile, Peninsula, and Central. 

1/ 12 FCC 2d 841. 
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The Compl.:::.int 
Ac=ording ~o complainants, the joint use plan went into 

cffe.ct ir. 1959 and eve:- sinc~ then has been in full force and effect 
and has been observed and adhered to in its entirety at all times by 

Mobile and Pe~insula. Central has not, during the period of this 
agreement, engaged in any ?~ging service on either of the subject 
Guardband frequencies. Contrary to the express agreement of these 
pa~ties) Intrastate and Tel-Page h3ve, on 2. ~a~e tUll<oown to 
complainants, commenced use of 158.70 for tone-cnly paging service. 
Cocpleinsnts first learned of this violation in the fall of 1973 when 
in~erfcrence was then encountered d~ing compl~inants: usc of t~eir 
frequency for paging service. Thiz inte~fere~ce was subsequen~ly 
~raced to the infringing use of tl1at frequency by Intrastate and 
Tel-Pa.ge. 

Complainants state that continued use by !ntrasta~e and 
Tel-Page of the frequency allo<:"1.ted to com.pJ.ain.;lnts (158.70) by 

agreement of ~ll parties cons~itutcs an unfair, unlawful, and 
fraudulent in~erfe~ence with the complainants l radio~elephonc 

utilities. Further) such use will ine",,"itably increase the incidence 
~nd intensity of interference znd will thereby dis=upt the public 
service now being provided by them under :!l.lnc.ate of this CommiSSion 
and the FCC. 

Complainants req~est t~t this Commission: 
1. Issue its ex parte temporary restraining order for~idding 

Intrastate and Tel-Paze from sddins any more customers to any 
Se--vice they ?~?ort to provide on 158~70. 

2. Order that Intrastate and Tel-Page institute a plan ~or 
the continuous ~eduction of its use and inte=fe~~4ce on l58~70 by 
transferring custome~s presently served thereon to defendants' proper 
frequency of 152.24, or any other of the seve=r.l frequencies assigned 
by defendants. 
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3. Is~ue to r.ntrasea~e and Tel-Pzge its Order. to Show Cause 
why said defendants should nc~ be ordered to cease use of 158.70. 

4. After Ol full hea:=5.ng of the merits of this ccmpla.int:, order 
defendants Intra.st.lte ~nd Tel-Page 'to cease \.7.$C of 158.70 .. 

5. Gran't such other and fw:ther relief :lS this C~sion lllB.y 
deem just and proper. 
The Answer 

Defcnd.?n:e ans"~ered, alleging that legally the ecmplaint is 
de:cc~ive and should be dis~ssed fo: failure ~o state a cause of 
action 't~ithin the jurisdiction of the Com!nission. Moreover and 
ulternative~y~ the public interest would not be se--vod by gr&n~ing 
any of the ?rayers of the cocplainants. 
The He.:lring 

By no=i~e e:.a.ted June 17:1 1974 the Qlltte:: was set for hearing 
commencing on August 1, 1971: .• 

e On July 19, 1974 ~fenclants filed a joint motion requesting 
a prChcaring conference ~o detzrmine the iss~es properly to be heard 

by this Commission and for abeyance of proceedings ?encing resolution 
of parallel proceedings before the FCC a.nd the Superior Court of ~e 
State of California. 

nearing was held on "~~sust 1, lS74 at San Fra~cisco before 
Examiner Gil1~nders_ the ~~.ner. stated ~~t in h~s op~~n the 
hearing was en in-hear:i.ng conference. Af::cr ::luch off the record 
discussion between the parties duri.ng which time the parties could 
not resolve their diffe=ences the examiner weut back on ~he record 
e~d s~tcd that in his opinion the only issue facing this Commission 
was the problem caused by the parties not working out a timc-sr~ring 
.'irr.!lng~ent even when .:111 parties agreed ~t it: was techr-.ically 

feaSible. The examiner :herefore directed the parties to prep.a=e a 
ti:ne-sMring agreement and adjou-"'ned the matter to a date to be set. 
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On ~grch 4, 1975 the Legal Division of the Comm!ssion 
received a le.tte= £=00. the attorney for In~astc.te stating: 

"I .:!n enclosing for you: information a copy of c: 
Stioulation and Order of Dismissal with Prejudice 
if' .. Santa Clara Coun.·ty Superior Court Case 
Ntllllber 304952 wherein Mobile Radio System of 
S·30 Jose, ~nc. Clnd Pen1.nsula Radic Sccreearial 
Service, Inc sued Intrastcte Radio Telephone, 
;:r.c. of San ~:'rancizc:o and Tel-Page, :::nc. 
concerning use of the guardband paging frequency 
158.70 MHz. This is sent to you ~~smuch 2S you 
r~?resented the Commission in origi~ting a letter 
to the Santa Cla:-a County Court with respee::: to this 
par~icular lawsuit. 

"If my expectations are fulfilled, this settlement 
terminates all disputes beeween Mobile ~nd Peninsula 
and Intrast~te and 7el-Page with respect to all 
frequency assignments or license renewals at the 
Federal Co~unications Commission. This agreement 
also eliminates conflic:s at the FCC between 
applications filed by United Radio Telephone 
System) Central Radio Telephone Systec and Delta 
Valley Radio Telephone Compsny, Inc. 

"If the FCC is agreeable Co the issuance of 
const=uction permits as contemplated in the 
Memorandum of Agreem.ent and Letter of Intent, 
which all parties believe it will be, California 
PUC Complaint Case Number 9664 also should terminate 
within about 120 days. 

"Thank you for the cooperation the Commission gave 
us in this matter." 
We teke official notice of Order No. 304-952 in the Superior 

Court of the State of California in and for the county of San:a Clara. 
As 120 days have long since passed> we wrote the parties 

st:lting the matter would be dismissed if we did not hear from them. 

requesting that the metter remain open. Only M:('. Hilliard replied 
requesting diSmissal without prejudice. 
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ORDER 

IT IS ORDERED that Case No. 9664 is dismissed without 
prejudice. 

The effective date of this order shall be twenty days 
after the date hereof. 

Sa.n Fro.ncisco 
Dat~ at ;, california, t.his 19"'" 

~yof ____ ~_A_?_R~I_U~i:'~:::,--19-7-7.----

CO~1=~ioner RObort B~t1nov1ch. bel~ 
necoSS~rily ab~cnt. did not partic1pate 
!D t~o dlC~o~1t1on of thl~ ~rocoed1=s. 
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