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Roger Johnson, for the Commission
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Backaround

The Federal Communications Commission (FCC) Guarcband
Decision of 19681/ allocated radio channel frequencies 152.24 Mz and
158.70 MHz for use by radiotelephone utilities (RTIU) offering persomal
paging service.

Foliowing the Guardband allocation, the six RTU's then
cperating in the San Francisco metropolitan area sought to achieve a
plan for the mutual shared use of these two frequencies by all six
RIU's. Initial efforts by the six RIU's to develop a time-sharing
pian for the simultaneous use of both Guardbands by all six RTU's
(with frequency 152.24 used for tone and voice-message paging service
aad 153.70 used for tore-only service with both operator access and
dircet-dial access) proved impractical and beyond the capability of
availavle equipment and manpower.

The six RTU's thereupon instituted a plan for the joint use
of 158.70 by Mobile Radio System of San Jose (Mobile), Peninsula Radio
Secretarial Service, Inec. (Peninsula), and Joseph A. Smiley, doing
business as Central Exchange Mobile Radio Company {Centrali), all
operating south of the city of San Francisco ard of San Francisco Bay
and the joint use of 152,24 by Intrastate Radio Telcphone, Inc., of
San Franeisce (Intrastate), Tel-Page, Inc. (Tel-Page), and Redwood
Radiotelephone Coxp., all operating north and east of the texritory
served by Mobile, Peninsula, and Ceatral.

1/ 12 FCC 2d 841,
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The Complaint

Acsording to complainants, the joint use plan weat into
cffect in 1959 and ever since then has beer in full force and effect
and has been observed and adkered to in its entirety at all times by
Mobile and Peninsula. Central has not, during the period of this
agreement, engaged in any paging service on either of the subject
Guardband frequencies. Contrary to the express agrecuent of these
parties, Intrastate and Tel-Page have, on & date unknown to
complainants, commenced use of 158.70 for tone-cnly paging service.
Cemplainants Lirst learned of this violation in the fall of 1973 when
interference was then encountered during complainants® use of their
frequency for paging service. Thiz intecfereace wac subsequently
traced to the infringing use of that frequency by Intrastate and
Tel-Page.

Complainants state that continued use by Intrastate and
Tel-Page of the frequency allocated to complainants {153.70) by
agreement o0f all parties constitutes an unfair, unlawful, and
fraudulent interference with the complainants' radiotelephone
utilicties. Further, such use will inevitably increase the incidence
and intensity of interference and will thereby disxupt the public
sexvice now being provided by them under mandate of this Commission
and the FCC.

Complainants request that this Commission:

1. 1Issue its ex parte temporary restraining order forbidding
Intrastate and Tei-Page from adding any more customers to any
sexvice they purport to provide on 158.70.

2. OQrder that Intrastate and Tel-Page institute a plan for
the continuous reduction of its use and interfevence on 158,70 by
transferring customers presentiy served thereon to defendants' propexr
frequency of 152.24, or any other ¢f the severzl frequencies assigned
by defendants.
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3. Iscue tc Intrastate and Tel-Pzge its Order to Show Czuse
why said defendants should nct be ordered to cezse use of 158.70.

4. After a full hearing of the mexits of this ccemplaint, order
defendants Intrestate and Tel-Page o cease vse of 158, 70.

5. Grant such other and further relief as this Commission may
deen just and proper.

The Answer

Defendunis answered, alleging that legally the ccmplaint is
defective and should be dismissed for failure to state & cause of
action within the jurisdiction of the Commission., Morecover and
alternatively, the public interest would not be served by granting
any of the prayers of the complainants,

The Heaxing

By notize dated June 17, 1974 the matter was set for hearing
commencing on August 1, 1974.

On July 19, 1974 defendants filed a joint motion requesting
2 prehearing conference to detarmine the issues properly to be heard
by this Commission and for abeyance of proceedings pending resolution
of parailel proccedings before the FCC and the Superior Court of the
State of Californiaz.

Heaxing was held om August 1, 1974 at San Framcisco before
Exaginer Gillanders. 7The examiner stated that in hls opirion the
hearing was an in-hearing conference. Aftcr much off the record
discussion between ihe parties dﬁxing which time the parties could
not resclve their differences the examiner went back on *he record
and stated that in his opinion the only issue facing this Commission
was the problem caused by the parties not working out a time-sharing
arrangement even when all parties agreod that it was techrically
£easible. The examiner therefore directed the parties to prepare &
time-sharing agreement and adjowrned the matter to a date to be set.




On March 4, 1975 the Legal Division of the Commission
received a letter from the attorney for Intrastote stating:

Thee

i o enclosing for your information a copy of =
Stivulation and Qrder of Dismissal with Prejudice
ir Sants Clara County Superior Court Case

Nuwber 304952 wherein Mobile Radio System of

San Jose, Inc. and Peninsula Radic Secretarial
Service, Inc sued Intrastate Radio Telephone,
.uc. of San Irancisco and Tel-Page, Inc,
concerning use of the guardband peging frequency
158.70 Mz, is is sent to you inzsmuch 2s you
Tepresented the Comnission in origimating a letter
to the Santa Clara County Court with respect to this
particular lawsuit.

"If my expectations are fulfilled, this sertlement
terminates all disputes between Mobile znd Peminsula
and Intrastate and Tel-Page with respect to all
frequency assigments or license renewals at the
Federal Communications Commission. This agreement
also eliminates conflicts at the FCC between
applications £iled by United Radio Telephone
System, Central Radio Telephone System and Delta
Valley Redio Telephone Company, Inc,

"If the FCC is agreeable to the issuance of
construction permits as contemplated in the
Memorandum of Agreement and Letter of Intent,
which all parties believe it will be, California

PUC Complaint Case Number 9664 also should terminate
within about 120 days.

"Thagk you for the cooperation the Commission gave
us in this matter."

We tzke official nctice of Order No. 304-952 in the Superior
Court of the State of Califoraia in and for the county of Santa Clara.

As 120 days have long since passed, we wrote the partics
stating the matter would be dismissed if we did not hear from them
requesting that the matter remain open. Only Me¢. Hilliard replied
requesting dismissal withecut prejudice.




C.9664 dz

ORDER

IT IS ORDERED that Case No. 9664 is dismissed without

prejudice.
The effective date of this order shall be twenty days

after the date hercof. ;
Dated at S B, California, this /g7
day of . APRIL 1 1977.

Commizsioner Robore Botinoviceh, being
Qecessarily absent, dig not participate
23 tko disposition of this proceeding.




