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FINAL OPINION

Introduction

The dispute that exists between Plumas-Eureka Estates
(complainant), & limited partnership, and Plumas-Sierra Rural
Electric Cooperative, Inc. (defendant), & corporation, began over
the interpretation of defendant's Rule 15.1 (Underground Exteamsions
Within New Residential Subdivisions).

A dispute also exists between the parties concerning our
jurisdiction in the matter.
Summary of Proceedings

The complaint was filed on January 16, 1976, following
installation by defendant of electric distribution lines in easements
which bisected the rear of back-to-back lots (trench footage) in
Units Nos. 3 and 4 of a subdivision being built by complainant, and
demand by defendant that complainant deposit an additional amount
based on lot-front (street) footage. The complaint in essence
requested that the Commission determine, contrary to the
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defendant's contention, that actual trench footage rather than
lot-front (street) footage should be the measure of construction
advances required of complainant for all underground electric
distribution lines installed in the subdivision, that such advance be
computed on the basis of $3.20 per trench foot or lesser amount per
foot times the total actual trench footage of each underground
extension, and that a cease and desist order issue against the use
of any other measure or computation. (The $3.20 figure was the then-
filed tariff charge of defendant.) Defendant filed its answer in
late February 1976, denying the allegations of the complaint, and
assexting the $3.20 per £foot charge as provided in its line extension
rules was a rate within the meaning of Section 2782 of the BPublic
Utilities Code, and not subject to the authority of the Commission.

At the time of the answer, the amount of advances demanded
as to Units Nos. 3 and 4 because of the difference in interpretation,
was $7,228.77, which complainant deposited with the Commission pending
final decision. The disputed advance amount as to Unit No. 2 based
on the difference between lot-froant (street) footage and trench
footage was (at a charge of $3.20 per foot) approximately $9,700.

Due to subsequent developments, complainant filed an
amendment to its complaint on May 3, 1976, alleging that defendant
had advised the Plumas County Planning Department in late January
1976, after receipt of complainant's 1976 Revised Master Plan (its
earlier Master Plan was issued in 1973) and EIR, that complainant
would have to bear the cost of a 6%,000-volt overhead transmission
line and substation to be centrally located in the subdivision, suca
cost being estimated at $100,000, before defendant would serve the
subdivision (other than Units Nos. 1, 3, and 4).

The amendment to the complaint further alleged that on
April 19, 1976 defendant's counsel advised complainant that it would

serve complainant's Unit No. Z (and otherx remaining units) only on the
following conditions:
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First, complainant advance the cost of enlargement
of defendant's Mohawk sudbstation, a separate supply
line or Zeeder lime to the subdivision, and an
underground supply or feeder line within the sub-
division, such cost being estimated at approximately
$94,000.

Second, complainant advance the present worth

of ownership costs at 12 percent annually for ten
years, such present worth being estimated at
approximately $103,000.

Third, complainant advance apgroximately $35,000

(based on lot-front footage) for the underground

distribution line to serve Unit No. 2, refundable

at the rate of $4.05 per front (street) foot

times total front (street) feet, regardless of

actual trench footage.

The amendment to the complaint further alleged that
defendant's proposals were unlawful and discriminatory, and in
violation of defendant's electric line extension rules; that
defendant's Rule 15.1.C.2 was violative of Decision No. 76394 and was
void; and that, in order to avoid wasteful duplication of facilities
and costs, defendant be required to utilize in part existing overhead
electric distribution lines in conmection with the development of
complainant's proposed Unit No. 5. The amendment to the complaint
requested c cease and desist order Issue to compel defendant to serve
complainant's Unit No. 2, and further requested the Commission

determine that defendant's Rule 15.1.C.3 is void, approve the
complainant's proposed deviation for its proposed Unit No. 5, and
further adjudge tae defendant and its general manager, A. E. Engel,
to be in contempt.

Defendant filed an answer to the amendment to the complaint,
denying the material allegations. In addition, defendant esserted
its Rule 15.1 was unjust to defendant, that it was required by such
rule to obtain Commission approval of deviations therefrom, aad that'
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it proposed to provide electric service to complainant (Unit No. 2
and remaining units) on condition that complainant advance the cost
of (1) enlargement of Mohawk substation; (2) feeder limes to and
within the subdivision; (3) underground distribution lines in Unit
No. 2; and (4) the present worth of owmership costs at 12 percent
annually for ten years. The total estimated cost of these facilities
and ownership costs was $219,000. The cost of the underground
distribution lines in Unit No. 2 was calculated on the basis of
actual trench footage (primarily in rear yard easements) times $4.05
per foot. Refunds of such advance payments were to be made on the
basis of connected load, i.e., five times the annual revenue billed
to a permanently conneccted consumer for a period of up to ten years.

Three days of hearing were held at Portola, California, on
May 11, 12, and 13, 1976 before Examiner Gillanders.

As complainant had sold all lots in Units Nos. 1, 3, and
4, the parties agreed, subject to approval of the Commission, that
complainant would deposit in advance the sum of approximately
$22,500 with defendant, and defendant would imstall underground
electric distribution lines and services in and provide electric
service to Unit No. 2, without requiring a deposit of costs of
improving back-up facilities. The purpese of the agreement was to
enable complainant to sell lots in Unit No. 2 during the 1976 selling
season - spring and summer. The $22,500 was based on $4.05 per
trench (actual) foot of line. Refunds were to be made on the basic
of permanently comnected load, calculated at five times the annual
agreed upon revenue for year-round and seasonal clectric and gas
heated residences for a period up to ten years. The agreement
further provided that it was without prejudice to or effect upon the
contentions of the parties in this proceeding and was subject to
wodification by the Commission. Pursuant to such agreement,

complainant withdrew its request for an immediate cease and desist
order and for contempt.
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By Decision No. 86127 dated July 19, 1976 the Commission
authorized the interim agreement between the parties so that
complainant would be able to sell lots during the 1976 selling season.
Due to unforeseen circumstances, complainant was unzble to sell lots
in Unit No. 2 during the 1976 selling season.

A fourth day of hearing was held at San Francisco,
California, on September 22, 1976, and the matter was submitted

subject to the filing of concurrent briefs, which were received on
February 14, 19775/. A total of ten witnesses testified, and 48
exhibits were received in evidence.

At the final day of hearing defendant changed its position,
abandoning most of its demands for advancement of costs of improve-
nent of its facilities outside the subdivision, and proposed as an
alternative to the underground feeder within the subdivision that,
as a condition to serving Unit No. 2 and tie remaining units of
Plumas-Eurcka Estates subdivision, complainant advance the sum of
approximately $103,500 rcpresenting the cost of (1) expanding and
relocating existing overhead lines to and within the subdivision to
sexve all of the units of the subdivision, (2) underground
distribution lines to serve Unit No. 2, and (3) ownership costs of
12 percent per annum for tea years discounted to present value
(6 percent). With respect to remaining units, defendant
proposed in primciple that complainant advance the actual cost
of underground electric distribution lines, togethex with
present woxth of ownership costs discounted in the same mannlr,
to be refunded in the same manner as proposed for Unit No. 2.

1/ Complainant also filed on February 14, 1977 a "petition to Set
Aside Submission, Reopen Case, and Recexve New Documentary
Evidence Without Further Hearxng Cn February 17, 1977 defendant
filed its response to complaxnant s petition.
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In licu of such advances, defendant proposcd that complainant
would have the option of furnishing a letter of eredit in

form satisfactory to defendant for either comstructicm ¢xr owner-
ship costs or both. Defendant further proposed that underground

distribution lines (except for Units Nos.2, 3, and 4) be imstalled
in and along the front (street) of the lots so that trench and front
footage would be the same, and regardless of the location of other
utilicy lines, such as water and telephone.

On November 23, 1976,by Decision No. 86659, the Commission
approved a stipulation between the parties whereby the disputed sum
of $7,228.77, theretofore deposited with the Commission by
complainant, and representing the difference between total actual
trench footage installed in Units Nos. 3 and 4 of the subdivision,
and total footage of property fronting on streets within said units
(lot-front footage), calculated at defendant's filed tariff charge

of $3.20 per foot, was deposited in 2 respousible savings and loan
institution in an interest-bearing account. The deposit, with
accumulated intexest, was to be disbursed and paid in accordance
with a final decision in this proceeding.

Jurisdiction

Complainant argues as follows:

"It cannot be questioned that the Commission
possesses Lhe power and authority to regulate
the defendant (Public Utilities Code, Section
2783), except as to establishment of rates,
the borrowing of money, and the disnoszal or
encumbrencing of its property (Public Utilities
Code, Section 2782). Such authority includes
tne regulation of line extensions, overhead
and undexrground, and the granting of
deviations from the underground line ex-
tension rules established by the Commission
by its Decizinns Nos. 76394 270 CPUC 339
(1969))7, 77537 (71 CPOC I3% (1970)), and

81620 (75 CPUC 321 (1973)).
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"The defendant has questioned the authoxity of
the Commission, in light of Section 2783 of the
Public Utilities Code, to wregulate the charge
pexr Zoot presented in its tariffs to be
advanced by developers for underground ex-
tensions within new residential subdivisions,
to be refundable or nonrefundable dependent
on the circumstances. Howzver, the exhibits
and testimony in this procezeding, as well as
the defendant's request fcxr deviations,
manifest an incomsistency in its positionm.
...in exempting the establlshment of rates,
the legislature never intended to and did not
exclude such charges as refundable or non-
refundable line extension advances from
Commission regulation. The term rates, by
its very nature, applies to the consumption of
energy by customers of the utility, and not
to such advances, which are charges exacted
from the developer as an integral part of
lire extension rules and bear no direct re-
lationship to the consumption of energy."
(Ewphasis added.)

According to defendant:

"Sections 2782 and 2783 of the Public Utilities
Code, adced by Statutes 1975, chapter 431,
provide as follows:

12782, The commission shall have no
authority to estzblish rates or regulate
borrowing of money, the issuznce of
evidences of indebtedness, or the

lease, assignment, mortga&e, or othex
disposal or encumbrance oX the

property of any electrical cooperative.

'2783. Except 25 otnerwise specified in
this chapter, every eclectrical
cooperative is subject to the pro-
visions of Part 1 (commencing with
Section 201) of this division.'
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"By its answer to the original complaint, para-
graph 3, and the amended complaint, and in
colloquy with the Examiner, defendant has
contended that the requirements for advances
in aid of construction are rates within
the meaning of section 2782, and are con-
sequently not subject to Commission
jurisdiction."

Public Utilities Code Section 210 states:

"210. 'Rates'includes rates, fares, tolls,
rentals, and charges, unless the context
lndicates othexwise. (Stats. 1951, Ch. 764.)"

We can find no direet Californie authority as to whether or
not an advance required for comstruction of facilities is a rate,
but in view of Section 210 the result seems clear. A4 charge for
construction of facilities by an electrical cooperative is a rate
over which, by action of the Legislature, we no longer have
Jurisdiction. However, w2 do havo jurisdiction over the
conditions that bring about sueh charges as such authoxity

was not expressly token away.by:the language of Scction
2782.

Sections 489 end 490 of the Public Utilities Code gtate:

"489. Under such rules =s the commission pre-
scribes, every public utility other then a
common carrier shall file witk the commission
within such time and in such form as the
commission desigaates, and shall print and
keep open to public lnspection, schedules
showing all rates, tolls, reantals, charges,
and classifications collected or enforced,

OX To be collected or enforced, together
with all rules, econtracts, privileges, and
facilities which in any manner affect or
relate to rates, tolls) rentals, classifi-
cations, or service. Nothing in tais

section shall prevent the commission from
epproving or fixing rates, tolls, rentals,

ox charges, from time to time, in excess

of or less than those shown by such
schedules.
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"480. The commission may from time to time
determine and prescribe by order such changes
in the form of the schedules referred to in
this article as it finds expedient, and may
wodify the requirements of any of its oxders
ox rules in respect to any matter referred
to in this article."

In disposing of this matter we will order certain changes
in the tariff filed by defendant in order that such tariff will
properly reflect the matters subject to our jurisdiction.

Issues

The issues raised by the requests for relief rot

resolved and subject to ouwr jurisdictiom can be summarized as follows:

L. How should the advance for Units Nos. 3 and
4 be calculated? Should the proposal of
complainant for eliminating this dispute be
adopted?

As to future uwnits should advances be zal-
culated on the basis of front footage or
trench footage?

As to future urnits may defendant condition
service to future units of complainant in
Plumas-Eureka Estates upon zn advance by
complainant of the estimated single »urpose
supply lines required, exclusive of substation
costs, plus ownership costs?

Discussion

Issue 1

Units Nos. 3 and 4 are at a stage where a solution f£air to
both sides can be achieved by following the suggestion of defendant
at the hearing:
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"With respect to Units 3 and & and the dispute
over the swn in the Commission's register
the Cooperative proposed to finish the con-
struction work for Units 3 and 4 as soon as
the availability of materials which are on
order and manpower and weather will permit.
This consists of putting the pads and other
facilities around the development where the
transformers can stand when service is
demanded and to adjust the monies on hand
to the actual costs to the Cooperative.

That is, we ask the Commission that it order
paid to the Cooperative the amounts of money
spent by the Cooperative on Units 3 and &
out of the deposit to the extent that

those costs exceed the monies paid by the
developer."

By adopting this suggestion, the controversy over the
proper amount that should have been advanced in mid-1975, now long
since stale, cza be avoided and both parties should be satisfied
that actual cost has been advanced.

Issue 2

Complainant, consistent with its engineering design for
Units Nos. 2, 3, and 4, contends all underground utility lines should
be installed in joint utility trenches, utilizing rear yerd casemencs
where there are back-to-back lots. Defendant proposes to install
underground distribution lines along the front (street) of the lots
on private property, regardless of the location of other utility
lines.

The language of defendant's Rule 15.1, (Exhibit 32)
requiring an advance based on 'the total footage of property f£ronting
on streets within the subdivision', here called front footage, is in
accordance with the rule promulgated by this Commission in Decision
No. 76394 in Case No. 8209, as shown in Appendix A, page 2 of 4, of
that decision. Defendant's rule was effective Januwary 3, 1970.
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: According to defendant the language of the rule is clear
beyond doubt. Defendant believed then, and now believes, that it

is required to calculate the advance on front footage, under Section
532 of the Public Utilities Code, unless a deviation is first
approved by the Commission. According to deferdant, the applicable
law is summarized in Empire West v Southern Califormia Gas Co.

(1974) 12 C 34 805, 809, 117 Cal Rptr, 423, by tha California Supreme
Court:

"'Section 532 forbids any utility from re-
funding 'directly or iadirectly, in any
manner ox by any device' the scheduled
charges for its services. In addition, a
public utility 'cannot by contract, conduct,
estoppel, waiver, directly or indirectly in-
crease or decrease the rate as published
in the tariff...' (Transmix Corp. v.
Southern Pac. Co., 187 Cal. App.2d 257, 264
(9 Cal. Rptr. 741); accord South Tahoe
Gas Co. v. Hofmann Land Improvement Co.,

25 Cal. App.3d 750, 760 (102 Cal. Rptr. 286)).
Scheduled rates must be inflexibly enforced
in order to maintain equality for all
customers and to prevent ¢ollusion which
otherwise might be easily and effectively
disguised. (R. E. Tharp, inc, v. Miller
Hay Co., 261 Cal. App.Zd 3L (67 <al. Rptr.
33%5; eople ex rel Publiec Util. Com. V.
Ryerson, 841 Cal. Anp.Z2d 115, 120-1Z1

S0 Cal. Rptr. 248)). Therefore, as a
general rule, utility customers cannot re-
cover damages which are tantamount to a
preferential rate reduction even though

the utility may have intentionally mis-
quoted the applicable rate. (See Iransmix
Corp. v. Southern Pac. Co., supra, p 269;
Aanot. €8 A.L.R.2d 1375, L[387; 13 Am-~Jur.

2d, Carriers, §L08, p. 650; Uni;gd_%&ﬁ&sﬁ.
v.’Associa:eé Alr Trgnsooré Iac. 75 F.2d

827, 833.) " (Emphasis in"orxglnai.)
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Defendant's reliance on the above decision is misplaced.
The Commission's Rule 15.1 was not meant to define or limit
the area in which facilities must be placed. Frons footage was
used in the rule becausc testimony from that era - the late
1960's - revealed that no public utility seriously conmsidered
undexground constrxuction in any area but the public street rigot=~
of-way.

It is interesting to note that as defendant is prohibited
from using the public street right-of-way by the Rural Electrifica-
tion Administration, it is now proposing to install its facilities
in right-of-ways just inside the lot line facing the dedicated
street right-of-way. Such additional right-of-way on private
property does not meet this Commission's policy of utilization of
joint trenches whenever possible.

Tne record shows that defeadant has installed its undex-
ground distribution lines in Units Nos. 3 and 4 in joint treaches
containing water lines, telephone lines, and television cables
located in utility easements which bisect the rear of back-to-back
lots. Such construction should be the rule in the remainder of
complainant's subdivision,

Issue 3

In order to serve future uvaits of Plumac-Eureka Estates,
it will be necessary for defendant to reconstruct the supply line
from Mohawk Substation, at & cost of about $33,380. Defendent states
that it will require complainant to advanee this cost and, in

eddition, %o advance the ownership costs, computod at 1 percent a

mont for tin yoars, discounted to prosent value with a factor of
6 pereont. This 'additional cost is equal to $29,481.22.
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Complainant argues that B.2 of Rule 15.1 (Exh. 32)
Yequires defendant to supply "any necessary feeder circuits'
within the subdivision, and that portion of the stpply circuit
extending beyond the subdivision boundaries not in excess of 200

feet.
To the extent that B.2 of Rule 15.1 is inconsistent with

defendant's proposal, defendant proposes to proceed under Section
E.4 of the rule which provides:

"Exceptional cases. In unusual circum-
stances, where the application of these
Tules appears impractical or unjust to
either party, the cooperative or
developer may refer the matter to the
Public Utilities Commission for special
ruling or for the approval of special
conditions which may be mutuzlly agreed
upon, prior to commencing construction.'

Since complainant has not yet asked for service for Unit

No. 5, it may bde somewhat premature to decide what should be done
in such a case. Nevertheless, we believe that this is the time to
discuss the bitter dispute that exists between complainant and
defendant over the provisions of Rule 15.1

The dispute is based on completely opposite views as to

what type of development Plumas-Eureka Estates is. The developer
insists that it is a lot-type subdivision; that it is not a
speculative development; that it is a sound, adequately financed,
economically feasible subdivision; and that there is a reasonable
cextainty of full developuwent within a reasonable time. According
to defendant, the determination between a2 subdivision which is
reasonably certain to be fully doveloped promptly, and the one as to
walch there is no ressonable certainty of when it will be fully
developed, if at all, must be left to the utility. Defendant
insists Plumas-Eurcka Estates is a speculative lot-type development
and that there is no safe basis to estimate when, if ever, the lots
will contain dwellings.

~13-
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Defendant's position is inconsistent. On the one hand it
vehemently protests that there will be little or no development of
the subdivision, while on the other hend arxguing that to supply a few
dwellings requires the building of a system capable of supplying the
maximum load of a completely developed subdivision. As the recoxd
shows that the units presently under development should not be
¢lacsified as "speculative lot-type" there is no need to grant
complainant's petition for reopening this proceeding. It will be
denied. When plams for the development of Unit No. 5 2re completed
the pace of development should be self-evident and the parties
should be able to agree. If not, we still have jurisdiction over
the matter except as to rates.

There are existing lines in the area of proposed Unit No. 5
which complainant desires defendant to use in serving that unit in
place of underground facilities otherwisec required. Defendant has
no objection to using the overhead facilities if this Commission

approves such use. We see no reasom not vo authorize a deviation
for this construection if such construction is done in the manner set
forth in the record.

Findings
1. Defendant Plumas-Sierra Rural Electric Cooperative, Inc. is

2 public utility supplying clectric service to rural portions of
Plumas, Sierra, and Lassen Counties. Complainant Plumas-Eurcka
Estates is a2 limited partnership engaged in developing a real estate
subdivision in Plumes County, within defendant's sexvice area,

known as Plumas-Eurcka Estates.

2. The amounts to be charged by defendant for the extension
of service to Plumas-Eurcka Estates under Rule 15.1 are rates and not
subject to the jurisdiction of this Commission under Sectiom 2782
of the Public Utilities Code.
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3. Defendant should be ordered to amend its filed tariff
by elininating therefrom any reference to rates ox charxges.

4. Therc is only limited access by the public to the sub-
division; the subdivision is already traversed by overhecad utility
lines; the lots within the subdivision are oversize; the subdivision
is surrounded by overhead utility linmes in adjacent areas; and
undexgrounding of feeder limes to and within the subdivision would
involve wasteful duplication of facilities and excessive cost.

5. The improvement, enlargement, and relocation of existing
overhead feeder linmes to and within the subdivision is warranted and
justified under the particular circumstances of this case, and the
deviation herein authorized and granted from the mandatory under-
ground rules reflected in defendant's filed tariff Rules 15 and
15.1 is not adverse to the public interxest.

6. Under the particular circumstances, it is faix and equitable
that complainant shall have the option, or if required by local
ordinance or land use policy, that all oxr paxt of such overhead
feeder lines shall be installed underground. In such cases,
complainant shall advance to defendant the difference between the
actual cost (exclusive of ownership costs) of such underground
feeder lines and the equivalent overhead actual costs. Such advance
shall be refundable on the connected load basis at agreed upon
annual revenues, and shall be subject to deduction for owmership
costs as determined by defendant.

7. The use of actual costs of defendant as the measure of
refundable advances to be ultimately made by complainant for
Units Nos. 2, 3, and 4 and the remaining units of the subdivision,
such costs to be refunded on a connected load basis at agreed upon
annual revenues for a period of ten years, and to be subject to
deduction for owmership costs, is a fair and reasonable deviation
from the measures prescribed in filed tariff Rules 15 and 15.1 of
defendant.
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8. The partial relocation and installation of overhead
distribution lines in a portion of proposed Unit No. 5 of the sub-
division (approximately 465 lincar feet) is warranted and justified,
cspecially in view of the wasteful duplication of facilities and
execessive costs that would otherwise result, and the deviation
herein authorized for such purpose is not adverse to the public
interest.

9. The deviations herein granted are not adverse to the public
interest, and it can be seen with certainty that there is no
possibility that the activity in question may have a significant
effect on the eaviroument.

10. The oversize lots within the subdivision; the reasonable
width of utility casements in the rear yards of back-to-back lots;
the improvement of quality in underground installations; and the use
of joint trenches for water, telephone, and cablevision lines
warrant, justify, and require the imstallation of underground
electric distribution lines of defendant in joint utility trenches ia
the rear of back-to-back lots in utility easements in Units Nos. 2,
3, and 4 and the remaining units of the subdivision, except ia such
cases where the defendant can demonstrate it is not feasible.
Conclusions

1. As to Unit No. 2 of Plumas-Eureka Estates, the relationship
of the parties is established by the contract between them authorized
by Decision No. 86127.

2. As to Units Nos. 3 and 4 of Plumas-Eureka Estates, it is
fair and reasonable that defendant shall finish the comstruction
work contemplated within a zeasonable time, and shall be eatitled to
the excess of its actual cost of such construction over the amount
advanced to it by complainant, such difference to be paid from the
additional monies deposited with Placer Savings & Loan Association
by complainant pursuant to Decision No. 86659, and the remainder of
such additional monies shall be returned to complainant. .

~16-
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3. Defendant, may not, with respect to Uait No. 5 of Plumas-
Eureka Estates, as a condition of service, require complainant to
advance, subject to refund, the cost of constructing necessary
supply lines from the closest substation to the underground
distribution systems in that unit unless it is agreed to by the
parties or determined by this Commission that the development rate in
the unit places such unit in the category of ''speculative’.

4. Defendant shall utilize existing overhead distribution
Lines instead of undergrounding them in supplying service to
proposed Unit No. 5.

5. Defendant should place its lines in joint trenches
supplied by the developer.

FINAL ORDER
IT IS ORDERED that:

1. Plumas-Sierra Rural Electric Cooperative, Inc., 2 coxpora-
tion, is directed to amend its tariff filed with this Commission by
eliminating therufrom any reference £o rastes and charges.

2. Defendant shall finish its work in Units Nos. 3 and 4 of
Plumas-Eureka Estates in conformance with Conclusion 2 above.

3. Defendant shall construct its facilities in accordance
with Conclusions 4 and S above.
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4. Complainant's petition filed February 14, 1577 to reopen
the case is denied.
The effective date of this order shall be twenty days
after the date hereof.

Dated at Saz Francisco , California, this _ /p %

EW

Presxdent

day of : , 1977.

B/W/

‘@M/M

commissioners




