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ORIGINAL
Decision No. 57478 June 21, 1977

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Lee G. Gale, an individual, ;
Couplainznt, Case No. 10227

(Filed December 30, 1976)
vsl

Kenneth Teel, Martha Anne

Teel and David L. Ray,
{ndividuals,

Defendants.

In the Matter of the Applica-

tion of KENNETH TEEL and Application No. 57121
MARTHA ANN TEEL, individuals, (Filed March 3, 1977)
to control PYRAMID COMMOBITIES,

a corporation and a cement

carrier and highway permit

carrier.

Karl K. Roos, Attorney at Law, for
complainant and protestant.

Fulop, Rolston, Burns & McKittrich,
by Bruce J. Lurie, Attorney at lLaw,
and Russell, Schureman, Fritze &
Hancock, by Robert W. Hancock,
Attorney at Law, for defendants and
applicants Teel.

Ronald G. Ress, Attorney at law, for
defendant David L. Ray.

INTERIM OPINION
In C.10227, the complainant Lee G. Gale (Gale) alleges
that as of Jaauvary 1, 1973, he owned 150 shares of the stock of
Pyramid Coumodities, (Pyramid) a corporation, & certificated public
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utility cement carrier, which 150 shares were the entire outstand-
Ing stock of the corporation. On January 1, 1973 he and the
defendant Keaneth Teel purportedly entered into a stock purchase
agreement, a copy of which is attached to the complaint as Exhibit
A. By that agreement, Gale purportedly agreed to sell aad the
defendant Kenneth Teel purportedly agreed to purchase S0 percent
of ail of the issuved and outstanding shares of the capital stock
of Pyrawid owned by Gale. The purported stock purchase agreement
was approved in writing by the defendant Marctha Ann Teel, the wife
of Kenneth Teel.

Gale alleges that the purported stock purchase agreement
failed to provide that the agreement and stock transfer contem-
plated were subject to the prior approval of this Commission under
the provisions of Section 854 of the Public Utllitles Code (Section
854); he, in the mistzken belief that the agreenent was valid and
blading, endorsed 75 shares, or 50 percent of all the issued and
Outstending shares of Pyrawmid to the defendant Kenneth Teel; and
Kenneth Teel thereupon surrendered the shares to the corporation
for cancellation, andcaused the corporation to reissue 75 shares
to him in his name. Gale slleges that the purported transfer and
the defendant Kenmneth Teel's purported acquisition of the shares
constituted a dizect or indireet acquisition of control of
Pyramid, and was done without first securing authorization from
this Comnission to do so under Section 854 and was void. Gale
does not allege that Kenneth Teeil "acquired” Pyramid by zcquisi-
tion of the stock.

The complainant also alleges that the defendants Kenneth
and Martha Ann Teel (Teels) filed an action 1a the superior court
of the State of California, county of Los Angeles, naming Gale
and Donna L. Gale, his wife, as defendants in that action,
seeking the voluntary or involuntary winding wp and dissolution
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of Pyramid under Section 4650, et seq., of the Corporations Code;
and have further caused the superior court to issue its order
under Section 4656 of the CorporationsCode appointing the defen-
cant David L. Ray (Ray) 2s a receiver to take over and manage the
business and affairs of Pyramid for the purpose of winding up

and dissolving Pyramid. Pursusnt to the acthority of the superior
court, Ray has assumed control of the buciness ard affairs of
Pyramid, has ousted Gale from control of that company, h2s caused
the company to cease ail highway carrier operations Including

its cement carricr operaticns, h2s czused certain of its assets
to be sold zt public aucticn, has failed, refused, and neglected
to pay premiums due or abowit to becowe due on Pyramid‘s peblic
1iability and property damezge insurance coverage, ard has caused
other damage to Pyramid.

Gzle seeks an order requiring the Teels to survender to
him all shares of stock and stock certificztes held by them In
Pyramid for cancellacion upon the books and reccrds of that cor-
poration; to enmjolin ~nd rostrain the Teels and each of them arnd
oxder them to cease arnd desist from pefforming a2ny act or doing
anything in control or manasement over the busiress or affairs of
Pyramid; an order requiring the Teels to amend their complaint
on file In the superfor cuouzt by disclafwing any and all rights
2s a snarehoider or shareholders of Pyramid and to dismiss any
and a1l causes of action in that complaint for the winding up or
dissolution of Pyram:id.

Gale alco secks an order rcquiring the receiver Ray to
cease and desist from any and 2ll acts of dominion or control
over the business and affalrs of Pyramid in the winding up or
dissolution of the affairs of that corporation or otherwise; and
an order enjoining, restraining and prohibiting Ray from assuming
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the management, ownership, or control, as trustee, or recelver,
or otherwise, of any public utility in this state operating under
the jurisdiction of the Commission unless and until he shall have
first secured Commission authorization; and to order Ray to re-
twn and surrender forthwith into the possession and control of
Gale all assets of whatever king or natuwre of Pyramid now in his
Possession or under his supervision or control.

Section 854, added in 1971, provides:

"No person or corporation, whether or not

organized under the laws of this State, shall,
after the effective date of this section, ac-

quire or control either directly or indirectly

any public utility organized and doing business

in this State without first securing authorization
to do so from the Commission. Any such acquisition
or conirol without such prior authorization shall
be vold and of no effect. No public utility
organized and doing business under the laws of this
Statg shﬁll aid or abet any violation of this
section.’

In A.57121, the applicants Kemneth and Martha Ann Teel
(Teels) seek authority, pursuant to Sections 854 and 3551 of the
California Public Utilitcies Code, to acquire 50 percent of the
issued and outstanding common capital stock of Pyramid, and that
such authorization be made effective as of January 1, 1973. 1In
addition, they have filed a motion to dismiss the application on
the grounds that such authority requested therein is not required
under the provisions of Section 854 or 3551 where the purchaser
of stock of a public utility or highway permit carrier seeks to
purchase less than a majority of the outstanding common capital
stock of a corporation from one who owns 100 percent of such stock.

Section 3551 1s the same as Section 854 except that the
former applies to "any highway carrier" whereas the latter applies
to "any public utiliey". Pyramid is a public utility and is
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subject to the provisions of Section 854, so it is not necessary
to consider the effect of Section 3551 in this matter.

A hearing was held before Examiner James D. Tante in
Los Angeles on April 19, 1977 at which time the defendants Teels'
motion to dismiss the complaint, the protestant Gale's motion to
dismiss the zpplication, and the Teels' motion to dismiss the
application were considered; and the motion of the Teels to
continue the hearing to a later date was granted over the objec-
tion of Gale and the hearing was continued to 10:00 a.m. June 14,
1977 in Los Angeles. The attorney for the Teels was ordered to
glve notice of the continuanece. The parties were authorized
to file concurrent briefs on or before April 26, 1977.

There was no objection by any party present so 4.57121
was censolidated with C.10227 for all purnoses.

The atterney for the Teels made 2 xotion to contlinue the
hearing to May 3, 1977 stating that he was eagaged In trizl in
the eupiricr court and had been so engaged for the past 72 trial
days. The attorney for Gale resisted the motion and stated that
he would not be available until June 14, 1977. The motion was
granted and the hearing was continued to Junme 24, 1577 as sot
forth shove.

The Teels made a motion to dismiss the compleint and
their application on the theory that the complaint does not state
facts sufficient to comstitute a cause of action, and the appli-
cation for the approval of the transfer of 50 percent of the
stock by Gale to the Teels where Gale retained the oiher 50
percent was not required by the provisions of Section 854. Gzle
made a motion to dismiss the application on the ground that if
all the allegations contained therein were true the Teels would
not be entitled to the relief sought. The Teels' request o
refer the motions to the Commission for decision prior to further
hearing was granted.
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At the request of the Teels the Commission took official

notice of Exhibit 1 for identification, consisting of three pages:

the Legislative Council's Digest, analysis of Senate Bill No. 1356

(SB 1356) and the background description and analysis of SB 1356
pertaining to Scction 854. We also take officilal notice of the
Commission action in Resolution No. 17991 whereby we suspended v
Pyramid's certificate of public convenience and necessity to V//
operate as a cement carrier until March 14, 1978 at the request of
defendant Ray, as receiver.

One questicn presented is whether the transaction between
Gale and the Teels wheweby Cale, who owned all the issued and out-
standing shares of stock of Pyramid transferred exactly one-half to
Kenneth Teel, required the approval of the Commission pursuant to
Section 854. Such approval has not been obtained, so that 1f such
approval was necessary, the motion of the Teels to dismiss the
complaint and application should be denied. If such approval was
not required, the motion of the Teels should be granted unless
other allegations of Gale state facts sufficient to constitute
a cause of action under the provisions of Section 854.

If Commission approval was not required, Gale's motion to
dismiss the application should be granted. If Commission approval
was required, Gale's motion to dismiss the application should only
be granted if it is also found that the request of the Teels for
Comnission approval to acquire 50 percent of the issued and out-
standing common capital stock of Pyramid 2as of this date or
effective as of January 1, 1973 should be denied without a hearing.

The undisputed facts giving rise to the present contro-
versy, as set forth in the pleadings, are as follows:

On June 15, 1971, by D.78782 in A.52485 the Commission
authorized Gale to transfer to and Pyramid to acquire a certificate
of public convenience and necessity to operate as a cement carrier




C.10227, A.57121 1IV/gf

theretofore igssued to Gale as an individual by 0.69922 in A.46537.
By 1ts supplemental order, entered on ¢r about Jume 18, 1971 fio
D.78880, A.52485, the Commission authorized Pyramid to issue 150
shares of its coumon capital stock at a par value of $100 each in
exchange for said cement carrier certificate, which transfer and
stock issue were thereafter consummated and whereby Gale became
the sole owner of all of the issuved and outstanding capital stock
of Pyramid. ,

By a2 stock purchase agreement dated January 1, 1973, a
copy of which 4s attached as Appendix 4 to the complaint in
C.10227 and to A.57121, Gale agreed to sell to the defendant
Kenneth Teel 50 percent of the stock of Pyramid for the sum of
$12,500. The agreement was approved in writing by Martha Anne
Teel, wife of the defendant Keaneth Teel.

Pursuant to said agreement, Gale endorsed a share cer-
tificate for 75 shares of the capital stock of Pyramid to the
defendant Kenneth Teel. Said share certificate was surrendered
to the corporation for canmcellation, and 75 shares were reilssued
to Keaneth Teel.

No authorization by the Commission was sought or granted
for the transfer of 50 percent of the shares of Pyramid from Gale
to Kenneth Teel.

02 or about July 9, 1976, the Teels commenced an action
in the superior court of the State of California for the county
of Los Angeles entitled "Kenmeth Teel and Martha Anne Teel,
plaintiffs, v. Lee 6. Gale, et al., Defendants," C.166724,
whereby the Teels sought, awong other relief, court supervision
of the winding up and dissolution of Pyramid and certain other
corporations. By order dated Augus: 9, 1976, the court in that
matter appointed the defendant Ray as receiver for Pyramid (and
other corporations) under Section 4656 of the Corporations Code
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(now Section 1803) to tzke over and manage the business affairs of
Pyramid for the purpose of winding up and dissolving the corporation,
and thereafter Ray, as rezeiver, did take over receivership of
Pyramid pursuant to said oxder.
Discussion

The question presected is whether the acquisition of a
50-percent interest in a public utility constitutes "control either
directly or indirectly" for purposes of Section 854. We conclude
that it does.

Corporations Code Section 160 defines '"econtrol" as
follows:

"(a) Except 25 provided in subdivision (b), ‘control'
means che possession, dirzct or indirect, of the
power to dixect or cause the direction of the
management and policies of a corporation.

"(b) 'Control' in Sections 181, 1001, and 1200
means the ownership directly or indirectly of
shares possessing more than 50 percent of the
voting powex."

Sections 181, 10Cl, and 1200 are not applicable, Thus, subsection
(a) applies.

The facts in this case present a dramatic illustration
of "the power to direct or cause the direction of the management
and policies of a corporation." The transferee has caused the public
utility operations to be abandoned. The couvrt-appointed receiver
has placed the certificate of public convenience and necessity in
suspension. The equipment has been sold. Winding up and dissolving
the corporation plainly amounts to directing the management and
policy.

We are persuaded in part by the public policy implications
of the situation. Abandonment of a public utility obligation is 2
very serious matter requiring PUC authorization. (Public Utilities
Code Section 851,) If the Commission were to decline jurisdiction
ovexr transfers of a 50-percent interest, we would be unable to deal
adequately with transactions intended to dissolve the subject
corporation and abandon the public utility obligation. This 1s

-8-
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particularly troublesome in areas of transportation where competitive
consequences must be considered. The public interest in continued
service requires the exercise of Commission jurisdiction.

From this conclusion it follows that the attempted
voluntary dissolution is premature. The Commission authorization
required for tramnsfer has not been obtained. Accordingly, there
is no basis for the petition for voluntary dissolution and the
appointment cf a receiver. Consequently, the actions taken by the
receiver are void znd the operating authority should be reinstated.

Pursuant to the authority vested in the Commission by
Publie Utilities Code Section 1759, the receiver shall be directed
to cease and desi:zt IZrom interfering in the operations of Pyramid.
An immediate effective date is necessary to preserve the rights
of the parties pending further Commission action.

Findings

1. Pyramid became a public utility, a common carrier, and
a cement c¢arrier as defined in Sections 216(a), 211(d), and 214.1
of the Public Utilities Code upon its consummation of the transfer
authorized by the Commission in D.78782 dated June 15, 1971 in
A .52485 and acceptance of the certificzate of public convenience and
necessity granted to it in said decision.

2. Pyramid issued 150 shares of itscommon stock to Lee G.
Gale (Gale) pursuant to the authorization of the Commission
in D.78880 dated June 28, 1971 ir A.52485, and Gale thereupon became
the owner of all of the issued and outstanding shares of stock of

By a written stock puxchase agreement dated January 1,
1973, Gale agreed to sell to Kenneth Teel,and Kenmneth Teel agreed
to purchase from Gale 50 percent of all the issued and outstanding
shares of captial stock of Pyramid for the sum of $12,500. Said
agreement was approved by the defendant Martha Anne Teel.
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4, Pursuant to said stock purchase agreement of January 1,
1973, Kenneth Teel acquired ownersaip of 75 shares, or 50 percent
of the issued and outstanding stock of Pyramid.

5. Gale and XKenneth Teel did not then seek authorization of
the Commission for the transfer of the said 75 sheres of Pyramid
from Gale to Teel. .

6. On or about July 9, 1976 the Teels commenced an action
in the supericxr court of the State of Califormia for the county
of Los Angeles secking, among other things, the court's super-
vision of the voluntary dissolution of Pyramid under Sections
4600 et seq. of the California Corporations Code (now Sections
1900 et seq.), and by order dated Avgust 9, 1976 the court appointed
Ray as receiver for Pyramid. Pursuant to said order, Ray has taken
over the assets and m2nagement of the business affairs of Pyramid.

7. At the request of Ray, 2c receiver, the Commission by
Resolution No. 17991 dated May 10, 1977 has suspended Pyramid’s
certificate of public convenience and necessity to operate as a
cement carriexr until Maxch 14, 1978. 1In addition, the radial
highway common carrier and dump truck carrier permits of Pyramid
in Cal T~97258 were suspended on March 4, 1977 at the request of
Ray, as receiver. .

Conclusions

1. The acquisition by a party of 50 percent of the stock of a
corporate public utility from one who theretofore owned 100 percent
of such stock constitutes “control either directly or indirectly"
of such public utility within the meaning of Section 854 of the
Public Utilities Code.
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2. No authorization of the Commission has been received
for the acquisition by Kenneth Teel from Gale of 75 shares of stock
of Pyramid, representirng 50 percent of all of the issued and
outstanding shares of said corporation.

3. The transfer of said 50 percent of the stock of Pyramid
from Gale to Kenneth Teel was invalid and not effective.

4. Ray's assumption of possession of the assets and manage-
ment of the business affairs of Pyramid as receiver pursuant to
order of the superior court in said action C.166724 is void.

5. The suspension of the certificate of public convenience and

necessity, radial highway common carrier pezwit, and dump e
truck permit was in crror.

INTERIM ORDER

IT IS ORDERED that:
The transfer of stock issued by Pyramid Commodities

to Kenneth Teel is wvoid,

The suspensions of the certificate of public convenience
and necessity, radial highway common carrier permit, and dump truck
pexnit of Pyramid are terminated.

3. David L. Ray shall cease and desist from any act of
control or management over the business and affairs of Pyramid.
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4. Mary Ann Teel and Kenneth Teel shall cease and desist from
any act of control or management over the business and affairs
of Pyramid.
The effective date of this order is the date hereof.
Dated at Sin Franciseo - california, this _o/oF

day of JUNE ! | 1977.

esident

/>/M &
LI

Commissioners

Commissioner Robert B

atinovich, being
nocessarily absent, diq not pa;ticipato
in tho dAispoesitien of this proceeding.




