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Decision No. 87359 0CT 121917 @QH@BNL@&&

BEFORE THE PUBLIC UTILIWIES COI™MISSION OF THE STATE OF CALIFORNIA

AD VISOR, INC., a California Corporation,
authorlized exclusive agent for:

GENZRAL VAN & STORAGE CO., INC,

and TORRANCE VAN & STORAGE CO. dba

S & M TRANSFER & STORAGE CO.,

Complaiunant(s),
Case No. 9931
(Filed June 18, 1975;
amenced July 25, 197%)

VS.

PACIFIC TELEPHONE AND TELLEGRAPH COMPANY
OF CALIFORNIA,

Defendans,

M Ml M N Tl AN N o N S N N S

Norin T. Grancell and Fred Fenster, Attorneys
at Law, and Fred ¥rinsky and Jack Krinsky, for
Ad Visor, Inc., complainant.
Michael J. Ritter, Attorney at Law, for The
Paclflc Telepaone and Telegraph Company,
delendant.

Thils complaint was filcd by Ad Visor, Ing. (Ad Visor) on
behalf of complainaﬁts, General Van & 3torage Co., Inc. (General Van)
and Torrance Van & Storage Co., ¢ba § &

(Torrance). The complaint alleges that The Pacific Telephone and

Telegraph Company (Pacific) violated several of itg standavrds for
yellow page advery

& M Transfer & Storage Co.

ising Content and certain provisions of law, and
acted 4in a wilful or grossly negligent manner when 1% accepted
advertlising for Haroor Storage & Moving (Harbor), Balboa Transfer Co.
(Balboa), All American Van & Storage (All American), United American
Van & Storage (United), World Van & Storage (World), La Bore's Moving
& Storage (la Rore), Pan American Van & Storage (Pan American),
Sav-0On Moving & Storage (Sav-On), American United Van & Stcrage
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(American), A-All Amerlcan Van & Storage (A-All American), AA-All
American Moving & Storage (AA-All American), A (same as World Van &
Storage) (A), Office and Industrial Movers (0&I), and Garden Grove
Moving & Storage (Garden Grove), also referred to as the Eytchisen
Companies, for whom one or more advertisements were pudbllshed in one
or more of the following directories: 1972, 1973, and 1974 Orange
County and the 1975 South Orange Coast.

Hore specifically, the complaint and the amendment thereto
contend that Pacific violated 1ts multiple display advertising
standard, duplicate in-column advertising space standard, duplications
of trademark and/or trade name service trademark standarcd and
trade name gervice standard because all of the adbove-named companles
were owned by the same person, had the same corporate officers, used
common personnel and operated from the same location and that, there-
fore, they did not qualify for separate advertising., Ad Visor sought
interim relief in the form of a temporary restraining order. This
reliefl was denied.é/

Pacific admits that 1t published cisplay advertlsements
and trademark items for the above~listed companies under the
classificatlion "Moving & Storage Service™" in one or more of the
following directories: 1972, 1973, and 1974 Orange County and 1975
South Orange Coast. However, Pacific denles that the publication
of any ¢f thesc advertisements violated any provision of law or any
order or decision of this Commissilon or any tarlff rule of
Pacific and, with the exceptlions noted below, did not violate any of
Pacliflc¢'s directory advertising standards or practices,

1/ D.B4725 dated July 29, 1975.
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Six days of hearing were held defore Examiner Bernard. A.
Peeters beginning on April 12, 1976. At the conclusion of the
hearings, the matter was submitted subject to the filing of
concurrent wrltten briefs due on October 6, 1976. The driefs were
timely filed.
The Isgues

There i1s no dispute with respect to the ownership of the
Eytchison Companles. Furthermore, this issue was determined by
D. dated in €.9636. It was found in D.
that Arthur Eytehison owned all of the corporations and onerated
them with a commonallty of personnel, equipment, and faclilitles.

The material lssues, therefore, are:

1. Was Paciflc's policy of recognizing separate corporations
as separate legal entltles and therefore allowing esch separate
corporation to have 1ts own display ad under the mul €iple display,
and other limiting advertising standards reasonable?

2. If the answer to the first ILssue i1s no, what advervising
standards, tariff provisions, or laws were violated as a result of
Pacif{ic's actions?

3. If 2t 1s found that Pacific violated i1t: advertising
standards, tariff provisouns, or the law, to what relilef are
complalnants entitled?

Motions

Pacific filed a motion to dismiss the complaint on %the
grounds that 1t constitutes an assigament of a reparation claim
centrary to the provisions of Section 734 of the Public Utilicies

/
Code.g‘ This motion has been made in numerous prior Ad Visor cases

2/ All references are to the Public Utilities Code unless otherwise
noted.

"734. ...no assignment of a reparation claim shall be recognized by
the Commlssion except ascignments by operation of law as in the
cases of death, insanity, bankruptcy, receivership, or order of

' court.”
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wherein we set forth our reasons for denying the motion.zf We will
not repeat those reasons here. Pacific's motion will be denlied.
Statute of Limitations

Paclific alleges that portilions of the complaint are bdarred
by Section 735,5/ and therefore complainants are not entitled to any
relief for adverticing and telephone service rendered by Pacific to
the complalnants prior to June 13, 1973. We agree with Pacific
that the two=-year statute of limitations contained in Sectilion 735
applies, since the tarliff rate charged for the advertising is not
challenged. Therefore, any cause of actlon arising out of Pacific's
conduct prior to June 18, 1973 is not only barred (Cortez v PT&T Co.
(1966) 66 CPUC 197), but the right 1tself 1s extingulshed (Southern
Pacific Co. (1959) 57 CPUC 328, 330, and cases cited therein;
Pacific Mercury Television Mfc. Corn. v Cal Water & Tel. Co. (1955)
55 CPUC 721, 725). The complalnt in this case was filed on June 18,
1975. Paclfic's Orange County directory was published in November
1972, more than two years prior to the filling of the complaint. Since
the statute of limitations for complaints for directory errors and
omisslons begins to run when the directory is published, any claims
based on the 1972 Orange County directory are barred and extinguished.
Stioulatlions

Pacific stipulated at the hearing that the publicatlion of
the display advertisement for World in the 1972, 1§73, and 1674
Orange County directories violated Pacific's multiple display
standard and that the custom trademark advertisement published for

3/ D.85334, ©.9800; D.87239, €.9834; and D.8T240, C.9833.

4/"735. . . . All complaints for damages resulting from a violation
of any of the provisions of this part, except Sections 494 and 532,
shall elther be flled with the commission, or where concurrent
Jurdsdiction of the cause of action Is vested by the Constitution
and laws of this State in the courts, in any court of competent
Jurisdictlion, within two years from the time the cause of action
accrues, and not after."
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American in the 1672, 1973, and 1974 QOrange County directorles
violated Paciflic's duplications of trademark and/or trade name
gtandard and Sectlon 3.0202 of Pacific's Trade Item Requirements
Practilce.
The Evidence

The following table sets forth, by directory and year, the
number and type of ads pudblished in the Moving and Storage classi~
fications for the complainants, anc for the Eytchison Companies
whose ads allegedly violated Pacific's tariff and advertising
standards.

TABLE I

No. &
Type of
Complainants Ads Allered Violating Ads

1972 Orange County (Jt. Exh. 3)

General Van page 904 1«24 col.* Harbor g01
col. Balboz 902
col. All American g0
col. La Boxre 90§
col. World 911
col. Pan American 911

% sol. %% Sav-on Q14

12k col. %M Worlid Van 915

General Van page 916 1-CTM¥ 24 n All American 902
1-CTH American United 904

1-CT™ United American 817

l~-in-col. A-All American 901

¥ Double hall column.
¥% Triple gquarter column.
### Double quarter column.
Veee Customer trademark.

1973 Orange Countv (Jt. Exh. 4)

General Van page 989 1-2% col. Harbor
1-2% col. Garden Grove
1-2% col. Balboa
1-2% col. All American
1-2% col. United American
1-2% col. L& Bore

(Continued)

-5-




TAPLE I - (Continued)

No. &
Type of
complainants Ads Alleged Violating Ads

1-2% col. World page 9¢5
1=-2% c¢ol. Pan American page 995
1-2% col. 0&I nage 998
1-3% col. Sav-on page 1,000
1-3% col. World page 1,002
General Van page 1,004 1-CTM A-All American page 986
1-CTHM American United page 994
1-CTM United American page 1,004
l=in~col. All American page 990

1974 Crange County (Jt. Exh. 5)

General Van page 1,067 1-2% col. Harbor page 1,064
Torrance page 1,078 1-2% col. Garden Grove page 1,065
1-2% col. Balboa page 1,065
1-2% col. All American page 1,067
1-2% col. United American page 1,068
1-2% «col. La Bore page 1,069
1-2% col. Pan Amexrican page 1,073
l-2% col. World page 1,073
1-2% col. - 0&l page 1,075
1-3% col. Sav-on page 1,080
1-3% c¢ol. World page 1,081
-2TM Garden Grove page 1,080
1-CTM Harbor page 1,081
1-CTH La Bore page 1,082
1-CT:: Pan American page 1,083
1-CTit Sav-on page 1,083
1-CTM 0&I page 1,083
1-CTH World page 1,084
1-CTM United American page 1,084
1-CTM™ Balboa page 1,074
1-CTHM United American page 1,084
l-in-col. A(Same as World)page 1,064

1975 So. Orange Coast (Jt. Exh. 6)

General Van page 223 1-2% c¢ol. Harbor page 222
1-2% eol. 0&I page 222

col. Harbor page 224

col. Pan American page 224

l-in-col. A=-All American page 221
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Ad Visor presentec its cace through five witnesses and 35
exhiblts. Pacific presented 1ts case through five witnesses and 46
exhibits. Thirty-five additional exhiblts were sponsored by Ad Visor
and Pacific Jointly.

Ad Visor called Charles L. Rogers, an attorney for Paciflc,
under a subpoena duces tecum as its first witness. Speclal counsel
was engaged by Ad Visor for the purpose of examining Mr. Rogers on the
so-called evolution of Pacific's interpretatlion and application of
its multiple display advertising standard.

Essentially Mr. Rogers' testimony 13 that he and his law
firm have been doing legal work for Paclific for many years; that he
hae been involved in directory work and interpretation of advertising
standards since 1960; that he conducted an investigation of the
companies involved in this complaint; that he was famillar with the
nultiple display advertlising standard and the reason 1t was
promulgated; that the standard was promulgated dbecause it was found
there was a proliferation of advertising by one or more advertisers
under certain headings which had the effect of dominating the headings.
This domination, in turn, could cause confusion for the directory

user by leading him to think that he was dealing wlth separate
advertisers whereas, in fact, he was cealing with only one, using a

muleiplicity of business names and trade names.

Rogers claims that the attorneys in his firm consistently
interpreted the multiple display rule so that where there were
separate legal entitles, each such entity was entitled to a doudble-
half column display ad, or its equivalent, under a single heading.
Rogers also stated that since yellow page advertising I1s under
Commission jurisdiection, 1t has been his firm's view that 1if Pacific
should err, it should err on the side of allowing the soace if there
were separate legal entitles hecause the risks of not doing so were
fairly high, namely, the wilful refusal to provide 2 public utility
service. Such refusal could subjJect the utility to civil liabllity,
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including punitive damages under Section 2106 of the Code, 2/ in appro=
prlate cases. He npointed out that untlil the time of the Berko caues/
there was no formal case flled with the Commisslion involving the
multiple display advertising standard. Mr. Rogers stated that there
has been no change in the interpretation of the standard, but rather
there was an evolution. He pointed out that where there 1s a single
person conducting the same business under severzl nanmes hut, there is
a oneness or sameness about them so that it apnears the separate
entlitles were created simply as a subterfuge to allow the purchase
of additlonal advertising space, 1% was his opinion that Pacifice
would be Justifled in denying additional advertising space. This
view, he stated, was subsequently upheld In the 3Berko case.

He was also involved in another matter involving the
interpretation and application of the multiple display advertlising

5/ "2106. Any public utility which does, causes to be done, or
permits any act, matter, or thing prohlibited or declared unlawful,
or which omits to do any act, matter, or thing required to be
done, elither by the Constitution, any law of this State, or any
order or decision of the comm-ssion, shall be liable to the
persons or corporations affected thereby for all loss, damages,
or injury caused thereby or resulting therefrom. If the court
finds that the act or omlssion was wilful, it may, in addition
to the actual damages, award exemplary damages. An action to
recover for such loss, cdamage, or injJury may be brought in any
court of competent Jurisdliction by any corporation or person.

"No recovery as provided in this sectlion shall in any manner
affect a recovery by the State of the penalties provided in this
part or the exercise by the commission of its power to punish
for contempt."”

D.B84068 dated February 11, 1975 in C.9605, Ad Visor (Stan Berko)

v P7%T. The complaint was filed August 16, 1673 and neard on
Peb ruary 1, 1974,
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standard, viz., the Howard M. Stein dental corporat! on.investigation.Z/
The extensive invectigation made of Dr. Stein was because Rogers

felt that legally there 1s a substantive difference between
profecsional corporations, and the averare manufacturing or indussrial
corporations. Rogers then stated that while not involving
corporations, the Berko decision allows, 1f not requires, the

utility, if 1t suspects a possible violation, to look behind the
facade of separate entitvies regardless of their nature, 1in order to
affect compllance with the spirit as well as the letter of the
standard. Rogers maintalins that where there are separate corporate
entities it is not necessary to look further and that each entity is
entitled to its own advertising.

Ad Visor's executive vice president's testimony shows that
he first contacted Pacific on April 1, 1975 concerning the alleged
violations involved here (Exh. C=3=A). Pacific's reply was that
since no printed errors were involved, no adjustment was warranted
(Exh. C=3=B). Ad Visor then filed this complaint. His testimony
(Exh. C=3) gives a detalled account by years and directory pointing

7/ D.8T7240 dated April 25, 1977 in
Center) v PT&T. See Exh*bits D= néd C=3-T a Pacific memo to
rfile by K. F. Dietzel memoriallz ttorney Rogers' investigation
of the Dr. Stein Group wherein the following statements are made:

"These two dentists [Dr. Froh and Dr. Rips] are in fact
part of the Stein corporation. . . . It would bde a
violation of multiple display copy standards to permit
these dentists to purchase advertising in thelr own

NamSy v o1 "

"Chuck Rogers 1s in the process now of Iinvestigating
The ¢orporate structure o the Two prolessional
corporations, ... If the officers of the corporation

seem to be the same they woulc not qualify for
multiple advertising under the classification of

'Dentist'".

333, A& Visor (Downeyv Dental
a
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out the wds in violatlon of speclific advertising standards, and also
presents varlous documents purnorting to show that Pacific was aware
of a relatlonship between the Eytchison Companies 21l along. He
points out that the ads in Teble I under Alleged Violating Ads
violate the following advertising standards and practices of Pacific
in the following manner:

a. The Multiple Display advertising standard
In that this standard permits only one
double~half coluan dlsplay ad under any
single classification for "any one person,
firm, partnership, associatlion, corporaticn,
company or organization of any kind
conducting a business or husinesses under
one or more names." It 1s contended that
since one man owns the Eytchison Companiles
and operates them with a commonality of
equipment, personnel, management and location,
only one double-halfl column ad is authorized,
not one per company or corporation as published.

The Duplications of Trade Mark and/or Trade Name
Service standard (Exhs. C=3=D & D=1-1L) in that
thic standard permits "Only one Trade Mark or
Trade Name Service order, local or national,

for the same product or service, 1z accepted under
the same classification.” More than one trade-
mark ad under the came classification was
published for the Eystchison Companies.

Section 3.0202 - Trade Item Requirements of
Directory Practice 780 (Exhs. C=3-E & D-1-N)
which prohibits rearrangements of the normnal
sequence of words in a brand name for the same
product or service under the same heading. It
is pointed out that United American Van &
Storage has a custom trademark and that American
United Van & Storage also has a custom trademark
with the same logo and the same list of names

in each ad which are both under the same heading.
The dba names for United American Van & Storage,
Inc. are World Van & 3torage and Sav-on Moving
and Storage & 32les (Exh. C=3-K). Because of
thls alleged violation the Eytchison Companies
recelved two ads for the one advertiser and
achleved a preferential positioning in the
llsting columns by a rearrangencnt of the
finding line.
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Trade lark and Trade Name Service standard

(Exhs. C=3-F & D-1-K) which prohibits using the
letter 'A' in cembination with other letters in

a name solely to gain preferential positlioning

in the directory heading. Here ads were sold
under tiie name of A-Al)l American Moving & Storage
and Amerlcan United Van & Storage, neilther name
belng reglistered as a filctitious name (dba).

Moving and Storage Service - Household Goods
Carrlers standard (Exhs. C=3-G & D=1=0 & P) which
provides that a carrier shall not represent
1tvsell under any name different from the name

or names listed as ddba's on their Publile
Utilitles Commission (PUC) permit, and that
carriers using more than one name in a directory
must cross reference them to0 all other names
listed. It was shown that 'A', A-All American,
AR=All American, and American United are not d&ba's
llsted with the PUC and that there were no
speeclific cross referrals between the companies

in the display ads.

Rate Practice Schedule No. 17=T, Sheet 7

(Exh. C-3-H) and Section 3 of Direci~ry Practices
740 which prohibis listings set up sirictly to
secure preferential positlion by any neans unless
the customer actually conducts husiness under

the name s0 listed. It was shown that ads were
sold for 'A', A-All American, AA=-All American,
and American Unlited, which were not names under
which business was actually conducted.

Duplicate In-column Advertising Spece standard
(Exhs. C=3=I & D-1-Q) limits informational
listing advertising space to "one and only orne
informational listing." An additional listing
may be hac under certaln conditions such as a
business conducted at two Qifferent locations.
It was shown that 2-inch informational listings
were published for 'A', and All American, bdoth
at the same address.
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Exhibit C-7 45 a memorandum of a conference held on May 23,
1972 between Pacific's attorney Rogers and Pacific employees Shelfer
and Stelf. The subJect matter of the conference was the rultiple
display advertising standard which was brought about by & household
goods carrier complaining that a mover in Orange County who owns
9 or more companics was misrepresenting ivself In the yellow pages.
It 1s noted that the complained of mover had ten different
telephone numbers all of which terminated on one Xey telephone
service (XTS), and that Rogers was to check with various governmental
agencles concerning this mover.

A letter dated July 26, 1972 from Rogers to Paclfle,
attention R. P. Pleitz of the directory department (Exh. D-1-B8), Is
a follow-up on the above conference. It sets forth the facts Rogers
obtained from the PUC regarding the household goods carriler permits
of the Eytchison Companies. The letter closes with an offer to

discuss the matter further in an attempt £o apply <he information to

the letter and spirit of the copy regulations.

Exhibit D-1-D is & memo dated July 31, 1672 from R. P. Pleitz
to Mr. Stelf of Pacific's direciory department which states, In part,
that "Per C. Rogers' letter Fleitz concurs separate corporations
involved therefore no violatilon of mulel display and he authorized
publlcation of ads."

Exhibis C-3=i 1s a study entitled "Moving & Storage Project -
Orange County, 1l1/72" obtained by Ad Visor from Pacific through
discovery. This document shows the various adveritising itenms,
phone numbers and addresses for the Eytchiseon Companies. It also
shows that all telephone numbers terminate on XTS 540-3880, and
that all bllling 13 to All American.

Among other exhibits introduced by Ad Visor were Exhibits
C-3=-N, 0, P, Q, and R which are Advertising Sales Queriles from the
directory department to the sales department. These show that as
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far back as 1973 questions were being raised about the multlple
display and customer trade mark ads for the Eytchison Companles.
Sales' reply was to the effect that the same owner was involved
and cleared the ads.

Exhibits C-3-L and D-3-%, dated JSune 19, 1975 and June 24,
1975, respectively, are coples of essentlally the same memnorandum
by L. W. Smith, District Manager, to R. P. Colison, Stalf Manager,
Regulatory, Los Angeles on an informal complaint filed with the PUC
by Unitea American. The following statements ere contalnec 1In
the memorandumn:

"All the above mentioned steps [investigative steps]
followed in determining our customer 1s Iin fact
violating our Multiple Display Standards.”

"Allowing our customer c¢ontinued display advertising
for the affiliated companies would c¢clearly violate
our Multiple Display Standards.” Y

The memo then makes reference to D.84068, the Berko declislon=
concludes:

and

"The Utility is of the opinlon our customer is not
entitled to continued display advertising for his
affiliated companies, but will he allowed the
maximum amount of display advertising conslstent
with existing standards for multiple display
advertising."”

The president of Ad Visor testified (Exh. C-4) that he
turned down the Eytehlson account because after the hearing Iin the
Serko case he determined It would not be right to take on an account
whose advertising program grossly violated the multiple display
standards of the telephone companles; that it 1s his opinlon that
there 18 an inherent damage to all other advertisers in a yellow
page c¢lassificatlion when one advertiser 1s permitted to dominate
the classification because the market share of each advertiser becomes

8/ Footnote 6, supra.
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smaller as the big advertiser drawe more of the market through
increased numbers of ads; that the yellow pages are a specialized
medium directing customers to specific husinesses at the time they
are ready to buy or are 1in neec of a service; the yellow page
advertising ¢iffers from newspaper amd radio advertising in that
the latter are not usually there at “he time someone needs the service;
that when one advertiser is permitted to flood the classification with
ads, he can literally drive the others out of the market place; that
poth General Van and Torrance were forced to give up the Huntington
Beach market because of the unfalr advertising granted the Eytchlson
Companies; that the Eytehison Companles proflted from this
advertising (Exh. C-4~A); that the purpose of the multiple display
standard is to protect the majority of advertisers and directory
users from a large advertiser nonopolizing the classification;
that A3 Visor has done studies to determine the effects of unfalr
advertising upon other advertisers which show & correlation between
the amount of unfalr competitlon and the number of Jobs each
complalnant received for the periods in question; that he brought
the advertising of the Eytchison Companies to Pacific's attention
right after the hearing in the Berko case (February 6, 1974); and
that Pacific did not correct the vieclations in the 1974 directories,
but did for 1975.

Gerald Stadler, vice president of Torrance, testifled
(Exh. C=1) that advertising in the Orange County directory yellow
pages was begun in November of 1974; that a good response from thls
advertising was not received because, in hls opinion, the large
number of ads for one advertiser created unfalr competlition with
whieh the large advertiser was able to dominate the classification, 2
situation with which Torrance was unable to cope. Torrance had
advertised for many years in both Pacifle's and pener&l Telephone
Co. of California's San Pedro, Redondo Beach, and Huntington Beach
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directory yellow pages. Good responses were received from the

San Pedro and Redondo Beach directories, but the response from the
Euntington Beach directory was small because there were unfalr
competitive ads In that directory. No response was recelved

from the Orange County directory advertising for the first six
months. To make up for this lack of response, radio advertising,
personal calling upon leads, and post card mailings were used.

The Orange County office of Torrance was directed %0 start keeping
recoxrds, beglinnlng with January of 1975, to show the source generating
the business calls. The record was kept on the job estimate memo
for all of 1975 and the first two months of 1976. A review of this
record for the period of January through Qctober, 1975, showed

that 64 calls were generated by the yellow pages advertising. It is
claimed that this 413 a small response. A comparison was made
between the flirst three months of 18675 and the periliod January
through March 9, 1976. These are relatively slow periods for the
household goods moving industry. In 1975 only 12 calls were
generated from the yellow pages, whereas for the shorter veriod in
1976 20 calls had been generated. This increase 1s attributed to
the fact that the unfalilr compevitive als were not nubdblished in the
1575 Orange County directory yellow pages.s/ With respec¢t to the
injury suffered by Torrance from the additional ads sold to the
Eytehlson Companies, the witness had this to say:

"I think it 1s obvious that the more ads that
appear in the classification, the smaller
share each of the ads will receive of the
market. When one advertiser i1s adble %o
dominate the classification with a large
rumber of ads, all the other husinescses
have to suffer by getting less business.

The overhead goes up while the income gocs
down. Thils can force the smaller business

/ The 1975 Orange County directory was published in November 1974.
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out and this 1s what happened to us down there,
we were forced to a great deal of additional
expense to try to generate business we normally
receive from the yellow nages, because of the
unfair competision which was set up in the
Qrange County directory.”

Under cross—examinastionof Mr. Stadler (RT pp. 238-292) it
was developed that Torrance started business in Orange County Iin
August of 1974; that 41f there was no ad in the 1974 Orange County
directory yellow pages far fewer than the 64 calls testifiled to would
have been reccived; that with respect to the statcment concerning the
good response from the San Pedro and Redondo Beach directories and
the poor response from the Huntington Beach directory, this
statement 13 not based upon 2 tally similar %o the one kept for Orange
County; that the estimate memos would not be representative of the
actual number of calls generated by the yellow page advertlsing; that
mall outs and personal calls on leads started at the time the Orange
County office was opened in August of 1974, and radlo advertising was
started in Octobar or November of 1975, not six months after the 1974
Orange County directory was published; that the estimate memos from
which a chart was macde showing which medium generated the calls (Exh.

D-9) was not accurate singe not cll calls were logged or counted; and
that the month of Decenber 1875 on Exh

from the yellow pagec, yet this 1s after the 1975 Orange County
directory was published from which the excessive ads of the Eytchison

1hv1t D=9 shows no calls generated

Companies were removed, which conflicts with testimony that responses
from the yellow pages increased after the offending ads were removed.
William Brooks, vice president of Gencral Van, testifled

Exh. C-2) that General Van owns No. American Van Lines Agency,
formerly called Sierra Van and Storage located in Laguna Niguel,

which location was purchased in April of 1974. In early 1973 he
noticed a decline in responses from hils yellow page advertising

and that this decline has continued until 197€. He was informed
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that during this time one advertiser was getting more and more ads
each year in the directories involved here; that since November of
1975 (publication date of the Orange County directory) and January
1976 (publication date of the South Orange County directory) an
increase in responses from yellow pages advertlising was observed,

and that he was informed that the unfair yellow page ads had heen
removed from these directories. He stated that 70 percent of

General Van's business consists of household moving and is highly
dependent upon yellow page advertising. In order to overcome the
fall-off of business in Orange County, he resorted to sending salesmen
on door-to-door canvasses and started to mail out post cards. This
post card malling costs about $5,000 per year, which 1s still belng
spent. Its Ansheim offlice serves Orange County and Runtington

Beach areas. A loss of $13,307 was experienced in 1975 for these
arcas which is attriduted to the decline in responses from advertlsing
in the yellow pages of the Huntington Beach and Qrange County
directories. Thirty percent ol Ceneral Van's business‘_consists of
shipments from electronics firms and regular accounts which are

highly profitable, and this business is not dépendent”u§85'§;ilow
page advertising. iHowever, this was more than offset by the decline
in responses from yellow page advertising.

A study was nmade of the number of jobs received for
various periods, at Ad Visor's request and with Iits assisctance,
which consisted of going through all of the vills of lading for
1974 and 1975 and separating out the jobs recelved from yellow page
advertising responses. For 1973 only the local bills of lading were
examined. The results of the study are set forth In the following
table:
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TABLE IIX

tNo. of: No. of : : :
:Lo¢cal :Avg. Rev. Long=haul:Avg. Rev. @ Total :
Year :Moves :Per Move#® - YMoves :Per Move* ¥, P. loves:

Orange County Directorv

1973% 129%* $159.63 n/a
1974% 109 242.87 186
1975% 118 263.44 127

South Orange Coast Directory

19744 174 242.87 9% 983.36
1975 132 263,44 20 1,337.78
1976@ 34 - 14 -

* 20 moves randomly selected and averaged.
% January to October.
*#% Includes one month's strike.
# 3 months - heavy period.
€@ January 1 - March § ~ slow period.

The above average revenues were applicd to the numdber of
moves. The results werc compared for 1974 and 1875, which showed
a loss of $64,519.94 1n 1975 for the Orange County area, and
$116,749.10 for the South Orange Coast area. Brooks elaims that
after the unfalr ads were removed from the yellow pages, the
response lincreased during a time which is normally a slow period.

Cross-examination developed *hat General Van has heen
operating in Orange County since 1945, It has one location at
Laguna Niguel, one at Anaheim, and one at Irvine. The Irvine
locatlon was sold in December 1975. Sterra Van and Storage was
purchased in April 1974 and 4s tine presens Laguna Niguel operation,
but was formerly the Irvine operation; that general economilc
conditlons have an effect on the growth of General Van's business;
that the flgures presented above (Tabdble II) represent total Jobs
and thet he has no way of knowing how many came from yellow page
advertising. This statement was later corrected to show that all
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of the Jobs in Table IX resulted from yellow page advertising.
While he bellieved that tne excessive number of ads in the yellow
pages had an adverse effect upon the responses General Van received
from its yellow page advertising, he could not explain the increase
in the number of local moves from the Orange County directory in 1975.
He further admitced that the total number of moves shown in Table .II
does not relate to the total number of responses recelved from
yellow page advertising; that there was no way of determining fronm
the bllls of lading whether the move was obtained from & response to
yellow page advertising; that he had to rely upon his secretary for
the flgures and did not know how she could determine whether the move
was the result of a response from yellow page advertising, except
her memory and the name of a salesman on the D111 of lading. No
records were kept to show the Aifference in calls received before
and after the appearance of the unfair ads; that he had no knowledge
of what the response from yellow page advertising was for any year:
however, 1f there had been no yellow page advertising they would not
have obtained the moves reflected in Table II. Finally 1% was shown
that the $5,000 annual expenditure for post coxrd advertising, which
1s continulng, Iincludes auto expenses for the salesmen. RT pp. 229~
336.)
Pacific's Evidence

Patrick H, Hames, District 3talf Manager, Directory
Department, testified (Exh. D-1) that he investigated the matter under
consideration by interviewing numerous Pacific personnel to obtain*
thelr best recollection of the events leading up to the acceptance
of the advertising, and analyzed the ads published to determine
whether they were in compliance with the Standards for Yellow Pages
Advertising Content which were in effect at the time of their
acceptance,
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In addition to the stipulation as to vioclations of the
multiple display standard and the duplications of trademark and/or
trade nane standard, and Section 3.0202 of the ftrade item require-
ments practice, Hames admitted that trademark violations occurred
in the 197Y% South Orange Coast directory; that the cross-reference
requirement of the moving and storage standard was violated in the
1972, 1973, and 1974 Orange County directories and that Tariff 17-T
violatlons occurred in the various Orange County directorles.

In regerd to matters not covered by stipulation or
admission, Hames claims that none of the standards were violated
because each adveritlsing corporation was conslidered as a separate
entity entitled to the full teneflit of the standards. Although the
naln substance of the multiple display standard did not change during
the perlod here involved, Pacific dild change its interpretation and
application of a key principle In the standard aflter the 29553%9/
declsion was i1ssued. The change was in the way Pacifilec anplies the
standard to corporations. Prior to the Berko decision, Pacific
applied the multliple display stancdard on the dasis that any one
person, firm, partnership, association, corporation, company, or
organization of any kKind conducting dbusiness or businesses uncer one
or more names would be limited to one double-nhalfl ¢olumn display iltem
or its equivalent in space under the same classifled heading. The
standard 1s still applled in the same way, except Pacilific no longer
considers incorporation as sufficient in itself %o prove separateness
in the conduct of a business. Pacific began to reallize that to meet
the spirit and intent of the multiple display standard, it may be
necessary to look beyond the surface organization and cetermine how
the business is really belng operated. Otherwise, an advertlser night
cechnically meet the standard and be zllowed an excesslive number of
display ads. This would defeat the very purpose of the standard which

10/ Footnote 6, supra.
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is to prevent domination of a single neading by a single advertiser.
The advertising at 1ssue here was accepted under Pacifle's prior
interpretation of the standard, thet a corporation 1s a separate
entity and entitled the full venefit of the standards. Also, Hames
stated that the advertiser was insistent upon obtaining hisadvertising
program, that Pacific felt there was no need to verify the corporate
status of a customer 1f he requested telephone service or advertising
in the nane of a corporation; that 1t 1s extremel rare for customers
to try to violate the multiple cisplay standard, or to give felse or
mlsleading informationfin an attempt to galn an advantage in the
telephone directories.

The investigatlion of the Eytchison Companies was undertaken
initlally because the salesman assigned in 1972 questioned the
advertising because of the complexitvy, amount, and having one person
responsible for so many different companies. The investigation was
conducted by management personnel and legal counsel. After the
advertlsing for 1972 was approved, succeeding years' advertising
was published wilithout further investigation, reliance being placed
upon the prior acceptance, It was pointed out that the business
organization of the Eytchison Companies evolved over a2 period of
years; that the principal had developed 2 business strategy whereby
he would systematically buy established individual moving companies
and, with each purchase, he gained the rizht to the use of the
company name and any attendant good will, its egulpment, and the
yellow pages advertising which they had at the time of purchase.
Although there were commonalitles of equinment and personnel, the

-9

advertiser steadfastly represented that he was operating each
corporatlon as an independent business. Pacific considered United
as the key company because 1% wag an intersta

te carrier; all of the
other Companies were licensed only as intrastate carriers, which
accounts for the continuous references %o United by the other
companies,
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Cross=—exanminatlion of Mr, Hames (RT 476-603) brought out,
anong other things, that there 1s no substantive difference in the
multiple display standard set forth in Exhibits D-1-G, H, and I; that
Pacifice's Investigatlion of the Eytchison Companiles ¢id not go to
determining the ownership of the corporations, but rather to the form
of the business organization, i.e., whether 4t was a single
proprietorship, partnershlip, corporation, etc.; that the salesman
who sold the ads Iin 1972 d1d question whether the ads were in
violatlon of the multiple display rule, which was taken up through
the different levels of management, including the seeking of legal
advice; that he was not produced as & witness because of the
complexity of the case and the number of different issues involved,
but that 1t was declded Mr. Fames would be the witness since he was
knowledgeable and Pacific did not want %0 waste the Commission's time
by bringing Iirn additional witnesses; that paragraph 2 of the
Moving and Storage standard %s an acceptabllivy standard, L.e., one
which 1s Paclific's responsi to enforce; that the use of the
letter 'A' in connection ¢ > advertising in question would be
considered as a preferentlal listing; that the statement of Mr.

Tillman, Staff Manager - Directory for Paclfie in C. 9605,11/ of

11/ "Q. And I would like your comment on this:

"Display advertising space under any single classifiled
headling in the Yellow Pages of a directory for any
one single perscn, firm, partnership, association,
corporation, company, or organization of any kind
conducting a dusiness or ducinesses under one of
[s1c] more names shall be limited to one and only one
double half-column display.”

"If they are separate corporations, can they duy
multiple display ads?

Well, going back, 4if they are separate corporations using
the same pergonnel, sane billing, same location, same
pecple doling everything, like one of the prior witnesses,
the movers -- they would be entitled to one ad. The intent
of the rule is one ad to a business.

Who evaluates this?
(Continued)
-22a
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which we were requested to take offliclal notice, is not the same

interpretation of the multiple display rule used by Paecific in the

pre-@gg&g perlod; that lir. Hames does not find that Mr. Tillman's

statement 1s ZInconsistent with Tacific's policy which was to look

at the way a business was being operated; that after Berko 1t was

felt that It would be appropriate and reasonable %o look heyond the

basic buslness organization and determine how it affeets yellow

page advertising; that Exhibit D-7, a letter from Attorney Rogers dated

June 14, 1968 stating that Pacific could pierce the corporate veil,

but that since there appeared to be two separate corporations each 1is

entitled o a double half-column ad; Hames stated that <his 1s rot

a policy letter, but that its internretation would depend upon how

you wanted to internret 1t, and that this letter suggests to him that

in the pre-Berko neriod indivicduals and corporations were trested

differently for purposes of the multiple display advertising standard.
In rebuttal Hames presented the results of a comparison of

the number of ads under the Moving & Storage classification in the

1970 through the 1974 editions of the Orange County directories.

These are:

Total No. ‘ Total Nec. No. of
Directory Or Dis- Eytchlison In=col. Eytchison
Year ~play Ads Co. Ads Ads In-col. Ads

1970 51 42
1971 55 48
1972 65 45
1973 70 ~
1974 73 -

11/ Contlnuec.
"A. We do. The Yellow Page Salesmen's manager.
"Q. The same every time, in every instance?
"A. We try to apply 1t as uniformly as possible.”
(RT p. 92, C.9605.)
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From the above comparisons Hames concluded that while
complainants' allege that thelr business had been growing until
1973 when the unfair ads appeared, and then i1t dropped off becausc
of the unfalr ads, their alleged reason for the drop 1s not
supported by the facts.

With respect to Pacific's general pollicy for its
advertising departnen*lz/ Hames stated that 1t 1= contalned in
Exhibit D-1-R dated June 1075 and that this policy has been in effect
since at least October 1972; that the key %o <he pollcy and the
multiple display advertlising standard i1s the determination of what
constitutes & single advertiser or dbusiness entity; that with respect
to Exhibit C-3-1l, an Advertising Sales Query regarding the lonos of
United American whlich were authorized to be oublished by the manager
in charge of display productlon, the standard procedure would bhe to
refer the matter to the directory editor for an Editor's Advisory
to Salec for an opinlon. In this case the gquery was prepared £00
close to the closing date of the directory making it impracticadle,
although physically possidle, to irstitute changes.

With respect to Exhibit C-B, an alleged policy with respect
to the multlple display advertising standard, this document was
prepared for an agenda item in connectilon with an American Telephone
& Telegraph Co. (AT&T) comuittee meeting. The recommencations
contained therein were not acopted by Paclific. However, Pacific is
recognized as a leader in the establishment of yellow page standards.
Pacific's standards are Zenerally more comprehensive and more
complete than those of other ATET operating companlies.

12/ "The success of any advertising publication is dependent, in a
large part, on the publisher's earning a reputation for
inteprity. The Telephone Company has achleved this status
through I1ts continuing efforts to serve directory users by
establishing and protecting the rellabillity of advertisements
appearing in lts directories. As a result, directory users have
a high degree of confidence in these aGVe“tisements. Directory
advertisers benerit from this confidence, as well ag from
assistance in minimizing possible consequences which could arise
out of the use of misleading statements. Therefore, 1t is
extremely important to preserve the falth of di*ectory users and
dircectory advertizers in thc advertising appearing in the
Telephone Company's directories."

R i
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Keith L. Sheffer was presented by Pacific to testifly as
to hls involvement with the advertising in question here (Exh. D-2).
Sheffer was the sales manager in 1872 and was responsible for the
Eytchison Companies' account from tihe star: of the campailgn on May 3,
1972 until June 16, 1972 when he left because of a heart attack.

The salesman brought these accounts to his attention at tie time
since he was suspicious that there might be a violation of the
multiple display standard. Sheffer discussed them with Directory
Edlitor Don Steif. It was decicded that a legal opinion should be
obtalned before going further. Mr, Sheffer's heart attack occurred
before such opinion was obtained,

Cross-examination of Mr. Sheffer brought out that he had
brought to Mr. Rogers attention the fact that the corporations
involved had a common telephone number, common location, and
common bllling responsidbility; that he had had experience with
multiple businesses requesting display advertising 2 number of times,
such as dentists, an auto parts house, and a group of hotels under
common ownership trying to establich separate ownership for directory
advertlising purposes. He admitied that ownersnip was a criterion to
be looked Into for determining compliance with the multiple display
rule, but he claimed he was never involved where there were
multiple corporations all pooled together for tke purposes of doing
business under one c¢lassified heading. That 1s why he brought it to
Mr. Stelf's'attention and ultimately sought advice from legal counsel.

Mr. Robert P. Pleitz, Pacific's District Sales Manager,
testifled as to his involvement 1n 1972 with the ads in question
(Exhs. D=3 and D-3-A through I), and his ultimate refusal to puhlish
the ads In the 1975 directory because now it was Pacific's policy

to apply the Berko declsion to corporations as well,

-25-
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In rebuttal, Pacific presented two witnesses. Mr. Cerald
J. Bongard, Chief Economlst for Pacifle, testified about the general
economic conditions in Orange County in recent years as measured by
all of the major economic indicators available in that area. He
sponsored Exhibit D-17, a seriles of charts depicting the economic
conditlions in Orange County from 1971 to 1976. In summary, Mr.
Bongard concluded that the Orange County economy reached its strong
rates of growth and tended to peak out in 1973, and that with the
advent of the natlional and statewide recession in 1873 and 1974 the
county's growth elther slowed perceptively or turned down, and that
a moving and storage company located in Orange County could not
reasonably have expected the same continued rate of growth 1t
experienced prior to 1973 on into 1974, 1975, and 1976.

Pacific's second rebuttal witness was Mr. Jaek C. Land.
The purpose of his testimony was to rebut certaln statements in
Exhibit C-4 with respect to the c¢circumstances under which Jack Krinsky
notified him that certaln ads in the November 1974 Orange County
directory yellow pages might be in violation of the multiple cdisplay
standard. Exhlbits D-18 and D-1¢ were sponsored by this witness. The
substance of the testimony and exhibits 1s that during the February 6,
1974 meeting between Jack £rinsky and Mr. Land no mention was made of‘
multiple display violatlons under the Moving and Storage classification
(Exh. D=18); that Land's first awareness of Krinsky's allegations
with respect to this heading was sometime after the delivery of the
November 1974 Orange County directory (Exh. D-19); and that 1t was
very impractical to remove the ads so many weeks after the closing
date - Octoder 18, 1974 - although not physically impossible.
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Ad Visor put on three witnesses in rebuttal - Fred Krinsky
introduced Exhidit C-~10, a letter from the Interstate Commerce
Commission showing that orly Balboa held any interstate operating
authority, which was limited to boats. He testified that he had
Just made a study of the growth in the yellow page:s for the Orange
County directory, viz. that in 1972 there were 1,624 pages, 1973
there were 1,774 pages and in 1674 1,915 pages in icating a 9.2
percent rate of growth between 1972-1973, and 8 percent between
1973-1974. Under cross-cxamination Krinsky admitted that during
a recessionary period there 13 more competition among businesses and
that this 1is reflected in the acquisition of additional yellow page
advertising. However, ne adopted the following figures presented
by Paclfic: Under the Moving and Storage classification in the
Orange County directory for 1972 there were 18 pages; 1973 - 18 pages;
and 1974 - 19 pages.

Ad Visor's second redbuttal witness was Shirley Xrinsky who
testifled generally as to the content of the February 6, 1574 meeting
not mentioned in Exhibit D-18.

The third rebuttal witness for Ad Visor was Miner P. Gross,
Jr., an assoclate and incepencens contractor with Agd Visor paid on a
commlission basls and who has had 12-% years of experlence with
Paclflic in yellow page advertising sales. The purpose of his
rebuttal was to elaborate on Pacifie's Exhidbit D-18 by pointing out
that specific classifications and advertisers were hrought to
Pacific's attention at the February 6, 1974 meetinz wherein there
were alleged violations of the multiple display standard; that the
present multiple display standard was sudbstantially the same as when
he worked for Paclific; and that ownership was one of the criteria
used in applying the standard.
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Discussion

Paclflc argues that 1t reasonably belleved that it was
accepting the advertising in dispute from companies that were scparate
legal entitles; that 1t relled upon the representations of the
advertisers, the evidence observable, the results of several
intensive Investligatlons and the opinion of legal counsel upon which
to base 1ts Judgment that the Eytchison Companies were suflfliclently
separate to qualily for the advertising in dispute in accordance with
1ts standards and practices during the period at i1ssue due to their
status as separate corporations. Pacific's policy, at the time the
disputed advertisling was accepted, was to allow a corporation to
qualify as a separate entlity for the purpose of its directory
advertlising standards. However, the Commission's decision in the
Serko case resulted in an evolution of Pacific's interpretation of
what constltuted a "separate entlity". Pacific states that the
perko declision gave 1t the authority to look behind the corporate
organizational structure and, if not satisfied that there was an
actual separateness of the business, to refuse to provide 2 utility
service, 1.e., advertising, without the fear of being liable for sald
refusal. Paciflc points to thec customer's threats to Pacific (Exhs.
D=3, F, H, and I) and his filing a complaint with the Commission (Exh.
D=3~D) in support of this fear. Pacific contends that the standard of
care which should be applied to the directory salesperson when accept-
ing directory advertising orders should be that of the rcasonadle
salesperson; that the salesperson should be expected to apply business
Judgment to the facts as presented and observed, as well as the
approprlate directory standards promulgated. Pacific also argues
that the Commission has ruled that a utility 1s not to be held as a
guarantor of the truth of advertisements appearing in 1ts yellow
pages because the problems and expense that would be incurred from
any greater obligation such as visiting virtually every business
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locatlon, actually inspecting the cuctomer's bduslness records,
questioning the customer's employees, and requiring documentary proofl
of his separate cstatus or other qualifications would be overwhelming,
and extremely offenslive to the great majority of honest, reputable
buslnefsmen and professionals, creating a great amount of friction and
111 will between the customer and Pacific.

In our opinion Pacific's arzument that it reasonablybelieved
that it was dealing with separate legal entities does not address
1tself to the real issue which 15, whether or not 1t was dealing with
a single advertiser, as set forth in the first paragraph of 1ts
multiple display standard.ii/ Pacific attempts to sidetrack the l1ssue
with the nmultipliclity of corporations. The standard is clear that 1t
deals with a gingle advertiser, whether i1t be a person, firm, partier-
ship, assoclation, corporation, company, or organization of any kind
conducting a business or businesses under one or more names. Pacific's
own salesman recognized this fact and dbrought the problem to the
attention of his manager, who also thought that there mizht de a
violation of the multiple display standard. However, as the
investigation worked its way up through the management levels, 1t
appears that Paclfic was more concerned with formrather than substance,
and the fear that 1t might become iInvolved iIn a2 lawsuit, rather than
enforcement of its standards.

13/ "Display advertising space under any single classified heading in
the Yellow Pages of a directory for any one person, firm,
partnershlip, association, corporatlion, company or organization
of any Kind conducting a business, or businesses under one or
more names, shall be limised to one and only one D=% column
display 1tem or 1ts equlvalent in space. When one or more of
the following conditilons exist, the advertiser may have one and
only one additional D-% column &isplay advertisement..."

(Exh. D-1-G. Uncderscoring added.)
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Pacific's own witnesses admit that the purpose of the
multiple display standard is to prevent domination of a single
classified heading by an advertiser., To argue that there are separate
legal entitles, in the form of corporations, and that 1t did not
have the authorlty to go behind the corporate status until after the
Berko decislon lgnores the facts that were availadble to Pacific.

As & public utility, Pacific is bound to treat all of its customers
equally and without discerimination. To rationalize that because there
are separate legal entitles involved, the multiple display standard
dees not come into play is to create a separate class of customers to
avold the application of the standard. This is a disceriminatory act.
Here, Paclflc chose to ignore the requisite fact -~ the single ownership
and single advertiser. The prudent course for a utility to follow in
a situation such as we have here, 15 to enforce 1ts standards, not to
place a strained interpretation on the standard to aveld applying 1t.
If a utllity does err, it should endeavor %o err on the side of
applying 1ts standards and tariffls, not in contravention of them.

We agrec with Pacific's contention that the standard of
care which should be applied to a directory salesperson should be
that of a rcasonable zalesperson who is expected to apply business
Judgment to the facts as presented anc observed as well as the
appropriate directory standards. This 1is precisely what Pacifice's
salesman did. However, it was management that dild not fulfill the
standard of care.

Pacific's argument that 1t is not to he held as a
guarantor of the truth of advertisements appearing in 1ts yellow pagec
does not apply to nlsleading advertlsing which results when
a single advertiser, using different business names, is rermitted
more ads than authorized by the multiple display or other
advertlsing standards.
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We turn now to a determination of what advertising
standards, tariff provisions, and law were violated by Pacifle.

As shown in Table T multiple ads were published in various
Pacliflec directories for several years for the Eytchison Companies.
These involved display, customer trademark, trade name, and other
in-column advertising items.

It 1s alleged that Paciflc vielared ivs multiple display.
advertising standard, duplicate in-column advertising space
standard, duplications of trademarx and/or Srade name service
standard, Directory Practice Procecdures, Section 3, paragraph 3.0202;
Moving and Storage Service - Household Goods Carriers advertising
standard, andé that vieolations of the above standards constitute a
diseriminatory practice in violation of Section b53.;£/

The Multiple Display Advertisements standard (Exhs. C=3-C
and D-1=G) provides that a single advertiser 15 entlitled to one double
half-column ad or, its equivalent in space, under a single
¢lassifled headling, unless certain conditions, not relevant here,
are met under which an additional ad is authorized. As shown in
Table I Pacific publiched the following display ads under the Moving
and Storage classiflcation for the Eytchison Companies:

1672 Orange County directory - 8
1973 Orange County directory -~ 11
1974 Orange County directory - 1l
1975 So. Orange County directory = 4

Paclfic stipulated that the display ad for World in the
1972, 1073, and 1974 Orange County directories violated the multiple
display standard.

14/ "453. (a) No public utility shall, as to rates, charges,
service, facilitiles, or in any other respect, make or grant any
preference or advantage to any corporation or person or sudbject
any corporation or person to any prejudice or disadvantage."
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The Duplication of Trade Mark and/or Trade Name Service
atandard (Exhs. C-3=D and D-1-L) provides that only one trademark
or trade name for the same product shall be accepted under the same
elassification. Table I zhows %that Pacific publizhed the following
trademark ads under the Moving and Storage classification for
the Eytchison Companles:
1972 Orange County directory -~ ¢
1673 Orange County directory - 3
1974 Orange County directory - 10
Pacific's Directory Practice Procedures 780 Seetion 3,
paragraph 3.0202 (Exhs. C-3-E and D-1-N) provides that the rearrangenent
of the normal sequence of worcés in a brand name for the same product
or service under the same classirled heading 41s not acceptable. Tadble
I shows customer trademark ads for United American and American United
were published under the loving and Storage classification, a reversal
of the names. Pacific admits this violation.
Paragraph 3 of the Trade Mark and Trade Name Service
advertising standard (Exhs. C-3-F and D-1-J) provides that:

"Trademark headings and trade name listings

in which the brand name or finding line conslsts

of the letter 'A', the letter 'A' combined with
other letters, numerals or names, and which are
designed primarily to secure preferentlial position
under the directory heading involved, are
unacceptable, B3EFORE AN ADVERTISING CRDER COVERING
SUCH ITEM IS ACCEPTED, the request must be referred
to the Directory Sales Manager who will review the
case with the attorneys to assure consistent
treatment.,”

Advertisements were pubdblished in the 1972, 1973, and 1974 Orange
County directory yellow pages under the names A (same as World Van &
Storage), A-All American, AA-All American, and American United; in the
1975 So. Orange Coast directory yellow pages an ad for A-All American

was published.
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The Moving and Storapge Service - Household Goods Carriers
advertising standard (Exhs. C-3-G and D-1-0) provides that "The
Company Standards governing the acceptance of listings and advertising
copy for household goods carriers conform with the PUC tariff and are
as follows: 1. Carriers shall not adversise or otherwise represent
themselves under any name (including the name of an individual) which
is different from the name or names listed asg cha's (doing business
as) on the permit Issued them by the Public Utilities Commission of
the State of Callifernia. . . . 2. Carriers using more than one name
in a listing column or in display copy in a classified directory must
eross refer each such name to all other such names so listed. . . ."
Pacific's witness Hames admitted that the cross-reference requirement
of this standard was violated in the 1972, 1973, and 1974 Orange
County directories (Exh. D=1). The evidence shows that the Eytchison
Companies conducted business under 11 different names, sone of whica
were fletitious names. Pacific argued that the first portion of the
above standard has always been recognized as an "assistance” standard,
one which 1s advisory only, the enforcement of which lies outside of

Pacific, and not as an Macceptarility" standard which 4s one generated
by Paciflc and the enforcement of which i1is Pacific's responsibility

We see thls portion of the standard as one for which Pacific 1is
responsible since the wording of the standard 1tsell shows thas
Pacliflic has adopted the language of the Commission's tariff. To
interpret the standard in any other way would permit Pacific to
publish misleading advertising without any responsibility therefor,
contrary to 1ts established policy of maintaining the integrliy of
yellow page advertlsing (see Footnote 12 ).

Paciflic has admitted pudlishing all of the advertisements
at issue, and that gome of them violated some of their advertising
standards. The record shows that the published ads for the Eytchison
Companies do not conform to the applicabdle advertising standards, nor,
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to the spirit and invent of Paciflc's general yellow pages pollicy, in
that they exceed the number authorized, are not cross=-referenced,

and tend to mislead a customer into belleving te Is degling with a
separate independent company, when in fact he 1s not.

The directory advertising svandards co not attain the same
standing as do Paciflc's tarlffs, which have the rforce and eaffect of
law. This 15 not to say that a violatlon of the standards may not
result in a violation of some statutory provislion. If the violationof
a standard results in a practice over which we have Jurisdiction, such
as discrimination, or the giving of an undue advantage or oreference LO
one customer over another, Section 453 is brought imto issue.

The effect of Pacific's noncompliance with 1ts advertising
standards i1s to have accorded the Eytchison Companies a preference
and an advantage over complainants to thelr cetriment. Preference
and prejudice, to he unlawful, must be unjust or undue, and to be
undue, the preference or prejudice must be shown to be a source of
advantage to the parties allegedly favored and a de irment to the
other parties (California Portland Cement Co. Vv U.P. RR Co. (195%5)

54 CPUC 539, 542; Western Airline, Ine. (1964) 62 CPUC 760, 766);
and that the diserimination 15 the proximate cause of the Injury
(California Portland Cement Co. v U.P.R.R. Co. (1959) 56 CPTC 760,
766).

The record shows that these violations occurred not once,
put several times in different directories for at least two
consecutive years. Such repcated actlon in the Tace of having
received a complaint concerning these matters Is sufficient to find
that Pacific's actions were not only unjust, but undue in that the
Eytehison Companies received an undue advantage by dominating the
yellow pages contrary to the purpose of the multiple dusplay and
other limiting advertising standards to the detriment of
complainants. Such action gave favored treatment ©o the Eytchilson
Companies and reduced the drawing power, and thus the value of
complalnants' ads. This action violated the provisions of
Seection 453.

-34=
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Insofar as the allegatlons ¢f gross negligence, wilful
misconduct, and violation of Section 2106 are concerned, we have
repeatedly held that these matters are beyond our Jurisdletion
(Sonnenfeld v General Telephone Co. of Calif., (1971) 72 CPUC 419, 4213
Jones v PT&T (1963) 61 CPUC 674, 673).

Where dlscrimination is found to have occurred, it may be
corrected in one of two ways. A utllity may be ordered to discontinue
the preference or advantage, or to make 1t avalilable to others
similarly situated. We shall order Pacific to discontinue the
practlce.

We turn now to the relief sought by complalnants. Before
reparations can be awarded, the claimant must show that there has
been a violatlion by the utility of a cduty impesed by one of the
provisions in Section TBREE/ {(Los Angeles Gas & Electric Corn. (1937)
40 CPUC 451, 455), and that he has been injured thereby Mendence v
PT&T (1971) 72 CPUC 563, 566).

Complainants sceek reparations as follows:

15/ "734. When complaint has been made to the commlssion concerning
any rate for any product or comniodity furnished or service
performed by any publlic utility, and the commission has found,
after Investlgation, that the public utillty has charged an
unreasonable, excessive, or discriminatory amount therefor in
violation of any of the provisions of this part, the commission

nmay order that the publlic utility make due reparation to the
complainant therefor, with intersst from the date of c¢collection

if no discrimination will result {rom such reparation. No
order for the payment of reparation upon the ground of
unreasonableness shall be made by the commission in any
instance wherein the rate in questilon has, by formal finding,
peen declared by the commission to be reasonable, ..."




TABLE IV

‘ Directory Advertising Telephone
Complainant & Year Charges Servicer

General Van Orange Co. 72 $2,349.00 Actual
Orange Co. T3 2,460.00 "
Orange Co. T4 2,073.00 "
So. Orange
Coast 75 546.00

Torrance Orange Co. T4 1,704.00

$9,132.00

* Charges for telephone service were not
avallable and complainant 1s willing to
stipulate to the amounts.

In addition to the above reparations, clalmants seek
interest on the above amounts and an award for costs suflered,
including but not limited to attorneys' fees, and other expenses of
investigation and preparation of the case. As pointed out previously
1972 43 no longer in issue since any cause of action involving this
perled has been barred and extingulshed pursuant to Seetlon 735.

In considering whether or not to award reparations, "[IJt 1s
essential that the Commission carefully scrutinize the proof 2
support of the complalint and determine that the proof shall measure
up to the rellefl sought, lest by awarding reparations, it sanctlon
what in substance and effect may constitute a rebate and result in
unlawful discerimination." (Richardson Co. of Cal. v Paclfic Motor
Trucking (1965) 64 CPUC 398, 403.)

It 1is c¢clear from the record that the Eytchison Companles'
ads were published in violation of the advertising standards; that
tney dominated the moving and storage classificatlion In the yellow
pages; and that this domination was a factor in causing the decline
in complalnants' business. Therefore we must now examine the record
to see 1f the proof measures up to the rellefl sought.
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While both claimants testified that they belleved their
decline in business was due to the excessive number of ads published
for the Eytchlison Companles, and they presented cersain figures to
quantify their losses, cross-examination of both parties showed that
the figures they presented were not reliable; that their business
increased during the time when they testified it had been lost due to
the Eytchison Companles ads, for which no explanation was provided;
that certain additlonal advertising expenses alleged to have been
incurred to overcome the advantage of the excessive ads were shown to
include 1fems other than advertising; that a period after the excessive
ads were removed showed no responses from vellow page advertising, yet
one complainant claimed that 1ts business improved remarkably after the
ads were removed. Claimants' testimony here 1s substantially the same
as presented in €.9936 and is subject to all the Iinfirmities set forth
inD. of that case.

Ad Visor argues that 1t 1s not necessary to nrove damages
in order to be entitled to reparations, citing a rumber of Commnission
cases for thils proposition. I+ also argues that the quantum of proof
required should not be the saue as would be required vo sustain a
clainm for consequential damages, and that to do so would prevent any
complainant from obtaining reparations. Wnile it may be true that in
some situatlons, the injury may be odvious from the violation, such
as when an erroneous telephone number is placed in an ad, full

reparations on the aq énﬂ DEI@UH&R@ senyice may be warranted.
When there 1s nothing wrong with the ad, however, and the infury

is claimead because of unfalr competition from excessive ads by a
single advertiser, the extent of the InJury is not so obvious, and it
is therefore necessary that the claimant adduce sufficient proof to
sustain his c¢laim. Thus, Ad Visor's argument that 1t Iis not necessary
TO prove camages 1s erroneous notwithstanding the cited cases. Also
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1ts argument that if there is diminished value in the advertising,
there 1s also diminished value in the telephone service, depends upon
the individual circumstances and must be proved. No evidence wes
produced to show diminished value of telephone sexrvice.

Here we have acknovwledged experts in the field of yellow
page advertlsing presenting complainants' case. They state that they
have made studles which support thelr conclusions that the claimants
are entitled to full reparations, yet they did not produce any of
these studles so that the validity of the concliusions could be
tested. It 1s not unreasonable to expect that the same diligence
and effort put forth in proving the violations also be expended in
providing a sufficlent quantum of proof te substantiate the amounts
claimed for reparations.

Having considered the evidence in support of reparatlions,
we are of the opinlon that excessive numbers of ads for a single
advertlser in the same classification of the yellow pages do resuls
in a harm to other advertisers in that classification in that some
of the buslness they could expect from their ad is drawn off by the
single advertiscer. However, the gquantum of proof in support of the
sought reparatlons dees not justify an award of full reparatlons for
advertising and telephone sexvice., We will award reparations in the
amount of 50 percent of the advertising charges.

Ad Visor requests an award of cocts of thlis proceeding.

Qur rules do not provide for this kind of rellef. It will be denied.
Findings of Fact

1. Paclific's motion to dismiss the complaint on the grounds
1% constitutes an assignment of a reparatlion c¢laim should dbe denled.

2. The 1972 Orange County directory was published in
November 1972; the complaint was filed June 18, 1975, more than two
years later.

3. The complaint does not challenge the rates for
advertising.
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4., The ads set forth in Table I were published in Paclfic'’s
directorles.

5. Harbor, Balboa, United, La Bore, and Garden Grove were all
owned by Arthur Eytchison and operated under a common management wich
a commonallity of personnel, equipment, facilities, and locatlon.

§. The companies listed in Finding 5 d1d business uncder the
following names: Balboa, dba Office and Industrial Movers; Harbor,
dba All American Van & Storage; Garden Grove Moving & Storazge, Inc.,
and Pan American Moving and Storage of Orange County; United American,
dna World Van & Storage, and Sav-on Moving & Storage & Sales; and
Temple Terrace, Inc., dba All American Moving & Storage.

7. American, A-All American, AA-All American, A (same as World)
were not valld fictitious form names, and were used to odbtaln
preferentlal listings in the yellow pages contrary to the provisions
of Pacific's Rate Practice Schedule No. 17-T and Section 3 of Directory
Practices T40.

8. Pacific has admitted 4t vioclated 1ts muluiple display
advertising standard with the publication of the World display ad in
the 1972, 1973, and 1974 Orange County directorles, and that the
custom trademark advertisement pullished for American in the
1972, 1973, and 1974 Orange County directories violated 1ts
duplications of trademark and/or trade name standard and Secetlion
3.0202 of its trade ltem requirements practice.

g. Pacific admitted that paragraph 2 of its moving and storage
standard 1s an acceptability standard (cross-referencing) to be
enforced by Pacific. Not all of the Eytchison Companies' ads were
properly cross-referenced.

10. Pacific adopted the Commission's tarifl language in its
moving and storage standard thus making paragraph 1 (f1ctitious names)
of this standard an acceptabillity ssandard to be enforced by Paciflic.
Pacific published ads for the Eytchison Companies under names listed
in Finding 7 in contraventlon of this standarc.
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11. Pacific's multiple display advertising standard limits a
single advertiser to one D-X column display ad, or its equivalent
in space, in the same classification, except under certalin conditlions
not relevant here, when two ads are permitted.

12. Arthur Eytchison, the owner of the Eytchlson Companles,
1s a single advertiser as contemplated in Pacific's multiple display
advertlsing standard.

13. The ads listed 4in Table I for the Eytchison Companies exceed
the number authorized by Pacific's multiple display, duplicatlons ol
trademark and/or trade name standards and Section 3.0202 of the trade
item requirements practice.

14. Pacific's interpretation of i1ts multiple display standard,
during the period involved here, %o consider corporatlions as
individual entities entitled to all the denefits of the standard even
though owned by the same person, and operated with a commonallty of
management, personnel, equipment, and facilitles was not In accordance
with the purpose and intent of 1ts standard.

15. Complainants suffered undue detriment and prejudice as
a result of Pacific's actlions in that the value of thelr advertlsing
was diminished by 50 percent.

16. There is no evidence with respect to how much, 1f any,
telephone service was diminished in vaiue.
17. Pacific should be ordered to cease and desist its

discriminatory practices.
Conclusions of Law

1. The two-year statute of limitations contained in Sectlon 735
applles to the facts of this complalnt.

2. Pacific violated 1ts multiple display, duplications of
trademark and/or trade name service advertising standards; Section
3.0202 - trade item requirements of Directory Practice 780; Moving
and Storage Service -~ Household Goods Carrilers, and dupllcate Iin-
colurn advertising space advertising standards, and Rate Practice
Sechedule No. 17=-T.
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3. The violation of Pacific's standards constltutesa
dlseriminatory practice in violation of Section 453.

4, General Van is entitled to reparations in the amount of
$2,539.50 for the 1973, 1974 Orange County and the 1975 So. Orange
Coast dlrectory yellow page ads, plus interest. General Van I1s not
entitled to reparations for telephone service charges.

5. Torrance 1s entitled to reparations in the amount of $852.00
for the 1974 QOrange County directory yellow page ads, plus Interest.
Torrance 1s not entitled to reparations for telephone service charges.

I7 IS ORDERED that:
1. The Pacific Telephone and Telegraph Company (Pacific)
shall pay to General Van & Storage Co., Inc. reparations as follows:

$1,230, with interest at the rate of 7 percent
per annum from the end of the life of the 1973
Orange County directory to date of payment;

$1,036.5C, with interest at the rate of 7 nercent
per annum {rom the end of the life of the 1974
Orange County directory to date of payment; and

$273, with interest at the rate of 7 percent
per annum from the end of the life of the 1975
South Orange Coast directory to date of payment.

2. Pacific shall pay to Torrance Van & Storage Co., d¢d%a 8 & M
Transfer & Storage Co., reparations as follows:

$852, with interest at the rate of 7 percent
per annum from the end of the life of the 1974
Crange County directory to date of payment.

3. Paclflc shall cease and desist 4{ts diseriminatory practices
{n applying its tariffs and advertising standards.
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4. All other requests for rellef are denied.
The effective date of this order shall be twenty days
after the date hereof. Yz
. 'Z Ao
Dated at San Francigco » California, this / —
day of 0CTgrER , 1977.
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