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OPINION

This proceedi: 7 began originally as a petition by the
Sierra Club (Slerra) requesting this Commission to require
Southern California Edison Company (Edfson) and San Diego Gas &
Electric Company (San Diego) to obtain a certificate of public
convenience and necessity (cpcém) pursuant to Public Utilities
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Code Section 10015/, with resgect to thelr participation in the

then proposed Kalparowits electric generating plant (project) in
douthern Utah. Arizona Public Service Company (APS) was also a
barticipant in the project. The California jurisdictional utilities
owned 63.4 percenc of the power expected to be generated by the
proposed 3,000 megawatt (mw) coal-fired plant. The cost of the
project was estimated at $2 billion. All of Edison's and San Diego's
entitlement was to be transmitted for use in California.

Several prehearing conferences were held before
Exouniner Phillip E. Blecher. At the prehearing conference on
April 14, 1976 Edison, Sam Diego, and APS announced the removal
of the project from their respective resource planning schedules,
while waintaining their interest in the coal and other rights
relating to the project.

On May 18, 1976, a Notice of Further Prehearing Con~
ference for July 6, 1976 was served on the parties. Because of
the potential impact of the instant Issue on all the major
California uti{lities subject to Section 1001, this notice was also
sexved on: General Telephone Company of California (General),

The Paclfic Telephone and Telegraph Company, Continental Telephone
Service Corp., California-Pacific Utilities Company, Pacific Power
and Light Company (PP&L), Slerra Pacific Power Company, Southern
California Gas Company (SoCal), Southwest Gas Corporation, Pacific
Gas and Electric Company, U.S. Department of Interior, Bureex of

Land Management-Utah State Office, California Erergy Commission,

Arizona Public Serviee Company, and the Attorney General of the
State of California.

1/ All furcher code and section referernces are to the Public
Utilities Code, unless otherwise specified.
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On July 6, 1976 Edison moved that Sierra's original
petition be dismissed as (1) the issue was readered moot by the
utilitfes’ withdrawal from the project, and (2) the Commlssion
does not render declaratory judgments. San Diego and SoCal
supported Edison's motion to dismiss. The staff did not believe
the Commission should go forward uader the then existing cir-
cumstances. General ook no position. PP&L stated that because
about 5 percent of its customers are located in California, about
4 percent of its sales are in California, about 2 percent of its
hydroelectric (and no thermal) generating capacity is in Cali-
fornia, and because it provides electric service in six states, each
of which require either certification of siting or public
convenience and necessivy, action by the CPUC forbidding construc-—
tion of out~of-state plant to serve 95 percent of its ratepayers,
(which plant was certified-in its locus) would be, among other
things, an unconstitutional burden on and interference with inter-
state commerce. PP&L asserts that the Commission should issue an
order declaring Section 100l inapplicable to it.

On July 15, 1976 the utilities withdrew their previously
approved applications for water rights in Utah for the project,
and filed new applicztions for smaller amounts of water to be
used for one of three-zlternate prdiects:

1. A coal gasification and/or liquefaction
plant;

2. A coal slurry pipeline or other transport
system, Or

3. A power generating plant utilizing advanced
alr quality coantrol technology.

On August 9, 1976 Sierra filed its First Amended Petition
for an order coumpelling Edison and San Diego to obtain a cpcén
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prior to proceeding with any cctivity in furtherance of the pro-
rosed Kalparowits development. This request is also based on
Section 1001, the pertinent provisions of which are as follows:

"L001l. No...eleectrical corporation...shall
begin the construction of...a line, plant,
0x system, or of any extension thereof,
wlthcut having first obtained from the
comuission a certificate that the present
or future public convenience and necessity
require or will require such construction."”

% %k %

"The commicssion, as a basis for granting any
cercificate pursuant to the provisicas of this
section shall give consideration for the follow-
ing factors:

a) Community values
b) Recrecational and park arcas

(¢) Historical and aesthetic values
(d} Influence on environment

"With respect to any thermal powerplant or electrical
transmission line for which a certificate Is required

pursuant to the provisions of Division 15 (commencing
with Seetion 25000) of the Public Resources Ccde, no
certificate shall be granted pursuant to this section
without such other certificate having been obtained
first, and the decision granting such other cexti-
ficate shall be conclusive as to all matters determined
thereby and shall take the place of the requirewent.
for conslderation by the commission of factoxs (a),
(b), (¢), and (d) specified in this section.”

With respect to its First Amended Petition, Sierra
maintains that Edison and San Diego are both electrical corpora-
tions and because the three new alternatives described above fall
within the scope of Section 1001, acpcé&n is required from the PUC
before proceeding further.

Edison and San Diego maintain that the primary alter-
native being presently considered 1s coal gesification; that there
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are no firm plans for any alternative; that they are only
"concepts", not projects within the meaning of Section 1001, that
there is and can be no justiciable issue at this time, that Slerra
is seeking an advisory opiaion, and the Commission should not
entertain Slerra's First Amended Petition.

The Commissfon staff believes that Slerra's request is
premature bYecause the specific facility and conditicns cannot now
be determined. However, the staff recommends that the matter
should not e dlswissed, but should be removed from the calendar,
with the utilities to file a report with the Coumission every
six months detalling the progress regarding any new Kaiparowlts
facility or project. Then, when it can be determined whether the
planned facility Iis within the Commissfon's jurisdiction or not,
the sta2ff or other Interested parties would be able to render
advice so that the matter may be timely resolved. This position
is supported by the Attorney General of the State of California.

The determination of whether any facility, including
this project and the uewly-named zlternatives, is within owxr
Jurisédiction is not to be made on a case by case basis.

If the project (er any alternative) becomes viable and requires

a cpeén under Section 1001, jurisdiction is not discre-

tiorary, (assuming the requircments of Section 1001 are met). The
question is whether a cpedn is required for out-of-state projects,
as well as local projects, prior to comstruction. The answer to the
last query will determine whether jurisdictlon attaches as a

matter of law. Because of the urgency of this question and its
relation to the future of energy resources for California, we

shall determine this question fn this proceeding, and deny Edison's
wmotion to dismiss. The probability of such future projects
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and the desirability cf assisting our jurisdictional utilities in
their planning and decislon-wmaking processes lead us to conclude
that this is an appropriate matter for a decision at this time.

7o thoroughly review and anzlyze the issue here, we must
congider the various briefs, pro and con, filed with respect to
the original petition and Incorporated in the arguments relating
to the First Amended Petition. The other applicable provisions
of the Code, as far as pertinent, zre as follows:

"202. Neither this part nor any provision
thereof, except when specifically so stated,
shall apply to commerce with foreign nations
or to interstate commerce, except insofar as
such application is permitted under the
Constitution and laws of the Jnited States..."”

* * *

"451. All char%es demanded or received by

any public utility, or by aay two or more
public utilities, for any product or com-
modity furnished or to be furnished or any
service rendered or to be rendered shall be
Just and reasonable., Every unjust or un-
reasonable charge demanded or received for
iuc? groduct or commodity or service is un-
awzul,

"Every public utility shall furnish and
maintain such adequate, efficient, just,
and reasonable service, instrumentalities,
equipment, and facliities as are necessary
to promote the safety, health, comfort,
and convenlence of its patrons, employees,
and the publiec.

"All rules made by a public utility affecting

or pertaining to 1its charges or service to
the public shall be just and reasonable.

* % %
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“701. The commission may supervise and
regulate every public utility in the State
and may do all things, whether specifically
designated in this part or in addition
thereto, which are necessary and convealent
1? thﬁ exercise of such power and Jurisdie-
tion.

Cur General Order No. 131 (G.0. 131), as fzr as pertinent,
is as follows:

"Section 1. Pursuvant to the provisions of
Sections 451, 584, 701, 702, 761, 762, 768,
770, aad 1001 of the Public Utilities Code:

"IT IS HEREBY ORDERED that no clectrical
public utility, now subject,...to the
jurisdiction of this Commission, shsll
begin construction within this state
(emphasis added) of an electric genera-
ting plant...or of overhead line facili-
ties...in excess of 200 kv...without this
Commission's having first found, after
consideration of the impact of such
facilities upon the air, water, land, and
other aesthetic, environmental and eco-
logical requirements of the public and of
its energy nceds, that said facilities are
necessary to promote the safety, health,
comfort and convenience of the public, and
that they are required by the public
convenience and necessity."”

The scctions of the Public Resources Code (PRC) referred
to in Section 1001 create the State Energy Commission, which has
the right to approve and issue certificates for power plant and
transmission line siting. It {s admitted by the partles that this
exclusive power is limited to California.

The United States Supreme Court has held, in the case of
Chemehuevi Tribe of Indians v Federal Power Commission (1975) 420
US 395, 95 Sup Ct 1066, 43 1 EQ 24 279, that the Federal Power Act
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does not give the Federal Power Commissfion (FPC) licensing Juris-
diction over the Kaiparowits project and other thermal-electric
power plants. The court concluded that while it is well established
that the Interstate transmisslon of electric enexgy Ls fully sub-
Jject to the commerce power of Congress and that the subject
project affects commerce between the States and 1is within che
pucrview of the federal commexrce power, Congress has not exer-
clsed its power to require FPC licensing for thermal-electric
power plants. (FPC v Union Elecectrie Co. (1965) 381 US 90, 14 L ed
2d 239, 85 Sup Ct 1253.)

The various pertinent positions in regard to the
project (and any similar facility) may be summarized as
follows:
Sierra

Section 1001 of the Code explicitly requizres an elec-
trical corporation to obtain a cpc&n prior to commencing con-
struction of a generating plant. Since Edigon and San Diego
are clectrical corporations and the project Is such a plant
within the meaning of this section, they are required to obtain
a Section 1001 certificate. The Commission should assert its
jurisdiction at this time, prior to construction, so that the
critical question of whether there is 2 need in California for
the large amount of additional electrical capacity of the pro-
Ject may be determined prior to the beginning of comstruction.
The costs of construction, borrowing, mainterance, and operation
of the project will ultimately be paid by California ratepayers.
The 1,900 mws of power proposed to be imported into California
¢onstitutes approximately 12 percent of the present combined
generating capacity of Edison and San Diego. If this Commission
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does not assert jurisdiction to determine this issue, no public
agency anywhere will make a tiwmely and independent review to
determine whether California ratepayers and consumers nced this
additional capacity and whether it is worth the cost.

Since Section 1001 does not limit the Commission's jurisdiction
to plants within this State and since Section 701 allows this
Commission to act whencver necessary and convenient, whether
specifically designated or not, this Commission has both the
power and duty to undertake a certificate procecding here, par-
ticularly since the utilitles admittedly do mot plan on seeking
a certificate for the project because they maintain Section 1001
applies only to plants located within the boundaries of California.

Section 1001 {s clearly distinguishable from Section 25000
et seq.of the FRC, which specifically limits the Energy Commission
to the certification of sites and related facilities within the
State.

In order to make any meaningful determination of public .
convenience and necessity here, it must be done prior to cons-
truction because if a determination was made that the additional
generating capacity of the project was unnecessary after these
huge investments by the utilities, the Commission would then be
placed in the untenable position of disallowing the inclusion of
the project costs in rate base. This would 'severely damage the
financial condition of the utilities, and place the Commission
and the ratepayers in a difficult, if not impossible, position.

Sierra relies heavily on the reasoning of a New Mexico
Public Service Coomission (NMPSC) decision?’ which held that it

2/ In re the Matter of Public Service Company of New beico
(Case No. IZI6).
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had jurisdiction to determnine whether two New Mexico public
utilities should participate in a nuclear power plant proposed
to be constructed in Arizoma. That commission reasoned that it
has authority to control the expenditures of monies by New Mexico
ratepayezrs outside the geographical borders of the State because
the construction of such plant wourld have an important effect con
the New Mexico ratepayers and the future of the energy supplies
of the State. The iInvestments needed to pay for the construction
and the distribution of the electricity to the people of New Mexico
affects the plant with a pudlic interest which it must determine
since any Arizona regulatory agency could not and would not pro-

tect the Interest of the New Mexdco ratepayers.
Edison

This Commlssion does not have extraserritorial certi-
flcate jurisdiction because:

(1) Section 202 of the Code limits the Code's
application where, as here, the interstate
aspects are essentially national in charac-

tex and state re “xﬁﬁion e ; 33'
IGED the Loy, 0 A0 I8 IMbereicsible

The territorial limitations have 1Gng been

adhered to under Section 1001 by long-standing
Comxmission interpretation;

Section 701 of the Code does not provide a

basls for expanding the Commission's juris-
diction under Scction 1001 beyond the
boundaries of California;

G.0. 131 (which limits Section 1001l cpcin
jurisdiction to within the State) has bvien
confirmed by the California legislature by
reenactment of Section 1001 three times since
the promulgation of G.0. 131 without changing
the provisions of Section 1001 in this respect;
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The adoption of the State Energy Act
(PRC 25000, et seq.) confirwms that the
Commission does not have extraterritorial

cpcén Jurisdiction;

The NMPSC decision relied on by Sierra is
not f£inal and has no precedential value in
construing the Californla statute;

The extraterritorlal applicatlion of Section
1001 would (a2) produce absurd and unjust
results and (b) unreasonably burden inter-
state commerce in violation of the commerce
clause of the U.S. Constitution; and

Continued . zpplication of Section 1001 in
its historical construction does not denrive
the Commission of adequate power to profect
California consumers becauce it has the
power to lssue a cpcén for the transmission
lines to be located within the boundaries of
California and to adjust the rates of the
utilities in ratemaking proceedings to allow
or not for monfes expended for the project.

Under Section 202 of the Code, the woxds 'except when
specifically so stated" must not be disregarded in 2pplying Sierra's
constructior of Section 1001. Since Section 1001 does not speci-
fically state that it should apply to interstate commerce, the
Commission does not have jurisdiction of plaats to be constructed
outside the boundaries of California under Section 202 because
such a plant would necessarily be in Iinterstate commerce. This
Commission has jurisdiction only within the State unless there is
manlfested an intention to apply extraterritoriality by express
words, reasonable iInference, or clear implication. Edisen has
previously participated in two coal-fired electric generating
projects located out of state, one in New Mexico and one in
Nevada. This Commission is and has been aware of Edison's parti-
cipation but never attempted to assert certificate jurisdiction

over those generating plants.
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Section 701 only evidences the legislative intention to
vest the Coumission with jurisdiction to do those things neces~
sary to exercise the powers with which it has elsewhere been
vested,

The NMPSC'S decision cited by Siexra was the product of
a stipulation filed between that Coumission and the Public Service
Company of New Mexico and is not fimal.

If Sierra's construction of Section 1001 were to be
applicd, the following generally absurd and unjust results would
oceur:

a. This jurisdiction wouvld then extend at
least to the electric generating plant
In Utah and the transmission lines in
Utah, Arizona, and Nevada as well as
In California.

Since Section 1001 requires the Commis-
sion to give comsideration to varilous
specific values set forth under (a)

through (d) therein, the Commission
must review and consider these values
In all four states involved.

The publlc whose interest, convenience,
and necessity would be involved and must
be considered would include the customers
served by all participating utilities in
all four states involved.

decause the contracstual commitments and
rigats and obligations of the out-of-state
participants fa the project would be un-
certain, ongoing commitments for financing
wgulglbe difficult to obtain, if obtainable
at all.

wWhile the several states may exercise their
respective police powers Lo protect the
health, welfare, aad property of its
residents, such exercise of police power
may not impose a substantial burden on
interstate comzerce.
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Sierra Is in error In saying that no public agency will
make a timely and Independent review of whether California rate-
payers need this capacity or should bear the cost. Since the
U.S. Department of Interior, pursuant to the provisions of the
Natlonal Environmental Protection Act (NEPA), 1s making a review
as fo the need for the energy with respect to all the participants
In the project, the national interest in the construction and
operation of such an interstate electric power project militates
against any Commission action to assert jurisdiction over the
Utah plam:2 and such action would constitute an unreasonable
burden on interstate commerce and thus violate the commerce
clause of the U.S. Constitution.

San Diego

The argument ralsed by Sierra as to Section 701 of the
Code 1is peripheral and not related to the sole issue of whether
2 cpckn under Section 1001 is a prerequisite to the legal commence-
ment of construction of the project. Since the project is located
in Utah there 1s no certificate proceeding required under Section
1001. A statute such as Section 1001 will not be granted extra-
territorial effect by implication. Unless such intention is
clearly expressed, it 1s limited to state boundaries. PPSL
and Sierxa Pacific Fuwer Company are eléctric utilities in
California which have considerable generating facilities located
in other states. Thus, if Section 1001 were made applicable to
this project, it would be equally applicable to the gemeration of

3/ Slerra asserts that this review is for the purpose of preparing
a2 Final Environmental Impact Statement required under NEPA,
and {s not an independent evaluation of the needs and cost of
the project.
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these multi-state electric utilitfes. This would crezte absurd
consequences and would be the irescapable result of Sierra's
position.

The need for this project is something with which this
Comnission should be concerncd. The CPUC has examined this nced
and found that it exists by reascn of the staff preparation of
4 report on ten-~year forecasts of electric utilities loads zad
resources, which was used not only for internal Commission pur-
Poses, but also submitted to the State Energy Commission.

In applications involving other projects of San Diege, staff
witnesses testified to the various peak load estimates

in 1981 and 1984 from this forecast, which refers to the instant
prolect.

The cost of the project has also come under scrutiny
in San Diego's pending rate case (A4.56627). The examiner
there has indicated that some cost aspects of the project will be
considered further in subsequent hearings. Therefore, since both
the nced for and the cost of the project has been and contlnues to
be examined by this Commissfon in relation ro other exerclses of
its regulatory powers, there is no nced to engage in duplicative
efforts to protect Californiz consumers by considering these
issues in a Section 1001 proceeding.

If the Commission feels that it must look into the need
for and cost of the project in a separate preceeding, a more
appropriate vehicle (than a Section 1001 proceading) would be an
Investigation into the necessity and the cost of the project.il

4/ We have a problem in distinguishing how such an investigation,
which presumably would be an OII, would in any manmner shorten
the time necessary to develop the information required to
wake an intelligent decision on the questions involved.
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Jurisdiction 1s not the question here, since this
Commission has the jurisdiction and the power to review the cost
of and reed for the project. The only question iIs whether
Section 1001 requires the utilities here To obtzin a cpeén odefore
construction in Utah is started.

Sievra's Reply

Sierra asserts that it is the locus of botn the rate
base and the service area within this State which determines
this Comnission’s jurisdiction. The site of the plant itself
{s not determinative. Any other conclusion would mean that
this Commission would have no authority to determine whethex
any out-of-state plant is necessary to provide electmicity to
California ratepayers even though they will uitimately pay for
{ts ecost. G.0. 131 and PRC are intended to xegulate the siting
of power plants In the best environmental location within the
State since (a) G.0. 131 did not interpret Section 1001, but
resulted from an investigation into requirements for siting of
electrical plants and facilities in the State and (b) the PRC
does not usurp the jurisdiction of this Commission in certifica-
tion proccedings since the utilities must still obtain 2 cpeéan
from this Commission, and this Commission, under FRC, is required
to furnish to the State Erergy Commlssion 'comments and recom-
nendations regazding the design, operation, and location of the
facllities designed in the notice in relation to the econonmie,

fnancial, rate, system reliability, and service implications
of the proposed facility.” Since this Commlssion always has the
duty to determine the financial stability of a2 California utility
and the economic fmplications of its power plant cevelopments,
the Commission must still consider these factors in a cpckn
proceeding.
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Sierra also maintains that Section 1001 requires this
Commission to exert its jurisdiction only over California public
utilities for the protection of California consumers. Sierra is
not seeking extraterritorial effect for Section 1C0L.

Sierra asserts that it is a misunderstanding of the purpese
of the Code and Section 1001 to arguc that the extension of the police
power of California into other states violates the commerce clause.
Section 1001 is intended to protect the ratepayers of California and
not the ratepayers of any other state. In any event, if a burden is
placed on interstate commerce by the assertion of Commission
Jjurisdiction in this matter, it is not an unreasonable burden such
as is prohibited by the U.S. Constitution.

Commission Staff

‘The Commission staff has essentially taken two positions.
The Legal Division essentially supports the proposition of Sierra
that Section 1001 requires a prior c¢pcén for the project. Rather
than giving Section 1001 an extraterritorial construction, the
Legal Division argues that the Commission, operating under its
statutory mandate to regulate California public utilities with
their principal places of business in California, their service
areas in California, and their participation in the project for
the sole purpose of serving their California customers, should
require a certificate under Section 1001 as it has the right and
duty to regulate all the activities of the California utilities
in serving California ratepayers. This position is supported by
the language of Section 701. G.0. 131 dictates rules for the
siting of plants in California but otherwise is irrelevant to the
instant issues since it does not direct itself to the CommisSsion's
Jjurisdiction over California utilities generating power in out-
of-state plants. Unless the Commission exercises Jjurisdiction over
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the project here, it will passively allow California utilities to
make a $2 billion investment iIn a power plant which has received
no prior review with regard to its public convenlence and neces-
sity. Since assertion of Section 1001 jurisdiction is primarily
local in character, it has no extraterritorial purpose or goal,
1t would produce no direct effect on interstate commerce, and
there can be no unreasonable burden on interstate commerce in
violation of the commerce clause of the U.S. Constitwtion.

The Utilities Divislon of the staff urges the Commission
to refuse to assert jurisdiction on the following grounds:

2. The State Energy Commission was created by
the Legislature on Janwary 7, 1975 with the
clear mandate of exclusive jurisdiction
over certification of new plants In order
to coordinate electric energy management
and plant construction.

If the Commission were to exercise juris-
¢iction, it would be required to issue an
Environmental Impact Report (EIR) and make
a finding requiring need which would cause
serious manpower problems to the Commission
staff and result In probable delay in final
deteruination of this matter.5/

Attorney General of the State of California

The Attorney General filed a brief supporting the
positions of Sierra and the Legal Division of the Commission,
essentially to prevent a regulatory vacuum.
Discussion

Technically, the issue of prior certification of out-
of-state plant presented in the original petition is now moot.

5/ The Legal Division states that the consideration of the neces-

sity of this plant by this Commission is one of the principal
reasons for Commission jurisdiction.
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However, the staff's suggestion for interim reporting and later
determination of our jurisdiction merely delays the day of reckon-
Ing until the time of crisis, when a specific project is already
In the works. We think it more appropriate to deliberate and
reflect on the problem presented here without waiting for the
Impetus of a sozely neceded and specdy decision. The question of
our right to require certification of an otherwise not-to-be
certificated out-of-state plant generating electric power for

sale to California consumers is so vitally conmnected with the
public interest in this era of relentless energy price escalation,
the necessity for conservation of dwindling natural resources,

the search for alternative enexgy sources, the intermingling of

the various energy sources, and the rapidly changing roles of
the utllities and the consumers In our increasingly complex
society, that we believe it Is in the best interests of zll
Californians to examine and decide the delicate problem raised,
particularly where the potential for constructing other out-
of-state facilities by utilities under our jurisdiction may
exist. Further, we believe it in the interests of both the
utilities and the ratepayers to set the future policy for like
projects, based on the probability that this problem will soon
recur.

Because wmany of the ancillary issues to be determined
are overlapping, we shall discuss them, as far as possible, by
subject.

Interstate Commerce

The U.S. Supreme Court said in the Chemehuevi Tribe case,
supra, that Congress has the power to regulate interstate trans-
wission of electric enexgy under its commerce power but it has
chosen not to s¢ do. Thus, under our dual system, untii Congress
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acts, there remains to the gtates a wide range of permissible
exercise of power appropriate to their territorial jurisdictionm,
although interstate commerce may be affected. Such gtate power
has long been recognized, Breard v City of Alexandria, La. (1951)
341 US 622, 95 L ed 1233, rehearing denfed 342 US 843, 96 L ed
637; Edwords v California (1941) 314 US 160, 86 L ed 119;
California v Thompson (1946) 313 US 109, 85 L ed 1219. This is
particularly true where Congress reserved to the states those
m2tters previously subject to stafe regulation, as It expressly
does in the Federal Power Act. (U.S. v Public Utilities Commission
of California (1953) 345 US 295, 97 L ed 1020.) This applies .
whether the state regulation affects interstate commerce, or to
some extent, regulates it. (Southern Pacific Co. v State of Arizona
e% a3, Swllivan (1945)325 US 761, 89 L ed 1915.) Thus even if &
burden upon interstate commerce is imposed By the requested rellef,
it 1s clearly within the limits of permissible state xegulation

In this area, as any durdea is only iIndirect and no regulation of
Interstate commerce is sought. However, we maintain there Is no
burden imposed on intarstate coamerce as we are not deteraining
resale rates, nor any other aspect of the interstate relationship,
but would be complying only with our statutory duty to determine
the ilmpact of the proposed facility upon California exclusively,
and would not be evaluating the project from the viewpoint, law,
public interest, or necessity of any other state or its comxzerce.

' The question boils down to this: Does the fact that a
California Jurisdictional utility desires to dbuild an uncertificated
plant outside California to serve its California service area
deprive this Commission of jurisdiction to determine the public
convenience and necessity of such construction? We have rephrased
the issue in this manner because we believe the extraterritoriality
of Section 1001 is not the true issue. The location of the
plant does not determine Section 1001 jurisdiction. The wording

~19-
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of Section 1001 clearly relates to the type of utility and
activity and not the location of the line, plant, or system.

A decision under Section 1001 would only bind California and {ts
residents because the public convenience and necessity referred to
in Section 1001 necessarily means the convenience and necessity

of the California public, not the public of any other state.

Thus, any extraterritorial effect would only incidentally involve
other states within constitutional limits. (Breard v City of
Alexandria, supra.) This is consistent with the holding of the
California Supreme Court in California Adjustment Co. v Atchison

T. & S.F.R. Co. (1918) 179 C 140, 146. The court there held that
California could not regulate transportation outside the state.

Ve agree and hold that requiring a California utility to obtain

a cpcén for out-of-state plant does not violate that rule. We

are only regulating a California jurisdictional utility in relation
to the convenience and necessity of the California public, which
exclusively pays the rates which will be sought to pay for the
plant, wherever the plant is located. It is reasonable to infer
that he who pays the bills should have the right to determine
whether he needs to buy before he has to pay. At a minimum, someone

should determine whether the billpayer needs the goods before the
time comes to pay.




A.56050 Alt. SR/kn

Compare Section 451. The first paragraph requires just
and reasonable rates. The second paragraph requires public
utilities to furnish and maintain adequate service and facilities
necessary to promote the safety, health, comfort, and convenlence
of 1ts patrons, employees, and the public. The third paragraph
requires utllities to have reasonable rules. Nowhere is any
territorial limitatfon mentioned. Thus, under Edison and San
Diego's theory, this section is limited to California. But would
the companies question this Coumissfion's right to disallow un-
reasonable costs fncurred in interstate commerce? For imstance,
hypothetically Edison buys 20 desks from a North Carolina desk
zanufacturer at a cost of $2,000 each for use in its offices iIn
the state. We disallow $1,500 per unit as being unreasonable
when the company seeks to include this cost in its rate base.
Certalnly, the purchase of the desks was in interstate commerce.
So Is the purchase of oil, vehicles, and virtually everything else.
Could the Interstate commerce argument be used to void our action?
Could a valid argument be made that we are giving Section 451
extraterritorial effect by disallowing a portion of an interstate
transaction? We think not, as we cannot conceive of any trans-
actlion by a major utility that does not have at least an indirect
bearing on interstate commerce. Essentlfally, the eatire Public
Utilities Act could be said to have extraterritorial effect. And
in this sensc 1t does, but neither is it uncomstitutional thereby,
nor would any of the companies so contend. We can discern no
viable distinction between this example and the out-of-state plant
under Section 1001 with respect o extraterritoriality.

This conclusion is buttressed by the U.S5. Supreme Court
In Osborn v 0zlin (1940) 310 US 53, 84 L ed 1074. At page 1078
the Court sald, ''The mere fact that state action may have
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repercussions beyond state lines is of no judicial significance so
long as the action is not within that domain which the Constitution
forbids. . . ." (See also Watson v BEmployers Liability Assurance
Corp. (1954) 348 US 66, 99 L ed 74.) Since we have already
determined there is no constitutional infringement present here and
the power to regulate here is reserved to the states, we have no
Justiciable issue of extraterritoriality.

Having concluded that Section 100l is applicable, then
the certificate should be acquired prior to construction, according
to the uncontroverted wording of Section 100l. This makes good
sense and reflects the legislature's advocacy or a certification
process before the expenditure of huge suns of money in comstruction,
which might create a major financial problem for the utilities, the
ratepayers, and this Commission. (This is one of the problems
created by the abandonment of the instant project; the companies
are seeking to recover in rates their already expended funds.)

The fact that Edison has two out-of-state plants already
operating does nct offend our conclusions here. Those projects
were planned during a time when growth and expansion of capacity

were the rule and promotion, expansion, and competition between

fuels were provalent. Nocertificates were sought, no complaints
or petitions requesting them were filed, and no certificates were
granted. The Commission is not barred from exercising its
Jurisdiction now merely because it had not exercised it before.
(Key System Transit lines, ete. (1953) 52 CPUC 687.)
Section 701

Edison comments that Section 701's broad language limits
the Commission to actions ™necessary to exercise the powers with
which it had elsewhere been vested." (Edison Answer in Response
to Petition of Sierra, page 24.) Edison cites Pacific Telephone &
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Telegraph Co. v PUC (1950) 34 C 2d 822 as authority for the above
proposition. The court there said that this Commission cannot
substitute its judgment for that of management regarding the tems

of contracts with affiliated corporations in the absence of express
statutory authority, but it may disallow certain payments there-
under for ratemaking purposes. This is entirely consistent with

our reasoning here as we are not attempting (nor has anyone so
alleged) to dictate contract terms or abort the utilities'® right to
construct plant outside the state. e are saying, however, that

if the utility desires to obtain payment for reasonable plant
expenditures in rates, then we have the prior right and duty to
determine whether "present or future public convenience and necessity
require or will require such construction”. Reading Section 701
(page 7, supra) as a whole, the supervisory and regulatory power
granted by the Legislature to this Commission is clearly set forth in
the first phrase. The words "such power and jurisdiction” in the
last phrase refer to that granted in the first phrase, to

"supervise and regulate”, not to that granted elsewhere in the Code.
It is thus reasonable to infer that the general power Lo supervise
and regulate every public utility in the state carries with it the
power to do all things necessary and convenient to exercise those
powers of supervision and regulation. We believe that the power

to fix rates and grant certificates for new construction carries with
it the power to determine whether the construction of plant, wherever
located, which will impact the rates to be collected from California
customers is or will be required by public convenience and

necessity. And we have on many occasions exercised necessary and
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convenient power that extends beyond the usual boundaries of
utility regulation. Sce Anpora Water Co., et al (1971) 72 CFUC
378, where under Section 701 we imposed a 60-yecar trust upon the
utilicy for the btenefit of the assessed land owners; Vallecito
Water Co. (1967) 67 CPUC 213, where under Section 701 we inquired
into the legality of corporate elections; and National Coamunica-
tions Systems (1971) 71 CRPUC 682, whewe under Sectlion 701 we
assexrted this Commission's jurisdiction over radiotelepnone
utilities though they were not specifically defined as utilitles
in the Code, and Issued an order to show cause why one gshould not
be restrained from pursuing action before the FCC.

Other Reredies

Both Edison and San Diego acknowledge that the Commission
does have the jurisdiction and the power to review the cost and
need for an out-of-state project. They maintain that this
can be done in the context of a general rate case andfor in a

Section 1001 proceeding for transmission lines within

California. While this is true, it begs the question, for these
watters would not ordinarily arise until long after the major
investment in the out-of-state plant was spent or committed, thus
confronting us with a fait accompli. The query is whether Section
1001 requires a certificate before construction. By its specific
terms it does. This would allew a thorough examination of all
the essentials: Supply, demand, size, locatiom, costs, financing,
etc. Would a prudent utility commence construction before deter-
mining its need, costs, and other data relevant to such a
construction? Obviously mot. Why should a prudent regulatory
agency do otherwise? We see no valid reason. Thus, everyone could
proceed after the pre-construction certificate determination -with
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substantially more certainty, confidence, and direction.

San Diego also suggests an OII proceeding could always be
instituted prior to construction. Certainly this is permissible under
Section 701 and elsewhere in the Code. But we fail to see how that would
shorten the procedure or hearing process oOr in any way accomplish
anything that could not be accomplished in an ordinaxy certificate
proceeding. An OII might be an appropriate vehicle to review any prior
certification proceedings regardless of the result reached therein. But
these factors, as well as the Energy Commission mandate in the PRC, do
not detract from the Commission's right to use the certificate proceedings
prior to the planned construction %o determine its convenience and
necessity.

Findings
l. There is no distinction between a California utility's out-of-
state plant serving California and in-state (local) plant in relation to

its dmpact on California ratepayers.

2. Public convenience and necessity require inquiry into the need,

convenience, and costs of a California utility’s out-of-state plant
serving California to the same extent as local plant.

3. There is no burden imposed on interstate commerce by this
Commission’s consideration, in a certification proceeding, of a California
utility's out-of-state plant producing a product or commodity £o be

consumed by California ratepayers.
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onelr=":_is

1. No utility subject to Section 1001 shall begin construction
of any line, plant, or system, whether in California oxr otherwise,
without first obtaining from this Commission a cerxtificate that the
present or future public convenience and necessity require or will
require such construction. This Commission may exempt from this
requirement, upon written application requesting such exemption, utilities
whose primary service area is outside California.

2. Electric generating plants to be constructed outside California

by Scuthern California Edison and San Diego Gas & Electric Company

require prior certification by this Commission.

3. This Commission’s certification of out-of-state plant of
California utilities which will produce a sexvice or commodity for
California ratepayers does not viclate the commerce clause of the
U. 8. Constitution.

4. Code Section 701 permits this Commission to perform any lawful
act pursuant to the power to supervise and regulate public utilities
granted to it by the California Constitution and the legislature.

S. This Commission's certification jurisdiction over California
utilities is not determined by the location of such utilities'™ plants.

6. A certification proceeding prior to construction for plant
of California utilities is the most appropriate and timely means of

determining the public convenience and necessity of such construction.
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7. The Commission may waive prior certification of out-of-state
plant if the public convenience and necessity of California ratepayers
has been considered to this Commission’s satisfaction in proceedings

before other regulatory bodies.

IT IS ORDERED that:

1. Southern California Edison Company and San Diego Gas &
Electric Company shall not begin construction of any line, plant or
system, whether in California or otherwise, without first obtaining
from this Commission a certificate that the present or future public
convenience and necessity require or will require such construction.

2. All other relief requested is denied.

The effective date of this oxder shall be twenty days after the

date hereof.
Dated at Sen Frenclsed , California, this Zg:ﬂé,day

0CTOBER , 1977,

President
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