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Dcci~ion No: ~~~. DEC 6 i9i7 

BEFORE THE PUBLIC UTILITIES CO~!SS!ON OF THE STATE OF CALIFO&~IA 

In the :-lan cr of the Applic.l.tion of ) 
THE PACIFIC TELF.PHONZ AND TELEGRAPH ) 
COMPANY • .l. co~poration. for authority) 
to increase c~l"':~in intrastate rates ) 
and ch~r~c? ~pplicabl~ to :clcphonc ) 
~er.vicc~ furnished ~~thin :h~ Stdte ) 
of Califo::n~.l.. ) 

--------------------------------) ) 
) 
) 
) 

And Rcl~tcd ~atters. ) 
) 

(Rc Tax Res~rvc Matters) ) 
) 
) 
) 
) e- ) 

Application No,. 53587 

App1icatio:l No. 51774 
Application No., 5521.4 

Case ~o. 950'3-
Case No. 9802 
Cas-e No. 9'832 

Application No. 51904, 
Application No. 5.3935 

Case No.· 910C 
Case No. 9504, 
Case No. 9578, 

RULING ON,; VARIOUS MOTIONS OF 
THE PACIFIC TELEPHONE Al.'\ID TELEGRAPH COMPANY 

On September 13. 1977 the Commission issued 'Decision No. 87838 
which adopted a method of ~ccounting for ~cceler.l.ted depreciation and the 
inv~s:mcnt tax credit. On September 22.The Pacific Telephone and, 
Tclcgrn.?h Company (Pacific) filed an ap?lication for rehearing .. for 
modification. and for stay of Decision. No. 878-38. On Scp'Cembcr 30~ 

Pacific filE:"d a motion for an order "directin7, the st:l.ff Ot the Public 
U~:ilities Commission :0 participate in proceedings belore the Inte::nal 
Revenue Service". On October 6. Pacific filed a motion r~questing an 
ordcr "c::;tablishin~ a briefing schedule. setting a Gate for oral .:rt"~ument 

~~forc th..:: Conunis~ion en banco ane staying Decision No. 878.38". 
The .:lpplic:ltion for r<:he.lrins. automatically st.:l.ycd Decision No. 

87838 by ooeration of l.lW (Public Utilities Coce Section 1733-). This 
~ing do~s not concern the appl~cation for rehe~ring. 
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The mot1on for atay of Deci~ion No. 87838 unt!.l the 
complet1on or rehear1ng anal if rehec:in& 1! den1e6, until the 
complet1on of jud1c1al rev1ew of Dec1sion No. 87838 1s a repet1t1on 
o~ Pacific t s request for 5tay 1n ita nppl1cnt1on tor rehear1ng. 
On November e .. 1977, by D·~ci~ion No. 88103, v..'(: ~':(lycC Decisio:1 ~o. 
87838 until further set1or. of this Co:nm1C$1cn. That stay 18 $:11.l 

in effect. 
Tne motion for lln order eetllb t:"eh1ng 3 'br:.ef:..ng, 8c~e~u 'le 

~n~ &etting a dnte ro~ oral ar&ument before the Co~r.1ss1~n en bane 
15 denied. T~e re~ueet tr.olt the effect1ve datoe o!' the dec:'sion be 
p08tpone<i unt1l nfter the Ir.terna 1. Revenue Sc:-vice issues 1 t! ru 1.1l"".g 

18, denied. 
~lth reepect toth~ Qotlcn for nn ~:der d~rectlng the 

etar~ or t~e Publlc U~111t~~s Co~:~s1on to pertic1?ate in proceee-
1l"".gs ~efore tr.e In:e~r.a~ Revenue Serv~ce, a reacang ~r Pac1f1c'S 
re~~est tor a rul~r~ whic~ wee att~ched to 1t~ ~~t1on leaves n~ 
do~bt ~ut that Paeif1e'3 ?~~~ti~~ oero~e t~~ IP$ iz tr~t Dcci6~on 

N~: 87838, W:l'!n f!.nal, w~ll cauee l'~cirlc to l~~e its eligib1l1ty­
ThuS Paeitic i~ actually r~~uest~~ an edvera~ rullng. !n tdd~t1on, 
General Tele?h~ne Company o~ ca11~orn1a (Gen~:ol) ~s ?rov1ded us 
with a eo~y or its own :eq~e~t ~or a ruling. That re~~~$t, much 

like Pacific' 3, &treesc£> Cenc:al' a. po.s1ti0:l t r.at lne11g,1bl1i ty w1.11 
resu1t rro~ the tax treat~ents adopted in ~c131on No. 87838. 

As we stated in Dec~e1on No. 87838, the methode ~e 
adopte6 for ra~e~k1ng tre3tMer.t of nccelerate! d~prec1ation and 
lTe were &pee1f1eally c1evelo?ed toreta1n Pac1fie'z and Generalte 
eLigibility tor tho&e tax bcne!!ts. we eo~1der Pac1f1e'5 and .. 
Qeneral'a attem~t& t~ seeur~ acverse rulinge from the IRS t~ ~ 
wholly 1ncon&1stent w1th our attempts. to prceerve the1r tax 

e11gibility. 
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Therefore, we deny Pacific's motion to order the staff to 
participate in its proceedings with the IRS.. We should. also point 
out that if Pacific's and General's requests result in a loss of 
eligibility, it will be necessary for the Commission to consider 
setting the rates of Pacific and General on a flow through basis. 
The California Supreme Court has already held that, irrespective 
of eligibiliey, flow through is a proper rate making trea~ent of 
the tax benefits from accelerated depreciation and ITC. The IRS 
shall be advised of our determination in this regard. 

The effective date of this ruling is the date hereof. 
Dated. at Sn:l. ~. , California .. this Grzlv 

day of DECEMBER , 197_. 
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Pacific Telephone & Telegraph Comp4ny 
Regulatory Treaement of Accelerated ~preciation 
and Investment Tax Cre<ii ts 

CO~SSIONE..~ WILLIAM SYMONS. JR •• Dissenting 

The Commission <iocs no~ ~c~ constructively on the motions before 

it. Instead the Commission chooses to ba=e its teeth once more towards 

applic~nts. and the Inte=nal Revenue Service as well. 

What is gained. by this? All parties concede that a Cozlission 

majo:ity has the naked power over Califo:nia utilities to impo'se 

"flow-through" for ratemaking purposes. As the majority states. this 

would be "ir:espective of eligibility" for fede:al t.lX benefits as 

provided by Congress. In fact. such an order would be absolutely 

destructive of eligibility. 7he consequent billion-dollar harm to the 

communication network which serves California would make such a calculated 

4It decision ir=esponsi~le regulatory action. I see no useful purpose in 

any veiled threats tMt we will take this course of actio:). in the fu'tUre. 

Nor do I see any reason to seek to escape from the consequences of 

our decision. In concurring. to D. Si838. 'CWo of the three =ajority 

commissioners asserted ''Today's decision. while attributed to this 

Commission. is not really ours. ·,1/ r respectfully diS<tg:::'ee. The 

balancing for.cula was the Commission's. it was not that of the 

California Supreme Court.6! Those adopting that formula have a definite 

interest and an obligation to do what can be done to see that it works 

in achieving eligibility for feder3.l tax benefits. The majority is 

incorrect in sta'ting that it . .. ,-s .•• Pacific's position before the IRS" 

that "will cause Pacific to lose its eligibilityH. Rather, it is 'the 

e !/ 
~/ 

. 
Concurrence D.87838 in Application No. S35S7, dated 9/13/77,1>.1. 
The Court instructed as follows " ... we emphasize that nothing in 'the 
course of this opinion should be construed as binding the Pu~lic 
Utilities Commission either now or in 'the f~tu:e to any ~icular 
method of rate.:setting which it decides is not useful'" CIty of 
Los Angel~s v. Public Utilities Com .• 15 cal 3d OSO{197S) ,,? 704 .. note 4 
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suitability of the Cormnission~s :1ctiou in D~ S7S3-S that decides 

the question of eligibility. ~-ere:orep it is sensible for the 

~lifornia Public Utilities Commissi~ to participate before the 

Internal Revenue Service and explain fully its en.igmatic rationale 

of how D. 87838 conforms to United States law and tteasury reg:c.lations. 

It is unrealistic for the Commission to ~d that Pacific and 

General argue. chameleon-like. agains'l: 'l:he positions they have 

publicly held for years in filed legal arguments anc presentations 

before this Commission. Nor would such forced "couverts~ be believa~le 

a-dvocates. The Commission's staff attorneys 'Wo'C.ld be pro~ and, able' 

advocates of the Commission' s logic ~ The I:lere prono~emen.t by the 

Comm;ssion that its fo~l~ is in confo~ty with federal r~rements 

e has less than p.crsuasive force to entities not subjeet to the Co1l'l:llis.sion's 

jurisdiction. Our at'tOr::.eys sh.ou.ld be inst::uete-d to forcefully and 

fully explain the Coanission' s position to the Intero.a.l Reven-o.e Service. 

If not. a:ld California utilities receive an IRS ruling. denyi:ng 

eligibility. the Commissio:l will have to develop. the same argtanen.ts 

anyh.ow to present them to the United States Supreme Court. 'Why not be 

forthright about our case 

San Francisco. California 
December 5. 1977 

from the beginning? 

~~tP· 
Comm:.ssl.on.e:' 

-2-


