Decision No. 88360 . JAN 171978 | @IRH@UNA

BEFORE THE PUBLIC UTILITIBS COMMISSION oF THE SIATE OF CALIFORNIA

Investigation on the Commission's own )

motion into the operations, rates and

practices of Chris Braxton Patton, an

A %nd:.v:.duggmgomg T‘Sus:.ness as Westeri-n Case No 10&13

Xpress any; Westermn Express, Inc. - .

a California corporation; Wilbur Ellis’) Fied September > 1977)
Company, Cargill of California Inc. - ' '
and A. H. Maxrtin, Inc., all Caiz.form.a.

corporations.

(3

Chris Braxton Patton, for h:.mself, and Western
Lxpress, luc., respondents .

Thomas F., Grant, Attorney 3t Law, and- Kenneth
Henderson, ror the Commission staff

ORINION.

This is an Investigation on the Comm:.ss:x.on s owm mota.on

instituted into the operations, rates, charges, and pract:.ces of

respondent Chris Braxton Patton (Patton), dba Western Express Company, L

and his successor company, Western Express, Inc., a Ca.l:x.fom:.a
coxpoxation, for the purposes of determining whether ?atton per:’.'ormed
transportation sexvices for wilbur Ellis Company (Ell:.s) "y Carg:.ll

of California, Inc. (Cargill), and A. H. Mart:.n, Inc. (’Maxt:.n) at less“'-,v,‘--"_'

than the minizmmu rates covered by \h.nmum Rate ‘I‘anff 14-A CMRT 14-A,)

resulting in violation of Sectiomns 3664, 3667 3668 3669 and 3737 of

the Public Utilities Code.

The Commission staff requests. that :.f the alleged V:.olatn.onsf:f

are found to have occurxed that Patton and Western Express, Inc. B ‘; :
pay a fine in the amount of the undercharges found to have exn.sted
they be oxdered to collect said umdercharges, and tha.t they be fn.ned
no less than $500 as exemplary damages. A hear:.ng was held on the '

ttexr at Fresno on November 15, 1977 before Adm:.m.strat:.ve Law
Judge P:.llmg. | '




The undisputed facts are that Patton prcked up - 9 truckloadS,jﬁr:;
cack in excess of 50,000 pounds but below 100,000 pounds of beet o
pellets in July 1976 at the request of . Ellrs fbr delrvcry to a. srnglefef
consignee. On pickup each load was receipted for separately. Patton‘f _
handled the moves under his radial highway coumon carrier permrt and f;“
for wating purposes as though the loads comprlsed multlple 1ots of a .
single shipment and assessed the rate (u31ng the rail alternatrve
rate) accordingly, which resulted in a charge of from $128 to $147
less per load than if the loads had been rated as separate shrpments,g
Item 11 of MRT 14-A defines a "shipment" as belng one Lot of frelght s
picked up at ome time for one consrgnee "for'whrch a szngle ' -
shipping document has been issued" and Item 50 of MRI 14-A requmres .
cach shipment to be rated separately. The latter rtem.also forbrds a7ﬂ!“
caxrier from comsolidating shipments but allows a carrler to handle s
2 single shipment in multiple lots as provided by Items 140 and 141
which provides that either the carrier or shlpper furnlsh the’ other
a single shipping document coverzng the comblned moves. No such smngle
shipping document was furnished by the carrrer or the shmpper.egThejiw
staff contends that each load should have been rated as -a separate
shipment since neither the carrier noxr the sh;pper furn;shed fhe
other 2 single shipping document- coverrng the combrned moves as ‘
required by Items 140 and 141 of MRT l4-A. In 0ctdber 1976 Patton _4"
moved a- 58,000-pound load of beet pellets for Ellis incorrectly
" chaxging Ellis the xate based on a 100 OOO-pound sh;pment. Total
wdercharges for all ten shipments amounted to $1, 425, 16, ' T
| In October 1976 Patton moved 10 loads of bulk corn for o o
Martin and chaxged Martin a total of $136.28 less than. the applxcable )
minimm rates because of an error in computxng the constructxve
mileage applicable to the shlpments. - - SR
Between October 16 and 20, 1976 Patton nandled 6 1oads of -
waeat for Cargill and charged Cargrll the: rate based on the shortest
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constructive maleage between the origin and destlnatlon of thc S
shipments but failed to take into considexation the extra maleage“”;w
required to get to and from the grain inspection po:nt resultmng_

in total undercharges of $101. 45. ' : : '

The 1nvestmgataon made by the staff whxch produced the

above facts was made on October 26, 1976, and thereafter the staff

issued an undercharge citation to Patton tofcollect the underchaxges .

and zemit them to the Commissiod as a fine. Patton stated that he\i”

did not issue a balance due bill to Ellis, afLer the staff” znfoxmed

him of the alleged undercha*ges, because in subsequentlyvtalklng over o
the matter with a rcpr<sentatxve of Ellis, who was apparently unmandful f
that the issue was 1mproper documentation, the represcntatxve of Ellms
assured Patton the rate charged was the applicable rate. Patton o
also stated,while he had billed Martin at the lncorrect rate of 44 centS‘;fg
per 100 pounds on the LO loads of corn,Martln ‘had in’ fact made payment};f}ﬂﬁ
of chaxges on 9 of the loads at 46 cents per 100 pounds by a. sermes \
of checks dated fxrom Cetober 27, 1976 through October 30, . 1976 thus

leaving only one load on which undercharges--amountlng to $ll 41--had T

not been paid, and requests that he not be fined in’ thc amount of R
undercharges involved in those 9 loads. The staff pOlntS out that the

dates of the Martin checks were after the date on. whzch the: staff had
conducted its investigation and infoxrmed Patton of ‘the alleged o
undercharges and that Patton could have telephoned Martin om October 26cf']f‘
or 27, 1976 with the information about’ the staff's mnvestxgatmon.and “
alleged wndercharzes and that Martin made out the checks 1n.accordance"‘"‘
with the applxcable xate., The staff asks that' the Commassmon levy-a

punitive fine against Patton not to exceed $500 for Patton s faxlure

to take any action in collectlng the underchargeo, except as to the -

9 Martin loads, within the year between the time the undercharges were:f“.k‘
called to Patton' s attention and the date of the‘hearxng_on the matter, ]f |
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particularly in view of the fact that the undercﬁarges ﬁéte'glaringly_f
evident. Patton claims that when he hauled the loads fot Ellis he
had only operated the truck line for 'seven ox emoht months.and that
he was not familiar with the tariff provision requiring. that multiple
lot loads had to be cvidenced by a single shlpplng_document befo*e
the volume rate applicable to the combined wemght of the lots could*
be lawfully charged. Patton defends his actmons in charglng.the i; .
rates that he did in statxng_that be relied on the shlppers assertion33
what the proper rates were, a i

The Commission's records do not disclose that atton or o
Westexn Express, Inc. have previously been cited for any. mnfraction -
of the Commission's rules or regulations except for the-undercharge
citation c¢overing the subject undercharges.

Findinzs | o . ‘ : :
1. In transporting the above deseribed loads. foxr Ellis, ‘
Cargill, and Martin, Patton undercharged them $1,425,16, $10L. 45, and,f

$136.28, respectively, and has failed to collect any. amount of such
undercharges, except for the collection of §124, 84 from M:rtxn.‘ :
2. The subjeet undcrcharges were brouaht to Patton's. attentzonf

on October 26, 1976 and up to the date of bcarwnn at 1cu3t ”atton hasij“”“f;

made no attempt to collect the undcrcharges, exccpt for thc $124.84
paid by Martin. L « | o
3. The collection of $124 84 undcrcnarges from.Mnrtmn was madc“f "
subsequent to the date the staff called Patton's attentxon to the
underchaxges. , o
4, Patton should have relied on his own readzng o£ tbc tar;ff
to determine the applicable rate to be charged
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Conclusions : ‘

1. Patton and Westexn Express, Inc. have v1olated Sectlons SRR
3664, 3667, 3668, and 3737 of the Public Utilities Code in haulzng,forlup*[r;
Ellis, Caxrgill, and Martzn by undcrchargxng them in 'the amounts of ‘””
$1,425.16, $101.45, and $136.28, respectively, and a combmned fxne in
the rotal amount of those three items: should be’ lcv ed agalnst Patton
and Western Express,. Inc. ‘ S L ’

2. None of the subJect undercharges have- been collected by 3 B
Patton except to the extent of the collection of $124 .84 undercharges Ll
from Martin subsequent to the tume the Commission staff called such
undercharges to Patton's attentlon. t" L

The Commission expects that Patton and Wcstern Exprcss, Inc.-f\
will proceed promptly, dlllgently, and in good faith to pursue’” all o
reasonable measures to collect the'undercharges. The: staff of. the
Comnission will make a subsequent f£ield Lﬂvcstxgatlon lnto such

measures. If thexe is reason to believe that they or the;r attorney

has not been diligent, or has not taken all reasonable measures to
¢ollect all underchaxges, or has not acted in, good faxth the L
Commission will reopen this proceedlng for the purpose of determdnmng'*f'?
whethex fu*tner sanctions should be 1mposed o : o

IT IS ORDERED that: o .

1. Ch¥is Braxton Patton and Western Express, Inc. shall pay a
combzned fine of $1,662.89 to this Commxssxon pursuant?to Publxc

tilities Code ‘Scction 3800 on ox before the foxtiech day aftcr the
effcctxve date of this ordef. ‘ Coa '

2. Chris Braxton Patton and Western Express, Inc. shall pay a
combined fine to this Commission pursuant to Public Utilities Code ,
Section 3774 of $500 on or before the fortieth day after the effectrve
date of this order. They shall pay interest at the rate of seven |
percent per snmum on the fine; such Interest is to commence upon the

. day the payment of the fine is delinguent. B : .
. _ =5= .
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3. Chries Rraxton Patton and Wéstcrn Expre ,‘Inc. shall takef }, N
such action, 1nclud1ng legal action, as may- be' necessary to collectﬂﬁ B

the undercharges set forth in Finding 1 and shall notzfy the
Commission in writing upon collection. ' .

4. Chrls Braxton Patton and Westcrn Express, Irc. shall
proceed promptly, diligently, and in good faith to pursue all
reasonable measures to collect the un&ercharges. In the' event
the undercharges oxrdered to be collected by paragraph 3 of thls
order, or any part of such undcrcharges, remain uncollectcd smxty S
days after the efkectxve date of *h;s'order, rcspondents shall fmle?f7§
with the Commlssmon, on the first Mbnday of each month after tne e
end of the sixty days, a weport of the undcrcharges remaznzng to
be collected, specifying the action taken o collect such | )
undercharges and the xesult of such actmon, until such undercnargesf'
have been collected in full or watil further order ofithe o
Commission. TFailure to file any such monthly report thhln fmfteen"v‘
days after the due date shall result in the automatic suspensmon -
of any operating authormty issued: o emther of them.unt11 thc
repors is filed. : - . .

5. Chris-Braxton Patton,and Western Express,,Inc. shall N
~cease and desist from charging and collect;ng compensatlon for R
the transportation of property ox for any - scrvmcc in connectxon
therewith in a lesser amount’ than the m;nmmum rates and churges
prescribed by this Commmssmon. ¥ L
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The Executive D:.rector of the Comma.ssn.on shall cause
personal sexvice of this order to be made upon respondents Chr*t.s
Braxton Patton and Western Express, Inc. and cause service by
mail of this oxrder to be made upen all other respondents.. The .
effective date of this order as to cach respondent shall be twenty
days aftex completa.on of sexvice on that respondent. ‘

Dated at San Franeizs R Ca.l:.fomm th:.s _LZ&__ _:' )

day of ___ ° IANUADY 1973_.

Mpr s ——

Comm1 *1oner

Robert Be.z
bsent,
f'he dispos:. Lo




