
CAS/DDM 
" .. 

-
'Decision No. 88366 JAN 171978, -'.,. '.,' ,~",.",,~: :~,':;~:'" 10·l.. ..'" ,: ", :.>. 

OF \ "," ",'.: .,': BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE 

In the matter of the application ) 
of SOUTHWEST DELIVERY SERVICE, ) 
INC., A California Corporation, ) 
for authority to acquire a highway) 
common carrier eertifieate of ) 
ASTOR TRUCK-lUTE, INC., A Cali- ) 
:ornia corporation. ) 

.".j 
~ , 

. j 

ApplieationNO. 574~3,,' t 

(Filed July lS, 197'7),', '~ 

I •• " 

, 
; 
l 

~ " 
j 

By their joint applieation,So'IJ.thwes,tDel:Lvery':service, i ." 
Inc., a california corporation (SOUTHWEST) andAstorTruck-Rite:,lnc~", .'~, 

:III' I, 

also a california corporation (ASTOR), seek autho,rity,' to· merge., ',- :::: 

the two companies. SOOTHWEST is to· be the survivi~g: corp<:):ration. 

ASTOR ho·lds a certificate of public conven:LenceaIld,'neces­

sity .J,'lJ.thorizing it to transport general commodities, with· certain,' '. 

exceptions, between all points within the Los Axigeles'BasinRe9'iorJ; 
. ' <I . ..' .." , ,', .... ' 

as described in its certificate. The certif:ieate,.which was' 

originally granted by Decision 61418 dated January 24" 19'&1.' ,in 

Application 428:2&, was acquired by ASTOR, the corporation; 'by 
Decision 52014 dated May 22, 196i' in APPlieation • .i3:3.4'2:'. . 

By its letter dated November 17'" ''l.977, SOUTHWEST.has " 
. . " 

furnished the Commission with the:fo:llowing additionalfaets'in>' 

l 
• 

,r. 1 

'.~ . , 

clarification and s~pport of this transfer application:' (1) ASTOR t::» . . , . ',' "'. ': ,'"\ .'., ' . .' .. (', '.' "~', ~' 

operated under its' certificate until September. 3:0, 1976-~ on which' I:: ' 
. , . '. ',' . , ". ' . ~ ,. 

date it was forced to' cease all trucking operations ,due to an: . .;~ 

employees' strike~ (2) effective May 13, 1977, ASTOR ~eased.:it~', I '," 
" " ,": .. ' , ..... ,' r' 

existence as a separate corporate entity by mergi'ng ~nto SOUTI:IWEST'{ 

which is to be the surviving corporation; and C3:}l:>eeause of'::he',:' 

unsettled conditions resulting from the labord:ispute,:' the.'appliearits 
neglected to obtain the Commissio~' sprior authorization' 'f~r :., ' 
acquiSition of the corporate stockof;',AS'l'OR by 'SOUTHWESTf~om 
Mr. Barry Kiek, the sole stockholder. 
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Specific')'lly, by this application, as clarified·by··~e:' .~. 
aforesaid letter of . November· 17, 1977, applicants request approval '. 

of the following transactions: 

(a) 'I'ransfer of all the outstanding shares of stock·of . 
. : ASTOR to SOU'XH'imST'; 

(b) Merge ASTOR into SOU~HWEST, the latter to assume 
all of the assets and liabilities of the former 
purs'Uant to the provisions of the California 
Corpora tions Code; :and 

t' 

(c) SOOTHWEST to issue to Barry Kiekand to Morley Kiek, ;, 
corporate officers of said company, 100 shares . 
~ of its· $10 par val'Ue common> stock:'" 

The application contains. the following' financial data for 
each of the carriers involved: 

. " 

(1) ASTOR's balance Sheet of May 12, 1977. which 'shows 
assets of $116,100;'liabilitiesof only' $20,Oi,'anc:i 

(2) 

net "'wrorth of $115,900. : 

SOOTHWEST's E!i:'O forma statement of income for the' ',' 
five-month pe~~oa ending May 31, 1977 which shows 
the operating results for the merged operationsof" 
both corporations conducted under the SOUTHWEST 
entity and indicating revenues of $142,0,00, expenses, i' , 

of $120,SOO and net income of $1$,200, after prOvision 
for 'income taxes. . . " : . 

. " ,', ~. 

ASTOR's California certificate has been registered with tl'ie 
, ,'" .' , 

Interstate Commerce: Commission under Docket No.MC':"lZ0961tocover", ~ . , ;: 

its coextensive interstate or foreign commerce' operations. 'Upon' 

approval of this application" SOUT~ST proposes to ,ap'Ply for. 'autho~ity ,.' 
'I I, •••• , '>, ", " , ", .• " I" ~ 

from the Interstate Commerce: Commission authorizing it to 'acquire'· 
:1 " .. ,,' ",,, .... ".' .' 

ASl'OR'S Certificate; of Regis:tration.. According;" to the applicants,:,: 

consummation of the: :merger in';olved herein wilJ.occur·,when~th:, t:hei, 
" ". '>. ":', ' :< d," ,:,.' , ~. 

federal and state commissions have, given their respective',approval:' , .. 
. '. " ' ,<,' " :\ 

thereto. 

ASl'OR currently particip~tes in various 'rate tariffs, 
published on its behalf by ·the Western Motor Tariff Bureau~'I~C.' 

·1 I, '. 

Agent. SOUTHWESl' states that it proposes to' partiCipate'. in those .' 

same tariffs if the author~.ty for its acquisition of ASTOR's, corporate' 
stock and the proposed:merger is grantedb:i this coxnxnissi~n.·· .. 

r, 

-2-



A. 57453 - CAS/DDM 
1, ~ 

Applicants indicate that no other carrier' has anyinteres.t 

in this matter or objection 'thereto. For this reason, they re<i'les,~ 
a waiver from the provisions of the Commission's Rules of PraCtice< 

. ~ 

and Procedure which require wide dissemination of such applica'tions;;. 
A copy of the application was maiied by applicants to 'the Cali:fonti.a 
Trucking Association. Notice of the filing of the application .' ':" 
appeared in the Commission's Daily Calendar ol Juiy19,' 19,77~"NO.,: 
protests to the application have been received. APplicants,also'. 
request that the Commission's decision on their application ,be '~ 

.: "'.." ......... ' . ", 
handled ex parte; that the res.ulting decision be made e£fective on :" , . . , 

the date it is signed;: and that the necessary ta'riff'l?\l.oi~cations ' 
be authorizied for publication on, five days' no,tice to' the"public'. 

After consideration" the Conunissionfindsthat::'; 

1. Conaol of Astor Truck-Rite, !nc.' by Southwest: 'Delivery .'. 

Service, Inc., and the'merger of the two corporationswi~S?~uthwes.t· 
Delivery Service, Inc. as the surViving corporation.,. would not . , , 

, . ',' J!' . 

be adverse to the public interest and should be ,authorized. , 
2. The proposed stock issuance by Southwes .. t' Deliyery Service, 

Inc. to Barry Kiek and Morley Kick is for a proper purpose~ . 
3. The money, property or labor to be procuredol:'" paid' for by 

, . . '. '.' . 

the issuance of stock authorized herein is reasonably ~equired for 
," 

the purpose specified,. which purpose is' not, in: whole' or in. part, 

reasonably chargeable to opera,t.ing expenses or' to in~ome. '. 

4. 'Xhe requested deviation fromthecoxnxtissi;n'~s RUles of 

practice and Procedure should be ~uthorized. , 
( , 

On the basis of the foregoing findings,· we conclude '. that', 

the application should be granted: and that' the effective date'of" ", 

the Commission's order should be the datc' the decisio~'is ,signed '! 

since there is no reason to delay' gra:lting the authority· so.ught .. ' , 
" 

A public hearing is not necessary. The action taken'herein ':shall' ~', 

not De construed as a finding of the value of the assets involved. 
in the merger, or of the capital stock of sou'l:hw'est Delive~~th' ' 

Service, :rnc. to be issued in exchange therefor., 'Xh~o'rder:which:' 
follo'WS will provide for,. in' the event the merger i's completed" 
the revocation of the certificate presently held by Astor ,' .. 

, . • . ·c'. t, " ' J ' ... 

'Xrllck-P.ite, Inc. and the issuance of an in-lieu·cer.tificate-,in , ' 
appendix form, to Southwest Delivery Service, Inc.' 
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Southwest Delivery Service, Inc • is· placed on' notice :th~t: 
" ' .' " '.'-

operative rights, as such, do not constituteaclass·efpropeJ::ty': . , '. .. 

which may be capitalized or used as an elemento·f value in rate 

fixing for any.amount.of money in excess of that originall:f~:paid' 
to the S~te as the consid.eration for the grant: of such rights; 

Asid.e from their purely permissive aspect, such. rights extend to." 
the holder a full or partial monopoly of a' class of' business... This 

monopoly feature may be mOdified or canceled at any time :bYthe· 
State which is not in any respect limited as' to-,the' n~er ,of rights 

which may be given. 
Ol<DER .... - - --

IT IS ORDERED that: 

1. SOuthwest Delivery Service". Inc.,,"' a California corpo%'ation~ 
may control Aster Truck-Rite, Inc., a California. corJ,)¢ration~ . 

2. Within thirty days after the effective date"'hereof, 

Southwest Delivery Service, Inc. shall file,: a, repo~t informing the 

Commission whether or not the centro 1 , authorized herein. has 'been ,I 

cempleted. " ' 
3. Within thi~ty days after the effective date', hereef" 

Astor TrUck-Rite, Inc. may merge into Southwest Delive:z:y Service': 
• '->. , ., 

!:lc., with the latter to be the surviving corporation. 

4. Within thirty days after the effective date hereof, 
SOuthwest Delivery Service, Inc .. ,' for the purposes specifi'ee .in 
this proceeding, may issue not exceeding 200' shares of ,its: $10 par 

value common stock as follows,: 100 shares to-be issued,'to·' 

Mr. "Barry Kiek and 100 sh~es to Mr. Morley Kiek in exchange for the' 
• ':', ,," ',', "I .'" ' 

acquisi tion of all of' the outstanding common s,tock of Astor Xruck';'Rite, 
, .. 'I ' 

Inc. :by SOuthwest Delivery Service, Inc., the trans£er~e;as a~thorized: ' ' 
herein. 

5 • Within thirty days after the merger', SoUthweStDelive~.Y,'. 
Service, Inc. shall file with this Coxnmis,siona 'written:acceptance 
of the certificate and a true copy 'of' the, bill: of sa1eor ' •. other, ' . 
instrtmlent of merger. 

6. Southwest Delivery Service, Inc. shall amend',or"reissue 
the tariffs on file with the Commission naming:rates'al'l.d rules; " 

, " , , ',1. 

governing the common carrier operatiens se:· merged~' to~, showtha,t 
it has adopted or established, as its own, such rates and· rUles .. ' 
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The tariff filings shall be xnade effective not . earlier ,than five,' 

days after the effective date of this order on not less'than five ' 
, ,.., T, 

days' notice to the commission and the public, and the effective ' "~ , 
'," '.,. ..,. 

date of the tariff filings shall be concurrent with the date o,f. t.."'le~ 
, ' " I' 

merger. The tari£f filings made pursuant to this order shall: . 
comply in all respects with the regulations governing the: co'nstruc·-I.' 

tion and filing of tariffs as set forth in ~e Commission's. General.;' 

Order 80-Series. F.ailure to comply with. the provi~io~Of, Gen~~ai " ' 
Order SO-Series may result in a cancellation of the operatin~r., 
authority granted by this decision. 

7. In the event the :merger authorized in paragraph 3 is . , 

completed, and effective concurrently with the effective date .0£ " 
the tariff filings required by paragraph 6, a certificate of public 
convenience and necessity is granted to Southwest Delivery. service·;.' 

Inc. authorizing it to ~perate as a hi9'hwaj·eommoncarrier~as 
H "" . 

defined in Section 213 c~f the Public Ut:ilities Code, between the, 
points set forth in Appe;ndix A ofthisdecision~ 

8. The certificate of public convenience and necessity granted 
by Decision 61418 and acquired by Astor Truck-Rite, Inc., by Decision 

62014 is revoked effective concurrently with the ,effective date 
. . 

of tlle tariff filings required by paragraph ' 6. 
9. Southwest Delivery Service, ,Inc. shall comply'with,the I " , . . , ' r 

safety ruJ.es administered by the california Highway Patrol'"and' the, "t 
. , .' : ,", .' I 

i:lslJranee requirements of the Commission's General OrderlOO-Se:d:es:' " , "r 
10. Southwest Del;Lvery Servi.ce, Inc. sha.ll maintaii'litsac-

co1l:lting records on a c<liendar year basis in conformance::'wi,ththe" .: ' . . . ' . 

applicable Unifo;rn1 Syst(~ of Accounts or Chart" of AccoUnt;s " 'as pre-
I " • ' , i_i'. • i 

scribed or adopted by tllis Con:mission and shall, fi,l~,with' the i' 
Commission, on or Defore April 30' of each year"" an annuai:" 'repOr't . " .. r~ 

1, " • " .. :' • ' •. .':' ,1,,1" !; 

of its operations in such fono., content and .l'l.Umber of cc>:pies .lSI, 
"", .:, I 

the Commission, from time to ti.."lle, shall prescribe. 

11. Southwest DeJ.i verY Serviee, Inc ... · shall ~omplY~'i th':i:he 
requirements of the Commission's General Order S:4-'Seriesfor ,.the' 
transportation of collect on delivery shipments'.' If it 'elects ,not ~ 
to transport collect on> delivery shipments, then it shall .make the' 
appropriate tariff filings as required by theGeneralOrder~, ,," 

-5-. 

"'. ' 



In all other respects, the effective date of this 6rd~risthe: : date 

he:eof. 
.oa ted a t __ Sa;.;IU2~_Fra.n;;..;;.;;;.;;;;.:;eU;.;;!'te:::.:o:..-___ , California" this 

day of _'_~_A_Nu_n_~~y __ , 1~7S. 

. .. 
')-, ,'> I 

" \,' 
'J', ,,', 

" , . 



Appendix A SOUTHWEST DELIVERY SERVICE,: INC. 
(a california corporation) 

. . 

OriginalPag'el.-

SOuthwest Delivery Service, Inc., a California' corporation, 
by the certificate of pUblic convenience and necessity granted . , 

in the decision noted in the margin, is autl"lorized to conduct 
operations as a highway common carrier, as defined i'n ~ction 213 

of the Public Utilities Code, for the transportatioXi,.of,general 

commodities between all points and places locate:d 'w:tthi~ the:', 

Los .Angeles Basin Re9'ion as described in Note A hereof'.·· 
• I" ", 

In performing the service herein authorized',. carrier 
may make use of any and all stree~s'': roaa.s.,highways , 
and bridges necessary or convenient: for'- the performance 
of saidse:r:vice • .• ,I'.. . . . ,....,,' " 

EXcept that pursuant to the ~utho:J::ity herein'granted',,' 
carrier shall not transport any sh~pments:of: 

1. 'Osed household goods,. personal' effects and·· 
office,. store and institution furniture, 
fixtures and equipment not packed in 
salesmen's hand sample cases, suitcases,.' 
overnight or boston bags, brief cases, hat 
boxes, valises, traveling bags,. trunks, 
lift vans, barrels, boxes, cartons, crates, 
cases, baskets,. pails" kits, tubs,. dr'WnS, 
bags (jute, cotton, burlap. or ,'gunny) or 
bundles (completely wrapped, in jute, 
cotton, burlap, gunny, fibrcboard,or straw' 
matting) • 

'2. Automobiles, trucks and buses,; viz.: new and 
used,. finished or unfinished pas:sengera,uto-: 
mobiles (including: jeeps),;, ambulances, hearses 
ana. taxis, freight automobil'es.~· automobi,le 
chassis, trucks, truck chassis, truck trail.ers, 
trucks and trailers combined;: buses and .bus 
chassis. . 

3. Livestock, viz.: barrows, boars, bulls, butcher 
hogs, calves, cattle,_ cows, dairy cattle-:,ewes,' '. 
feeder pigs, gilts,. goats, heifers, hogs,..kio.s". 
lambs, oxen, pigs, ralnS (bucks) I- she·ep"sheep. 
camp outfits, sows, steers" stags:, swine or 
wethers. . . 

Issued by california Public Utilities Commission. 

Decision __ ._88-=..;:;..;;3;;;,..6.;;;;..;:;6~ __ , Applica tiori:" 574'53 •. ' . 



.. 
Appe~dix A SOUTHWEST DELIVERY SERVICE, INC. 

(a California corporation) 
Original Page 2 

NOTE A 

4. Liquids, compressed gases, comrnoeities in ,semi­
plastic form. and coxnmodi ties' in susI>ension in 
liquids in bulk, in tank trucks,. tank trailers, . 
tallk semi trailers or a combination of such'high~ 
way vehicles. ' ,. . ' 

5. Commodi ties when :t.ransported in, bulk in" du.rnp~tYpe 
trucks or trailers or in hopper-type trucks or 
trailers. '. 

6. Commodities when transported' in' motor "vehicles:' 
equipped for mechanicalml:xingin transit';' , 

7. Logs. 

S. commodities requiring the use of specialrefrig-. 
eration or temperature I control in specially . 
designed aDd constructed refrigerator equipment. 

9. 'l'railer coaches and.campers, including integral· 
parts and contents when. the contents are within:', 
the trailer coach or camper. , 

LOS ANGELES BASIN REGION 

Los Angeles Basin Region includes that area embraced by 
the following boundary: Beginning at the intersection 0'£ 
the western boundary of the City of· Los Angeles and the Pacific " 
Ocean; thence along the western anci northern boundaries of saici 
ci ty to its first point of intersection with the southern boundary, . 
of the Angeles National Forest; southeasterly and easterly along 
the souther:l boundaries of the Angeles National Forest and the, 

: ' 

San Bernardino National Forest to Mill Creek Road· (State Highway. 38:) ; 
westerly along Mill Creek Road to Bryant Street;. southerly along 
B::yant Street to and including the unincorporated community. of, 
Yucaipa; westerly along Yucaipa Boulevard to Interstate Highway 10; 
northwesterly along Interstate.Highway· 10 to and including the, 
City of Redlands; westerly along Interstate'Highway 10 to, Interstate" . 
Highway 15 (formerly U.S. Highway 3.95); southwesterly.alongInterstate, 
Highway 15 to its junction with State Highway 9l: southwesterly' .. 
along S'tate Highway 91 to State Highway 55; southerly .. and'south~, .. 
westerly along State Highway 'SS and its prolongation. to~thepac:i:fie) 
Ocean: northwesterly along the shoreline of. the· Pacific Ocean ,to;" . ! 

the point of beginning. .' ,', . 
, ",., 

'. I,'., 

(END OF APPENDIX A)' , ' 

Issued by california Public'Utilities CommiSSion. 

Decision __ "' ...;S:.=8;..;;:3:;..6;::;.~....;;... ___ ,' Application 5:7453, •• ,' 


