Decision No.; 88460 FEB 7 1978 | . ' .R“ @“N '

BEFORE THE PUBLIC UTILITIDS COMMISSION OF THE STATE OF CALIFORNIA

AD VISCR, INC., a California Corporation, )
authorized exclusive agent for:
AIR COMFORT AIR CONDITIONING & HEATING,

" Case No. 9837 S
(Filed November 29, 1974)§_0g‘

Complainant,
Y.
GENERAL, TELEPHONE COMPANY OF CALIFORNIA,

Defendant.

NS LG I DOV TP T LN L WL N L NS N

Fred Krinsky and Jack Krinsky, for Ad Visor, Inc.,
exclusive agent for Alir Comfort Alir Conditioning
& Beating, complainant.

A. M. Hart, H. R. Snyder, Jr., and Kenneth X. Okel,
Attorneys at Law, for General Telephone Company
of California, derendant. ‘

o P INION

This case involves the advertising for Air Comrort Air
Conditioning & Heating (Alr Comfort) that appeared in-General.Telephone.
Company of Califormia'’s (Ceneral) 1972 Covina directory yellow pages
which was pudblished in December 1972. Complainant alleees that Afr
Comfort signed a contract for directory advertising 1n General's 1972
Covina directory on September 13, 1972 (Exh. C~2-A and Exh. DnS) '
listing its business name as Alr Comfort ALy Conditioning & Heating |
with the main classified heading of ALr Conditioning: Contractors. At
a date subsequent to the- executlon of the contract General, hroughits
agent General Telephone Directory Company (Directory Company), Qhanged*~
the business name appearing,on that contract to-Meade s Air Comfbrt
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Alr Conditioning & Heating (Meade's Air Comrort), and cnanged the maena'
classified heading to Air Conditioning Equipment and System—Repair:Lng- o
As the result of the name change General removed from the contract two'vi
bold type listings under the name Meade's Alr Comfort which prior to |
the name change, appeared on the contract as alternate 1iot1ngs under' o
the Heaters and Air Conditioning Contractors classifications. ' '

Ad Visor, Inc. (Ad Visor) conzends that these changes were'
made without Air Comfort's consent and constitute a violation or _ =
General's tariff Schedule Cal. PUC No. D-1; Original Sheet 17, Special,ﬁ
Conditions 3b.

The complaint alleges that as the result of the N _
aforementioned nawe change, Alr Comfort did not receive its regular
directory listing without additional charge (rree listing) |
under 1ts correct name. Instead, the 1isting appeared under the
Meade's Alr Comfort name in the c¢lassification AIr-Conditioning
Equipmzent and Systems-Repairing. _ '

The complaint also alleges that. General violated its
tariff Schedule Cal. PUC No. D=1, Sheet 19, Special Conditions 3h
by refusing to furnish Alr Comfort with proof copies of its two _' ,
display advertisements that subsequently appeared in the 1972 Covina '
Directory. | T |

Another allegation is that General erred 1n railing to
establish rotary telephone service for Air Comfort when Air Comxort

_established foreign exchange service (FX) in July 1972 from General'
Covina exchange to Alr Comfort's San Dimas office 1ocated in General' o
Pomona exchange. As a result, when Alx Comert contacted General in
May 1973 to install a second line of‘the rotary sequence, General was
unable to provide such service, tbereby oompelling Alr Comfort to n_“
change its telephone number. g -

It 1s further alleged that General 8" actions were done ‘ -
willfully, arb:.traniky, end on a unilateral basis in violation of .1.'t° Lo
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Sariffs, and Sections 451 and 2106 of The Public U'cilities Code.l/ .
In Exhidit C-3, 2 summary of the allesed violations Ad Visor addS"
violations of Sectlons 453 and 532.2/ .

Ad Visor alleged for the first time at the hearing that i
as a result of General's refusal to provide Air Comfort with proofs
of 1ts display advertisements, General erfoneousl& published iy L
Alr Comfort's display ad under the Heaters. classirication (nxh. D-21)
the line of copy "Serving All Pomona Valley (Exh.- C-l, Pp- 2-3) _

Ad Visor seeks reparations for Air Comfort in a total amount"
of $3,501.56 as follows: $119.80, the total minimum monthly |
charge for telephone service from August 1, 1972 to December 5, 1972
$606.34 the total minimum monthly charge for~telephone serviee from
December 1972 Lo November 1973; $3%.42 instal;ation charge for rotary
service; and $2,736. oo-in advertising charges for the 1972 Covina ‘
directory advertising, plus Interest on these anmounts. : :

In its answer to the complaint General admitted that it
ehanged Alr Comfort's Covina application after it had. been signed.‘
- Except for thls specific admlission, General denled 2all or the: material
allegations of the complaint. As affirmative. defenses, General
alleged (1) that the complaint falled to state a cause of action and
(2) that Alr Comfort was negligent in applying for directory adver-c -

tising using a business name other than that used by it at. the time 1%t

requested General to establish foreign,exchange service rrom General'
Covina exchacge. As a result of such negligence, and 1n accordance
with General's established practices and . procedures, General changed
the business name and main classified heading eppeanng on A:n:- Comfort' -
Covina directory application to. conform to General s telephone service“
records. ' ' '

Section 4521 providec that charge° and service shall be- Just and .

reasonavle; Section 2106 providee for damages for violatlons of
law.

Section h53 refers to»discrimination and prererences, bection 532
prohiblits charoins rates different from filed tarifrs. ‘

We will dzscuss th;s $2,736. 00 fzgure later..

o




'C.9837 Alt.-VLS-ty

Hear? ng was held berore Administrative Law Judge
Sernard A. Peeters at Los Angeles in May 1976.
The Issues . o ‘

1. Whether General acted in accordance with its tariffs and
established business practice and procedure when it changed Alr .
Comfoxt's application for advertising in the 1972 Covina directory
vellow pages? - SR

2. Whether General's fallure to prOVide Air Comfort with
show proofs of its advertising in the 1972 Covina directory was
Justified? : : -

3. Whether General committed an error by including a line
of copy "Serving All Pomona Valley™ in Air Comfort s dis play ad under
the Heaters clasoification in the 1972 Covina directory yellow
pages? : o
h. Whether General oroperly advised Air Comfort with respect“
o setting up rotary telephone service when it requested roreign
exchange telephone service in connection: with the Covina directory’“

5. Whether General's interpretation of the phrase'"minimum |
nonthly charge for exchange service"; contained ' in its tariff
Schedule Cal. PUC No. D & R, Rule 26 paragrapn ¢, 3 i- reasonable”'i‘

4/ "LIMITATION OF LIABILITY
- Liability '

1. The provisions of this *nle do not apply o’ errors .
and omissions caused by willful misconduct fraudulent
conduct, or violations of laws. -

2. In the event an error or omission is caused by the
gross negligence of the Utility, the liability of '
the Utlility shall be limited to and in no- event
exceed the sum of $10,000.

Except as provided in Sections 1 and 2 of this rule, '
the llabllity of the Utility for damages arising out of
mistakes, omlissions, interruptlons,: delays, errors or
defects in any of the services or'facilities furnished
by the Utility (including exchange, toll, private line,
supplemental equipment, directory and all other services)
shail in no event exceed an amount equal to the pro “ata

CContinued)

el
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6. If it 1s found that General violated any of its tariffs

T the law, what amount of reparations should be. awarded to Air
Comfoxrt?

4/ (Continued)

"C.

charges to the customer for the period during which
the services or facilitles are affected by the mistake,
omission, Interruption, delay, error or defect, provided,
however, that where any mistake, omission, interruption,
delay, error or defect in any one service or facility '

affects or diminishes the value of any. other service
said liability shall include such diminution, but in
no event shall the liability exceed the total amount.

£ the charges to the customer for all services or

facilitieo for the perlod affected by the mistake,
omission, Interruptlion, delay, error or defect."

. * ¥ #
Credit Allowance - Directory

SubJect to the provisions of Section A.3 of this fule'the '
Utllity shall allow, for errors or omissions in telephone
directories, an amount within the following limits.,

1. For listings 4in telephone directories furnished. without
additional charge, an amount not in excess of the .
minimum monthly charge to the customer. for exchange
service during the effective life of the directory in.
which the error or omission occurred.

For listings and lines of Information in alphabetical
telephone dlrectories furnished at additional charge,

as set forth in Schedule No. D-1 an amount not in excess -
of the charge for that listing during the effective =

life of the directory. in which the error or omission
occurred.

For 1istings, additional 1ines of'informationjand.4‘ o
advertisements in classified directories, in accordande.'
with Schedule No. D~l an amount based upon pro rata’
abatement of the charge in such degree as the error or
omission affected the advertisement, listinge or '
additional lines of information.

For listings in nformation reoords furﬁished without
addlitional charge, an amount not in excess of the .

minimum monthly charge to the ‘customer for. exchange T
service during the period the error or. omission continued.‘

(Cont nued)
SR
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Ad Visor presented three witnesses and 26 exhibits in f“f
support of 1ts case. Phil Meade (Meade), ownexr of Alr Comfort, :
testified In regard to his contacts with the Direetorw‘Company'salesman'
and the telephone company business office personnel (Exh. C-l), Fred
Krinsky, executive vice president of Ad Visor, testified in regard

t0 the alleged violatlons of General's tariffs, practices, and the'
law (Exh. C-2); and Jack Krinsky, president of Ad- Visor, testiried,
in rebuttal, in regard to his interpretatlion of the phrase "minimum '
monthaly charge for exchange service" as used in General's Rule 26
(Footnote 3, supra). \ , \

' General presented three witnessco and 23 exhibits in its
direct case and one rebuttal witness. The: Directory Company R
salesman, John F. Samson, testifled in regard to his. contacts with
Meade (Exh. D=1); Maria Giipin, customer service supervisor in
General's Pomona Division, testified In regard to the business records‘
establishing telephone service for Meade (Exh. D-T); Blanche Rivera,
clerical supervisor - Production Department of Directory Company,,
testified In regard to the functions of the production deoartnent
(Exh. D-19), and rebuttal witness, Charles L. Jackson, rates and
tariffs administrator - Revenue Requirements Department of General, i
testifled in regard to General's policy in applying the term "minimum
monthly charge"™ for exchange service as tsed in Rule 26 (Exh. D—2u)i_ ‘

&/ (Continued)

5. For listings in Information records rurnished at
additional charge, an amount not in excess of the
charge for the listing during the period the error ‘
or omission continued.

For listings in telephone director ies fu“nished‘in~._~
connection with mobile telephone service, an amount . -
not in excess of the guarantee and fixed. charges for. the‘
service during the effective life’ of the directory in ‘
which the error or omission occurred." (Exh. D-20- A
Exh. C=2-D. )

-6
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The Evidence

The evidence shows that Meade signed a contract and L
related copy Sheets with General on September 13, 1972 for advertislng~
in the 1972 Covina directory yellow pages for telephone number '
966-0017 under the business name of Alr Comrort A1r~Condition1ns &
Heating as shown below: -

Tyne of Ad Classification

2k col. Alr Conditioning Contractors
Bold Type Adlr Conditioning Contractors}
2% col. Heaters

Bold Type Heaters

ABT#* White pages

BT (AL)## Alr Conditioning Contractors
BT (AL) Heaters

* Alpha bold type;
*# Alternate listing under name of Meade's Air
Comfort Alr Conditioning & Heating. _
The bold type ads which were published appeared under the :
name Meade's Alr. Comrort the display ads (2& col.) were published
as ordered except for the allegation that the display ad under
the Heaters classification contained the line of copy "Serving All'

Pomona Valley" which had been ordered taken out. The alternate listing]‘

bold type ads were canceled, and the business name Air Comfort was
changed to Meade' s Alr Comfort by the Directory Company. Air
Comfort had previously'used the name Meade's Alr Comfort as an

alternate listing in General's 1972 Pomona directory published 1n
May (Exh D-z).
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General's sales representative admitted tnat\hegdid“notf o
properly check to see if the business name and phone number on
the application agreed with the business office records for
telephone service in gccordance with established procedure (RT 230).

In accordance with Directory Company 5 procedures then - in
effect, a copy of the completed application was not left: with
Meade. Instead, a letter was left with him stating that a confirming
copy would be mailed after it has been checked for accuracy. Such
confirming copy was mailed to Meade, which he admitted receiving ‘
(RT 78), and he also received a second letter to which was
attached a copy of his application with the chanses on it, including
a reduced amount for the advertising (RT 79).

Weade's Covina application was worked in the Directory
Company's production department on October 16, 1972. This
department’s responsibllity 1s to compare the: information on the
telephone company's service orders with the inrormation on the
directory company's advertising applications to see 1r the 1istings .
on the two documents agree with each other. Under General's tariffs,
all yellow page listings must conform to the listings in the
alphabetical section of the directory (Exh.'céz;DslPara.gB-a;
Exh. D=19, p.2). If a discrepancy is detected between the business
name and main classified heading 1isted on General's latest service -
order and the directory advertising appiication, the‘prodnction
departaent must take actlon to resolve the conflict. If the
discrepancy 1s discovered before the close of the directory to
advertising, the department would flrst contact General's business
office to see if updated service order information would be forth—‘
coning which would eliminate the discrepancy. xr the business,office
had no such additional information, the service order information
would be transmitted to the appropriate Directory Company sales g
division to recontact the customer, i possible._ Ir the discrepancy
was discovered after the close of the directory to further advertising,‘r
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but before the final service order date (the cut off‘date after which
General cannot accept any service changes from the subscriber), the
same procedure would be followed. If£, however, the discrepancy was -
uncovered after the final service order close, the<production
deparcment would simply contact the sales dilvision to advise 1t that
the application would ve conformed to the service order and that
production would make the correction. :

In the 1n,tant case the appllcation was not received by
the production department until October 3, 1972, and was worked on
October 16, 1972, after the final service order date of
October 12, 1672. TFellowing the- proceddre described above the
production department changed the name of the business on the
advertlsing application, as well as the main classified heading,
to conform to General's most current telephone service order .
information (Exhk. D-19, pp. 6-7). In addition, the—production
department removed from the application the two bold type alternate
listings under the name Meade's Air Comfort because that was the
new primary listing and the classification5~involved already had
bold type listing under the’ Meade s Air Comfort name (Exh. D-19,
PP. 6-T). - |
' After the name and main classified‘headingﬂwere“changed,
2 copy of the revised application was sent to'Air Comfort to'make

it aware of the change in monthly billing (Exh. D-19, p. Ts Exh.. C-2-C,,d.-~

and D=-5). Meade admitted on cross-examination that he received
the revised application (RT 78=79).

Meade testified and General's business records showed
that on July 5, 1972, Meade personally contacted General's busineds
office to establish FX service in General's Covina exchange so that
potential customers calling his business in San Dimas from the
Covina directory. area would not have to pay a tcll_charge,w General'
customer representative prepared a service order‘(Exh;fD-16)‘oq_ g
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which she wrote the prlmary buszness name requested by Meade Meade s
Air Comfort air Condltlonlng & Heating. She also wrote down as.

its heading Air Cond:tlonmng Equipment & Systems Repalrlng
(Exk. D-16, p. 3). | |

Meade testified on direct examination"that'when‘he'calle&fﬂ?o4‘fﬁf

General in the summer of 1972 to eStabllSh FX servzce 1n the

Lovxna directory area, he ‘gave the name Axr Comfort as- h;s przmary .
business listing rather than Meade's A;r Comfort, and that he

requested  three telephone llnes wmth one %o be 1nstalled 1n

December when the Covina directory was publlshed and the other twoiﬂ
sometime in May or June of 1973 (Exh. D-1). He further stated o o
that Gemeral's representative 1nd1cated such an arrangement would be~f;tr
acceptable (RT 38, 43, 45, 46). However, on cross examznatlon,vmt

was evident that Meade's recollectlon of what he told General sf\(
enployee was far from certaln. Since, as we w111 explamn, our .
conclusions in this proceedxng do not turn on the bu51ness name?;o‘_
enployed by Meade in the July 1972 serv1ce request we need nott:‘f

d0 more than note that the evidence on thls 1ssue was 1nconcluszve.
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Meade also testified that at the time of the. sales call of
September 13, 1§72, he requested proof coples of his two Covina g'
display advertisements. One suech advertisement appeared under the
classification Heaters (Exh. D-21). The other appeared under the
classification Alr Conditioning.Contractors (Exh. D=22, C-1,. p- 3).
On cross—examinatlion, however, 1t was evident, and Meade admi® ted
that his recollection regarding his request for show. proofv is .
open To question. He testified that he may not have rcquested show o
proofs at the time of the sales call after all, but 1nstead may
have requested them several weeks later (RT 54-55).

General's witness Samson testified that he had no present
recollection of a request by Meade for ShOW‘prOOfS either during‘the
September 13 sales call or at any later date (Exh.,D—l, P- 13, §

RT 180). However, if Meade had requested show proofs a month after
the sales c¢all, Meade would have been told that they could not be
provided since it would have been too late to make any rurther ehanges
in the advertisements (RT 180). The copy sheets prepared by Samson
during the sales call contain no indication that show proofs had '
been requested (Exh. D-6). If show proofs had been requested, the
box labeled "S.P." in the upper left-hand corner of the cOpy sheet
would have been checked (Exh. D=1, p. 9; RT pp. 119—180) Neither
copy sheet for Air Comfort's Covina display advertisements 1s so '
marked (Exh. C-2-G, Exh. D=6). : : :

’ A further indication that show’ proofs were not requested
at the September 13, 1972 meeting 1s the fact that durins.the ‘
previous meeting between Samson and Meade in February 1972, regarding -
ALr Comfort's 1972 Pomona directory advertising, Meade requested
and Samson provided show proofs (Exh. D=1, pp. 9-10; Rm‘z'-s-‘zs')'.-
Based on the salesman's conduct at this earlier meeting, and that
there 1s a specific box to check when show proofs are requested,
1t Is reasonable to conclude that Samson would have complied with a
similaxr request if it had been made at the September meeting ‘




With respect to the allegation that General did not remove K
the line of copy "Serving All Pomona, Valley” from one. display ad,
both Meade and Samson testifled that during the September l3, 1972 ‘
meeting they reviewed the text of‘Meade s display ads that were to
appear in the 1972 Covina directory. Changes,were made . in the
text of both ads, incltding the deletion of certain information.
After Samsoen had made the changes requested vy Meade on the copy :
sheets, Meade reviewed the changes and Indicated nis approval by
signing the copy sheets (RT 55-56, 258-261). An examination of

. the copy sheet for the Heaters display advertisement (Exh D-&
p- 3) clearly shows that the line of copy "Serving ALl Pomona Valley -
was not deleted and that Meade signed the copy sheet with this line
of copy still appearing in the advertisement. _

With respect to Meade's request for- rotary servicc on -
his FX number the record shows that the FX number assigned to. Alr
Comfort (966-0017) at the time of the request,was not part. of a
nunber group assigned for. rotary service.. General has had a policy
for many years that requires subscribers to rotary service to install
at least the first two lines of the rotary sequence ‘at the time when,
the service 1s installed (Exh D=7, p. 12 RT 274= 277).- General'
business records prepared in the regular and ordinary course of
business at the time the request for FX service was made do net
indicate that Meade requested rotary service. Prior to July, 1972,
Meade had obtained rotary telephone service for Air Comrort in ‘
General's Pomona exchange (Exh. D-?, P- 55 RT u7)

The evidence does not support the allegation that Meade
requested General to delay installation of the Covina FX service
until publication of the Covina directory. General's business
records do not indicate that Meade requested that installation be
delayed untlil publication of the Covina directory. General had :
previously agreed to advance Alr Comrort's.Pomona number to the
effective date of that directory (Exh. D-7, p- ). Meade s memory
of events at this time was hazy, and he was conrused with respect to

. his notes presmnably made on this matter (Exh c-l-A) ‘

_12_
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Ad Visor contcndu that the phrase "mLnimum monthly charge .
for exchange sexvice™ used in Rule 26 is the monthly sexrvice rate )
shown on the customer's dill (RT 356, Exh. C-6). To support its
position Ad Visor rellies upon two Commission decisions: Ih gg
Limitation of Liability of Telephone Corps. (1970) 71 CPUC 225 and
Ad Visor, Inc. (Bob Downey) vs. General Telephone Co. (1968)

D.74,892, C.8809.

General believes that the corrcet in“crpretatloq of the
tariff section was that expressed by Witness Jackson. ~Jackson
testifled that the minimum monthly cha‘be for exchange 3efvice
conslists of "the initlal equipment neceSoary to provide a rmeans of
communication...” (Exh. D-24, p. 3). It does not ineclude the
charges for peripheral equipment’such as "exuension.telephoncs, |
long cords, keys, gongs, buzzers, the attehdant‘cabinetyiocatédnoﬁ
a switchboard installatfon, etc. ...” (Exh. D=24, pp. 3-4). If
he custoner is able to show that sbme exchange service not ineluded:

. the minimum service was affcocted by a free listing errdr, Jaékaén, ‘
agreed that an adfustment could bde made vhereror since subparasrabn«
€.l of Rule 262/ is specifically made wubJect to parasraph A 3,

=
-
& -
-

which authorizes adjustnent when an error or omission in: one oervice "

af”ects another searvice. ‘

Jackson testified that the charge: for‘exchangc ;ervicc-
which Meade had during the time period 1nvolved here prior to
oune 1, 1973 were as’ follows:

One-party business line $20 00. pexr montn [
Mileage charge 6.40° ™ "™
Line appearance .75 "

Lins equipment 3. 30‘_" "
30.4 '

and that the minimum monthly charge for *elephone exchange service
during this period would be the sum of the chawrges for the bueiﬂeua,]
line and mileage charges, or $26. Mo per month. |

5/ See Footnote 4, supra.
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Subsequent to June 1, 1973, the followins.charges ror
Meade's exchange service applied::

2 one-party business lines € $21.00 $42.00
Mileage charge - 2 lines € $6. ho - 12.80
1 extension - n/e -
Line equipment 6 60
4 xey appearances & 75¢ 3.00
2 alternate listings, alpha 1.50

of which the minimum monthly charge for exchange’telephone\service
would be the sum of the charges for the lines and nileage, or $52.80
[sic] (RT 334-337). Jackson admitted that it was an error that there
was no c¢harge for the extension. : ‘
While under er oss-exammation, Jackson was shown" :f.nvoicésr
for telephone service on number 966~0017 for Meade's Alr Comfort“ |
covering the months of Februa#y, Mabch; and April 1973;“He~was‘asked;
to explain why the monthly service rate billed was $39.Hslduriugkv \
that time perlod. He was unable to explain the difference. Exhibit
C-6 was introduced (a phone bill for service on number 966;0017 for.
Meade's Alr Comfort dated Octodexr 23, 1972) which,shows a.monthly
service rate of $29.95. When asked what the subscriber's monthly
ainimum service charge would be for this bIll, Jackson stated‘it.
would bYe $2.95, [sic] ($29.95) whether the phone was used or not.
He also admitted that a subscriber would only be aware of the rate
shown on the bill as his minimum monthly service chargee(RT‘338;3uo)§-'
Jackson further admitted that tariff Schedule Cal. PUC No. D=1,
Original Sheet 17 (Exh. C-2-D) requires that the applicatlon for
directory advertising show the month and year of the'firsijissue
in which the advertising is to appear, but that the printed form
implementing thls requirement does not provide a place for this
information to appear. He further admitted that the Directory
Company's practice which states* "The use of show proofs is discourased
and 1s to be limited to those advertisers that have had errors in
the previocus issue or those subscribers«demanding they have one"‘-
(Exh. C=2-F) does not conform to the tariff requirement that an -

“1lm




C.9837 Alt.-VLS-ty

advertzser will be glven a show proof copy of h;s advertzslng 1f he

requests it (Exh C-2- E).

The evidence presented with regard to Meade s clalm for repara-”""‘

tions was nmeager, inconclusive, and mostly relevant to. Meade s damages

rather than the diminished value ‘of his advert:sznghéf Meade testlfmedivfu'

that he relies almost exclusively on yellow page advertlslng, but

that he also gets referral and repeat buszness.‘ He stated “that hefi'"

did not get the ¢alls he expected from the Cov:na area because hls

and that ke had several people tell him that they‘were unable to find

Aim during the year 1973 and therefore he got very few 30bs 1n the

Covina area in 1973. He had to repaln* h;s trucks w1th a new telephone V'

number and change all his stationery after he had hzs rotary serv1ce
1nstalled in May of 1973 and the 966- 0017 PX number Was changed

He stated that "If I ever deczded to sell my buszness, 1t would not

be worth anything to the new owner as ’Meade s’ but,"Alr Comfort' “."
would have a value as a well known busmness name in our fzeld 1n the |
Covina ané Pomoma areas. By not having our name in there thqt year,- o

the goodwill and reputation of the flrm was set back also‘";f

6/ As we recently stated in Ad. Visor (Dlld_y Bros. et al ) V. General

Telephone Decision No. 88120 (November 22, 1977) at mimeo pp. >-4,
The 5

ommission may not compensate for damages arising out of an .
error or omission in the publication of a telephone: dlrectory.

Nor may the Commission require the proof of such damages as a
prerequisite to an award of reparation based on the diminished
value of the advertising. Ad Visor (Nowlin Fence and- Garage
Door Company) v. General Telephone Co. Dec:slon‘Nb. 88190
(December 6, 1977) mimeo at p._B.

H
!
|
‘
I
)
+
[
=
;

adve*tlszng showed up under Meade's Alr Comfort rather than Alr Comfortffgﬁ*
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Cross-examination brought out that Meade contlnued to
advertise under both names, Meade Adr Comfort and Alr Comfort, 1n
the 1673 Pomona and Covina drrectorzes, that he- had no. documents
or statistics to show the extent of his 1n3ury from the name change,

but felt that he should have received more busmness ontjof the Cov1na ffj“',

area than he did; that he performed 242 servxces and 17 1nstallatmon}"

jobs in Covina durrng the 19/2 Cov:na dlrectory perrod that he
rece:ved no work ln this area prlor to the publ:catmon of the 1972
Covina dzrectory, that he recelved calls other than those 1nvolv1ng
the jobs he performed; that the average revenue from a servrce call-f
is $30 or $40, and an 1nsta11atlon Job is §1, 800.; When he called

t0 have the second line 1nstalled on hxs rocary servrce 1n May 1973'dn’
ne was a_ready getting sufflcrent buszness calls to warrant puttlng‘f-
in the second line to avozd losrng calls. He stated that he was
having problems wrth the referral servmce on 966- 0017 after the
rotary lines were put in on numbers 966 8375 and 966 8a76 and
considered frlrng a complaznt wrth the Commrss;on but drd not.“c
Dlscu551on | o ‘

Was the name and classmfrcatlon change en Meade s advertd51ng;frdf.
applrca.zon done in accordance wrth General's tarlffs, pract:ces,‘-“"
and procedures? We are of the oprnlon that the answer 15 no.le'*‘
no:e that but for the fallure of the salesman to properly verlfy the |
busrness name and. c’asslfrcatxon on the applrcatron wrth the telephone'd

company’< service order record the czrcumstances glvzng rlse to%thns
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K
'l

complaint would undoubtedly have been avolded. 7
‘General argues that it had no chomce but to conform the
application to its servige order record in order to comply wzth 1ts
tariffs. Compllance with thae tariff requlrement however, does not
excuse the negligence of the dzrectory company salesman, whzch
negligence resulted in the tarlff provnslons belng applled to deny
Meade the directory llstmngs that he ordered. It would be absurd

t0 require Meade to be aware of the tarmff requlrementsr Regardless

of what business name Meade used in the July 1972 servxce requesr when"“

Meade placed his order for directory advertlsxng he rxghtfully assumed fl‘iﬁ

that the salesman would take the necessary steps o see that hzs
listings were 1ncluded in the Covzna dlrectory as ordered 1n September."

The directory company's salesman szmply falled to take those steps.;~

7/ The directory advertising salesman noted on the contract for. 1972
Covina advertising (Exhibit C-2A) that he had verified-Meade's
phone number and address by calling information for Meade's ' ' .-
alphabetized, '"alpha,"” white page listing (RT. 229). However, at-
the hearing he testified that his notation indicating that veri-
fication procedure was inaccurate. (RT 230). At RT- 230 231 the
following exchange appears: 4
Q. So then, your per Alpha is not actually correct there’ You :
¢idn't actually check out that name, address, and phone number
properly in that case, did you, Mr. Samson’ o ‘

A. No. ' ‘ ‘
Q. If you had checked directly in the Covina alpha in September,g,
1972, could you have instituted procedures to insure that the'
name Air Comfort would be listed as Mr. Meade's -actual: pr:mary

name in the '72 Covina d;reetory as. he had requested you to do°
A. Yes. : :
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. The eomplamt alleges that Meade requeSted show proofs o£

his display ads and General refused to provade ham wath such documents;v
Again, we are convinced that General's busaness records are: more _
reliable in ascertaining the truth of the matter rather than Meade s?;” “
Temory. : R
| With respect to the alleged eTToY of General an publashangff‘
a line of copy "Sezvang All ‘Pomona. Valley" in the dasplay ad under
the Heaters classification in the 1972 Covana darectory yellow =
pages, the copy sheet (Exh. D-6, p. 3) does: not show thaf thas lane e .
of copy was to be deleted, but does’ show that Meade sagned the copy flm e
sheet with the line of copy in the ad. | o
_d General properly advase Aar Comfort wath respect to
rotary telephone servace when FX servace was: requested an connectaonj,ffldf,?
with the Covina darectory° | , |
We are of the opanaon that the weaght of the evadence
supports a finding that General acted properly at the tame under
the circumstances. Meade' s admatted faulty recollectaon of
othexr conversations he had wath employees of the Dareetory Company
in 1972 mitigates against has elaam that he requested the establashment
of rotary sexvice at the time he requeSted Fx,servace 1n the Covana
exchange, and that he requested General to delay tne an servace date
until the publication of the Covina dareetory 1n December.‘7‘tf
We are thus left with the faalure of the salesman to properlyv-
verify Meade' s business name a.d maan olassafzcatlon. we must determrne‘f”

the appropraate smount ol reparataons to compensate Meade for the
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diminished value of the advertising servxceS/ prov;ded by General._7 

Advertising Chaggcs

In determznlng the proper award of reparatzons we are faced
with a threshold dilemma created by the record. The comp131 t seeks,
inter alia, reparations in the amount of all monies paid to Gcneral |
for advertising in the 1972 Covina dlrcctory. Ad Visor, 1n Ethzbmt C 2,
states that that amount is $2,736. However, Exhibit C 2 C the contract
for the subject directory advertising, 1nd1cates a monthly charge of

$238 which would suggest that Air Comfort's total advert1>1ng cost‘

for the 1972 Covina directory was $2, 856 ($238 x 12). This quggeStlon -

is buttressed by the fact that the $2,856 flgure lS cxted by Ad szor  '_f"

in a letter to Gemeral (Exhibit C-2-K). It appears that the SZ 736
figure that appears in the prepared testimony of Frcd Krznsky
(Exhibit C-2) is based on the charges for the two dmsplay’ads only\ |
(8114 x 2 x 12). No breakdown of the total advcrtlslng charges pand
for the 1972 Covina directory was provzded by either party

Fairness to the defendant requlres that we adopt the SZ 736
figure for purposes of determining the avproprlatevaward of reparatlons
in this proceeding. The inconsistency in the complaznant s exhlbxtb
should not be resolved to the detriment of the defendant.‘ We note “
that the $2,736, which we will determlne to be the amount pazd ‘or

the two display ads, represents 969 of the SZ 856 suggested by
Exhibits C-2-C and C-2-X.

8/ See footnote No. 6.

.
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G~ =ral published Meade's display'ads-asfofdered' However, S

the bold type anchor listings (alphabetical lastzngs that refer the
customer to the subscriber's display ad at a. certamn page) were.not'VL |
listed as Air Comfort AiT Condatlonang and Heatang, as requested by
Meade. Rather, they were listed as Meade's Air Comfort Axr Condatmonang
and Heating. As a result any potentlal customer lookang for Aar
Comfort's ad could not be reférred to 1t through an- anchor 1ast1ng
under the name under whach Meade was doang busaness Aar Comfor*
Air Condataonang and Heatang. Further, he change from Aar Comfort
Air Conditioning and Heating to Meade's Air Comfort Alr Condatmonxngi“““
and Heating moved’ the. anchor lastxngs f*on the A's at therfrOnt of
the classxf;cataon to the M's near. the maddle. N

While cae anchor listing . for a dasplay ad contrmbutes to
the effectiveness of that ad, quantafylng the extent of that contrx-‘
bution 19 difficult. If one assumes that many customers look only
at display ads themselves, a posztaon tnat Ad Vlsor has asserted an
prior proceedings before thzs Commass;o / then the 1mportance of
an anchor listing is minimal. If many cuStomers look to the alpha-
betical lascangs first and then are referred from a partacular |
listing there to a d;splay ad, the anchor 1ast1ng assumes a greater ,TE“'.
importance. Ad Visor adopted the latter posataon in th s proceedang
and coantended that such a posataon is not 1nconsastent wzth prmor
posatlons it nas taken with regard to dlrectory user behavaor

(RT 142-152). While we cannot quantzfy the-exact;percentage‘of.~

9/ Ad Visor (Nowlin Fence and Garage Door Company)-v.réenerall"
Telephone Co. of Callfornla, C. 9801, Decasaon No. 88190
. (Decenmber 6, 1977), mimeo p ll.

et

-20;
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custome—s that fall into either category, or some other, we are not o
persuaded that the value of a dlsplay ad zs as dependent on the )
anchor listing as is asserted by Ad stor. In the Nowlln caselo/
we awarded the complainant 40% of his charge for dlsplay'ads based

on General's misclassification of a competztor s ad wh:ch resulted

in 2 partza’ negation of the compla;nant s senmor page p051t10n. ‘Wefﬁ‘- '

regard ~.he diminution in the value of the dlsplay ad 1n that case_

t0 be more severe than that Wthh has been establlshed 1n thms

proceedlng. We conc;ude that Meade is entltled to reparatxons 1n

the amount of 30% of the charges for the o dmsplay ads._

We are not- persuaded chat the shift of the anchor 115t1ng d} o

from the A's to the M's is of szgnmflcance. Ad Vlsor s case for thefgejk

value ¢f the anchor listing was predlcated to 3 large extent on the
assumption that the potentzal customer already knew the name of the
company for which he was lookzng (hence the reductlon 1n the value
of the display ad when that name did not appcar) If such lS the
case, the alphabetxcal pObltlon of that lzstxng sheuld be of no
consequence. |

Telephone Service Charges

General also changed the "free llsnng" or, more prOperly,

the listing without addzt:onal charge to whzch Meade was entmtled

from Air Comfort A;r Conditioning and Heatlng to Mende s A;r Comfort3j "h

Air Conditioning and Heat:ng Thus, Meade d1d not recezve the

;g/ Ibid; mimeo p. 12.
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listing with.ut charge to which he was entitled-and is due reparations

for the diminished value of his telephone serv;ce-"' |

In deecrmlnzng the proper amount of reparat;ons,wwe wmll

follow our recent Dilday Brothers dec;szonll/ whlch held, 1nter alla,
that the amount referred to in General s Rule 26 as the "mlnlmum
monthlv charge for exchange serv;ce" is the actual monthly servmce‘
charge to the customer rather than the minimum monthly charge that N B
any customer must pay to obtain servzce.lz/_ We " also held that our!:r_n“”.
determination of the diminution of value resultmng from.the omzssxon |
should not be made with regard to the cost of advert:slngwlsf,
Finally, and most elgnzflcantly, we noted that Rule 26 provmdes us
with little or no guidance in determmnmng the proper award of
*eparat;ons.14( We stated there, and optzmxstlcally repeat here;
our deszre t0 modify our. dxrectory advertxszng rules, a desmre that”T"
has spawned OII No. 5 issued November 22 1977 _ o |

Here Meade was glven a listing w;thout chdrge 1n the yellow 7fV"

pages but not under the name he ordered the name under whlch he was

11/ Our most recent discussion of reparatlon< for omltted lmstxngs

is contained in Ad Visor (Dilday Brothers) v.. General Tel;phore,
Case No. 9800 Decision Nb &8120.. .

Ibld nmimeo p. 5a.
Ibid; nimeo P. 4-4a.

Ibid; mimeo p. 5.'
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doing business. After ah evaluation.of the‘recordfand wrthfthe :
same dissatisfaction with the present rules that we have expressed
in other proceedings, we conclude that the omlssaon of the proper ”
listing without charge resulted in a 70% dlmlnutlon of Meade s
.elephone sexrvice. He is, therefore, entltled to reparatlons Ln
the amount of 20% of has mlnlmum monthly charge durlng the peraod

covered: by the 1972 Covina dlrectory.

The last item that requlres attentlon as Ad Vlsor s reqpestfj}ﬁ'

that we impose $8,000 in penaltaes on General for wallful masconduct -
and gross negligence. As there has been no. showang of w1llful
misconduct or gross negligence we need not pursue thrs 1ssue.;c

Findings of Fact

1. On July 5, 1972 Phil Meade, owner of Air Comfort, -

requested General to establish single 1ine bu51ness PX servmce«f
from Gereral's Covana exchange to be termanated at Arr Comfort S .
business location in San Dimas in General's Pomona exchange in’
oxrder to permit potentral customers in the Covana exchange to
c¢all the San Dimas locatron wzthout addltlonal charge. |

2. Air Comfort requested the service to be eStablrshed
under the name Meade's Air Comfort Air Condatmonlng & Heatzng
with Air Condataonzng Equlpment & Systems Reparrang,as ats maan ‘

classified headrng under whrch its free yellow pages lastang should

appear. ‘ , o
3. Air Comfort had prevaously establashed the name Meade s
Alr Comfort Air Condltronlng 8 Heatmng as an alternate lrstzng

in General s Pomona darectory area. The headmng Alr Condatzonrng

-23-
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Equipment aL. Systems-Repairinngas aiso"Air‘Comfort'sfmainf'

classified heading in the Pomona darectory area.. ,
4. On Scptember 13, 1972 Air Comfort contracted wath't
General for advertasang in General $ 1972 Covana darectory;
Prior to the publication of this drrectory in December 1972
Air Comfort had mnot engaged in any advertzsang in the Covana area;e
5. On the Covina directory applrcatron, the Darectory
Company's sales representatave wrote the name Arr Comfort Aar |
Conditioning & Heatang as Air Comfort S pramary busaness lastang,".
and the name Meade's Air Comfort Alr Condataonang & Heatrng as’ anltt;
alternate listing. Air Condataonang Contractors was lrsted as

Air Comfort's main classified headrng

6. The 1972 Covana‘applacataon was completeiY-fiiied-in’bf‘fr-°fvi ‘

the Directory Company s sales representatave and then sagned by
Phil Meade. Pursuant to Genmeral's policy then an effect as copy | |
of the completed appllcataon was not left wath the customer.. Instead
he was left with a memorandum statang that after the contract had }
been reviewed for accuracy, confarmrng copy would be sent to ham, C7ﬁ‘
In accordance with this procedure, a confarmrng copy of the contract
was sent to Air Comfort on. October 2, 1972._ , B

7. At the September 13 1977 meetang Phal Meade also sagned
copy sheets for two quarter page drsplay advertasements that were
to appear under the Heaters and Aar Condrtaonrng Contractors
classzfacataons. These display advertasements were publashed
exactly as they appeared on. the sagned copy sheets.{

§. The evadence does. not support Arr Comfort’s allegataon

that it requested proof copzes of 1ts 1972 Covana dasplay advertzsements
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during the September lo, 1972 sales call ) |
9. The Directory Company s representatlve d1d not properly B

verify the business name and maln class;flcatzon on the advertlszngl-
application with the telephone company's bualness offlce latebt |
service order for Meade which showed the. bus;ness name as Meade s
Air Comfort at the time. o |

10. General's tariffs require that the primaty”bnsinece naﬁeﬂ,j
and main classified heading shOWn on the appllcatlon for d:rectory
advertising agree with the 1nformatmon shown on- General s servxce

recoxrds.

11. As a result of the famlure of General s salesman to properly

verify the business name and classxflcatlon, when Air Comfort s 1972$;f:‘?

Covina application was processed, ‘the publlshlng department found a
discrepancy between the customer s busaness name under whlch the
service appeared on company records. and main classxfzed head:ng _
appearing on the appllcatlon. In accordance wmth General's standardn .
practice and procedure, the publlshlng department properly correctedgj“'
the listings on the appllcatlon to agree w;th the telephone servxce
records. The business name on the appllcatlon was changed from Adr N
Comfort Air Conditioning & Heating to Meade s A1r Comfort Axr
Conditioning & Heating. ‘The maln class;fmed headang was changed

from Alxr Cond:tlonang Contractors to Azr Condltzonlng Equlpment o

and Systens- Repazrzng.

12. At the tlme Air Comfort s 1972 Covxna appl;catlon was

processed, no further changes could be made 1n the ltstlngs appearlngf@-”

on telephone servace records. If any - d;screpancy was found between

-25-
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General's service records and the advertlslng appllcatlon, General
was required to correct the application to agree w;th the servmce
records. 'f

13. Because of the required change in the cuétomer“s buéine$§7'
name, two alternate bold type listings under the name Meade S Alr«
Comfort Air Conditioning & Heatxng.were cllmlnated from the
application since they had become superfluous.

14. As a result of the removal of the two bold type 1lst1ngs,'
the total cost of Axr Comfort's Covzna advertlslng program was
reduced. Therefore, the Directory Company'sent, and Azr Comfort
received, a revised application showing the changes that had been
nade. This was also in accordance’ wmth General's standard
procedures then in effect. . | |

~15. General's 1972 Covina directory was_qulishod;infbocombof'o
1872. Except for the elimination of tworbold'tfpo“1i§iiﬁgs‘undé£ h
the Heaters and Air Condxtlonlng Contractors classmflcatzons all
of the advert 151ng shown on the 1977 Covxna appllcatlon was publlshed
as ordered. _' 5

16, Air Comfort recemved a llstlng wmthout addxtzonal charge,
"free listing," in the 1972 Covzna dlrectory under the name Meade s
Air Comfort Air Condxtlonxng & Heatlng rather than the name Alr |
Comfort Air Condztlon;ng & Heatlng, the name under wh;ch Amr Comfortf

was doing business.

17. The omission of the proper listing diminishedffhe,valué;of~oV"""

Air Confort's telophoﬁe service by‘ZO%.’t

18. On May 3, 1973 Air Comfort oontaotod”soneral‘to estabiishuf‘




C.9837 Alt.-VLS-ty

rotary service onbits Covina Fx'telephone service;"Becanee-Air
Comfort had not requested rotary service when 1ts Covrna Fx

service was initially installed, Air Comfort had to have its
telephone number changed. General agreed to,and dld‘placejAlr,  |
Confort’s old Covina FX number on referral todits neﬁ rotary‘number .
for the life of the 1972 Covina directory. The-new rotgryrservice?f
became effective on Jume 1, 1973. : ,t

19. Although Phil Meade testlfled that he had trouble wrth
the aforementioned referral service in the form of slow operator |
response time to ¢alls on the old number, these problems were less o
serious than Meade lndlcated. | | ‘

20. During the period covered by the 1972 Covnna dlrectory,.u
Meade spent $2,736 for two drsplay ads anchored to bold type lrstrngs
under the Heaters and Air Condztronmng Contractors classmfzcatlons.,v

21l. As a result of the change in the busrness name on Azr
Comfort's application, referred to in Finding No. 11, and the
deletion of the bold type lzstlngs, referred to in Fandlng No. 13
Air Comfort's display ads were not anchored 10 a lrstlng under the
name Air Comfort Air Condrtlonrng.& Heatzng as. ordered

22. General‘s failure to properly anchor the drsplay ads, . |
described in Finding No. 21 resulted in a 30% drmlnutlon in the value -
of the display ads. | ‘ A

23. The mlnlmum monthly charge as used in Rule 26 refers to
the amount shown on a subscriber's monthly bill under the headlng

Monthly Service Rate-

24. -Durrng the period covered by the'19723Cdrinafdirectory;fkdriioT*

~27-
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Comfort paid $606. 35 in minimum monthly charges.

25. Based on Findings Nos. 17 and 24, Axr Comfort 15 entltled*V R

to $121.27 in reparations for the dzmxnzshed value of. the telephonee

service provided by Gcneral durlng the per;od covered by the 1972

Covina dlrectory.

26. Based on Findings Nos. 20 and 22 CAir Comfort is entztled_‘"

to $820.80 in reparations for the dxmxnxshed value of the’ dlsplay

ads published by General in the 1972 Covzna dlrectory.

27. General's Appl:catzon Por Dlrecto*y Advertmsang-form‘doeégef“

not provide a space to show the month and year: of the f;rst 1ssue
of the dzrectory as required by tar;ff Schedule Cal PUC: No. D- 1
Original Sheet 17, and should be modlfmed accordlngly

| 28. General's WesternaReglon Sales Informatxone1nstructions”w
pertaining to the discouragement of providing‘sho#‘proo§§idoes'not[
comport with its tariff requirement and,should.oe;change&;'

Conclus;ons of Law

1. Gemeral did not violate its tariffs when it changed the f‘
name and main classified headzng on Air Comfort's 1972’Cov;na‘-
directory application to agree with its'teiebhone serVicewrecofdsQf

2. General did not err when it establmshed buszness Fx
serv&ce in July of 1972 for Alr-Comfort from.General s Covmna
exchange to Airx Comfort's San Dimas locatzon 1n General s Pomona
exchange. ‘ | _

.3. General's salesman did err when he famled to properly
verzfy the business name and main class;flcatmon on the' appllcatzon
for advertising in the 1972 Covina directory w1th the telephone

 company's service order records.

=28~
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4. Genmeral's salesman's error resulted in the errors in the =~

publication of Air Comfort's directory‘iistingsfand:advertisingﬂfffJ

described in Findings Nos. 13, 15, 16 and 21. '

5. Air Comfort is eatitled to reparations in the amcunt”of1“  

$§942.07.

IT IS ORDERED that: | | |

1. General Telephéne Company of California shall pﬁf" }
reparatioﬁs to Phil Meéde, doing business as\Air‘Cmedrthir "
Conditioning & Heating, in the amount of $942i07“p1us°inférest.
.t 7 percént per annum from July 1973. | R _

2. General Telephone Company of Caleornza shall use the
amount shown undexr Monthly Servxce Charge on the subscrzber s |
monthly bill when making. adjustments under Rule 26.

5. General Telephone Company of Callfornla shall correct |
the instructions regardxng show proofs in 1ts Western Reglon Sales“
Information to conform to the‘letter.and splrzt of-xts ta:lff_

schedule.

4. General Telephone Company of Calmfornla shall correct

its Application For Directory Advertising form to provmde for the.i .

1nformatzon of the month and year of flrst dlrectory 1ssue thereon

as requlred by its tariff qchedule Cal PUC No. D- 1.
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5. In all other respects the. complalnt 1s denled.14‘g?_“

The effective date of thlS order shall be thzrty days g“" :

after the date hereof. | | o R
Dated at San ¥rancisco > Caiifornia,'thisj*.:22ﬁ3';'L;_ﬁ- “
day of FEBRUARY , 1978, | o B

C _ ss oners




